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INDIAN LAW EEPORTS, 


APPELLATE CIVIL— FULL BENCH. 

Before Mr, JunHee Bemon^ Mr, Justice Bhmkyam jiyymigur and 
Mr. Justice Russell. 

BHAEATA PISHAEOBI (Pi.aintife)^ Appellant, 

, VASUDEVAN NAMBEDEI and othees (Defendants). 
Eespondents.^* 

^tamp Act — J of 1870, s. — Insimment adnii^^sihlp m evidence 07i payment 

of duty and peaakfj — PrQmissory-‘mte — (biconditional nndcriakiny to pay 
money, 

A letter was written in the following terms : — “In adclition to Ks?. 115 already 
reetnved, Ks. il85 is also re<|uired. 'Please send it Iw the heart?!* Strt‘eiieYa.sari* 
The amonut will he returned with iiitertKsfc at ll' per eeut. withtuif. flek}" “ t 

ihdd, that thto'e was no nnconditicnal untiertaking on tiie faee of iiu‘ docu« 
inent to pau the monev ; that the inulerrakdng was conditional on the ainotini 

*' “** " ,n 

Inn’ng remitted u.s ret p lested ; and tiuit it was not a pj-oiiiissory^nofe within llio 
liioaniiig of that term as lueil in section HI oC the Ktaunp Act, lB7lk 
Ohannammn v. (I.L.ll., 10 Mad., dissented from. 

WaraHanammi Muthtliar v. LokambalnmnmL (LL.'E.j 23 Mad., 156 (foot-note)), 
approved. 

Suit for monoy. Plaintiff claimed Ils. (>80 on two tioenmeiits, 
the first; of wliieE wm sob out as follows in tlie District Miinsifs 
judgment : — 

'^‘Appumiist have told you that Bs. 500 is required to buy 
some land. ' Bs. 115 m. required ininiediately. Please send that 
sum ]>y tho bearer Appu f^treeiiivasaii taking liis iickiiowledg- 
ment anderBeath. The 'money will lie returned with 12 per cent. 


^ Bveond Appeal ,No. 1381 ^ of 1601 , pro--cnf<Ml ‘against tiu? decree of' 
T, Venkatamminya, Bubr)rdinat.<i'‘ of Stnstli .'Malabar at Palghat, in Appeal 

Suit No. 243 t»f IHOI, pregfiiitod against the dcercc of T, A. ,'llamakri:sh«a Ajya.r, 
'DlHtriot M'unsif of Nednnganad, m Original No, 360 of ISflO. 


1003. 
August B, 
October 16. 
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per annum interest or a proper doenmeni will l~>e executed after 
receiving tlie remaining sum/’ The second was tins '' set out l>j 
the Mnnsif.- -‘‘In addition to Bs. lie already reeeired, Rs. 385 
is required. Please send it ])y the hearer Btreenivasaii abm Appn^ 
taking his acknowledgment below. The amoiint will he rctiimed 
with interest 12 per cent, per annum without delaj^*'^ The District 
Mnnsif held that the first document was an agreement because it 
contained' a promise to execute a proper document afterwards, 
and he admitted it in BYidenee after levying stamp duty anil 
penalty (it being unstamped). He, however, on the authority of 
OhannUmma v. Ayyanna{l)^ held that the second doeunient was 
inadmissible in evidence as it was a promissoiy-note, and it was^ 
accordingly not marked or placed on the record. He rofiisecl to 
act on the first document as it had not been written in plaintilfh^ 
presence, and as the second doeument was inadmissible in evidimee 
the remainder of the claim also failed. He dismissed the suit, 
and his order of dismissal was upheld by the acting SuboidinuU) 
Judge on appeal, who also relied on Ohannamma v. 

Plaintiff preferred this second appeal. 

«/. i. Bosarfo for appellant. 

K, P. Govinda Menon for first respondent. 

The case first came before Subrahmania Ayjar and Moore, J J. 

The Court made the following 

Okder of Rkfeeence to a Full Bench. — At the hearing 
of this second appeal before us a question has been raised as to 
whether the following letter, dated the Gih Xovernber 18l)fh is a 
promissory-note or not.—^In addition to Es. i 15 already reeeiviHl 
Es. 385 is also required. Please send it l)y tlie bearer Sireeiiivasuin 
^feAppu taking his acknowledgment below. The anmimt will 
be returned with interest at 12 per cent, witliout rlolay/' The 
District Alunsif and the Subordinate Judge (on appeal; Inivcy on 
the strength of the decision in C/nmnmnma v. diHa’dal, 

that this letter is a promissory-note. We dissent from this view 
and are in favour of the contrary opinion as cxjU'Csseil 

in the following cases where similar letters and dealt wirli, 

Naraijanasami 3Iudalmr v. Lobamh(dmnm(d{%} and Dkml Bkd 
Narhar Bhat v. Aimaram Mores/imr(3), 


(l) LL.E., 16'Mad., 283. (2) I.L.E., 23 Mad, 156 (roca^MOlis 

(3) I.LX, 13 
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As itt our opinion the ease of Ohanmmma v. Ayymma{l) was 
wrongly decided, -wo refer for the opinion of a Full Bench the 
question as to w’hether tho letter set forth in this reference is a 
promissory-note within the meaning of that term as used in 
section 34 of Act I of 1879. 


The ease came on for hearing before the Full Bench, consti- 
tuted as above, in due course. 

J, i. Mosario for appellant. 

K. P. Gotnfula Mejmi for first respondent 

(hnmcm . — It is brought to our notice, that tho words taking 
his aeknowledgrnent below do jiot exist in tho doenmcnt which 
gave rise to the reference, and ’we deal with the question on the 
footing that these words are. not in the document. There is no 
uneondiiional undertaking on tho face of the document to pay the 
money. It is (.dear on tho face of the document that the under- 
taking is conditional on tho amount lieing remitted as requested. 
Tho document is, no doubt, similar to that in tlio (}ase of Channamma 
Y, Ay i/miri a {l)^ hut \ve are unable to follow^ that decision. Wo 
think tluft the ease ot A^anryanasami Mudaliar v. LohQnibalammal{^) 
is correctly deeided. 

Following tliafc decision and the decision of tho Division Bencli 
of throe Judges in Dkond Bhaf Narhar Bhat v. Atnuvram 
wo art.) of opinion that the doeiiineiit inider reforeiieo 
is not a promissory-n of (Mvitliin the meaning of that term as used 
ill section 34, Act I of 1870. 


Tim second appeal coining on for final hearing after the 
expression of opinion of the Full Bimeh, tho Court delivered tho 
followings 

JuuGWExr.— YvTi set aside the decrees of both Courts and 
send hack the suit to the District Munsif for trial on tho merits in 
all the issues. 


(1) Mad., 283. 13) 2S ,Mad„ 15C (f oof-note). 

( 3 ) 13 Bom., 609. 


Bharata 

PiSHARODi 

V. 

Vasudevan 

Nambcdri. 
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APPELLATE CIVIL— PULL BENCH. 

Befm-e Mr. Justice Benson, Mr. Justice Bhashymn Ayyangnr and 
Mr. Justice Russell. 

BASHYAKAELD NAIDU (Piaintiff), Petitioxbe 

m ALL CASES; 

V* 

GUNBAPANENI SUBBANNA (Defekilint), 
Bespohdent IH O.E.P. No, 492 of 1902.* 

■■ 'B>mt Recovery Act (Madras)-— yiXI oflBQBy ss\ 9 and 72 — fender of pailr/-— 
Landlord's right to sue. 

Where the patta which has been originally tenderocl prior to suioinary mi 
tinder section 9 of the Bent Bcoovery Act was one which the tenant whs hounci t 
accept, the landlord can sue on the strength of such tender alone, without an 
fresh tender of patta, or execution of a muchilka after judgment. 

If the patta which has been originally tendered was not such as the timur 
was bound to accept and if it has been modified by a jadgimmt in a sunitnur 
suit, and if before the expiry of the fasli to wdiich it relates the landiord hfi 
tendered the patta as amended, the landlord can also xnaintain a suit for ivt: 
under section 7, relying on such tender. » 

But if no such tender has been made (and even in a case where it rif 

have been made by reason of tbo expiry of the fasli before tin? juilgiiient wa 
passed), the landlord can sue for rent only if the tenant ha^ execiit«Mi a nmchilk 
which he was directed to execute by the judgment, or if he has to 

it. 

Though section 72 of the Bent Recovery Act provides that a crerfilwd cop- 
of the judgment of the Collector shall have the same force ami cUVcf. os s 
muchilka executed by the tenant himself, the tenant cannot be srdd to hii\e, reffjst'f 
to execute the muchilka unless, prior to suing for rent-, tlm Irnidlirril Iior amdi 
a requisition or demand on the tenant calling upon him to exceufi* a muclulks' 
in accordance with the judgment then in force. 

Oomd of Wards y. Barmalingn, (I.L.K., 8 MacL, 2), disscntecl fr«uiL 

Shunmuga Mudalij v. Palnati Ktippti (I.L.B., 25 3Iad., CVi;jg CoIIowml 

Suits to recover Es. 48--3~l being cist due for fasli 1308. Tin: 
District Munsif^s judgment was as follows 

- Defendant objects inter alia that the pkiiitilfs suit caimot 
he maintained as 'no proper patta as ainendecl hj tin? Cci!leii.r)r lias 
been tendered. The question is — Is the suit niaiiit-aiiiable without 

^ Civil Revision Petitions FTos. 492 to 494of 1902 presented under »i>erlisn 25 of 
Act IX of 1887, praying the High Court to revise fhefleerccs of K. IL'iiiimittata 
Bow, District Munsif of Ellore, in Small Cair:e suits Nos. lOe, 1PI» ninl 91)7 ni 
1902. 


3903 . 
October 
13 , 16 . 
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a proper patta as amended by the Collector being tendered? 
Admitting that he had recourse to a summary suit for the accept- 
ance, by defendant, of a patta for the suit fasli, the plaintiff does 
not pretend to state in his plaint that he had tendered an amended 
patta which the defendant is bound to accept. He cannot therefore 
seek to enforce the terms of tenancy under section 7 of the Bent 
Eecovery Act. The suit is therefore dismissed with costs. 

Plaintiff jSled these Civil Eevision Petitions. The petitions 
first came before Mr. Justice Benson, who made the following 

Ordeh of Eefeeencb to a Pull Bench. — The decision of 
the District Mimsif is opposed to the decision in the ease of Court 
of Wards v. I)armaUnga{l) ^ and this decision has not been over- 
ruled generally by the Pull Bench decision in Shanmuga 
Mudaly v. Palnaii Ifappu Ohettiifi) but only as regards oases in 
which it is soxight to eject the tenant. The reasoning in the Pull 
Bench Case, however, seems to me to apply to oases like the present, 
in which the suit is for rent, equally with cases in which eject- 
ment is sued for. 


The petitions again came on for hearing before the Full Bench 
constituted as above. 

8. Gopalamnmi Ayijamjar and JI. E. Bama'krishna Ayyar for 
petitioner. 

N. Rajagopaki Ohariar and F, Ramesam for counter-petitioners. 

Judgment. — If the patta which luid been originally tendered 
before the summary suit under section 9 of the Eent Eecovory 
Act was one that the tenant was bound to accept, the landlord might, 
by “Virtue of section 7, sue for the recovery of rent on the strength 
of such tender alone, without any fresh tender of a patta, or the 
execution of a muchilka after judgment. 

But if the patta originally tendered was not such as the tenant 
was bound to accept, and if it had been modified by the judgment 
in the summary suit, and if before the expiry of the fasli to which 
the patta relates the landlord tendered the patta as amended, 
he could also maintain a suit for rent under section 7, relying on 
such tender. If, how^evor, no such tender was made (and even in 
eases *whore it could not have been made by reason of the expiry of 
the fasli before the judgment was passed), the landlord could sue 


(1) I.L.E., 8 Mad., 2. 


Bashya- 
KARLU NaIDU 
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Guxda- 

PANENI 

SUBBANXA. 


(3) LL.E., 25 Mad., 6JS* 
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Mr, Justice Mitssell, 
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Eespo™tin C.E.P. No. 492 of i902.^ 

nm ,0 iuc. •' 

Where thepatteTTWob has been orW„aIJv wi, , > 

under section 9 of the Ben t RecoverT \ el ^ ■*"’ 
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“« p“» •> .»..d.d, tt. tadi.'rt". ’ '"t “ ““ 

nnder section 7. relying on snoh tender r. nt 

Bit If no snoh tender has been m. d'„ / , 

. J^ave been n,ade by reason of the o.xphy of t^T ? “ ‘"*® "'h'-"' » "bB.Id 
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-Inch he was directed to execute by the /nd^n I 

I bough section ^2 of thf^ ■Rory+ 

°f tBe judgment of the Collector '•‘■I'V 
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the muchilfca unless, prior to c • 

a requisition or demand on the tenant 1] ”“^ mod.. 
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■ 

Ko-ZDistrieSrS:? ^ 

1902. ^^ore,m Small Qai^e miitH 
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a proper patta as amended by the Collector being* tendered? 
Admitting that he had recourse to a summary suit for the aeoept- 
aiioOj by defendant, of a patta for the suit fasli, the plaintiff does 
not pretend to state in his plaint that he had tendered an amended 
patta which the defendant is bound to accept. He cannot therefore 
se(?k to enforce the terms of tenancy under section 7 of the Bent 
EeeoTory Act, The suit is therefore dismissed with costs. 

Plaintiff Jiled these Civil Eevision Petitions. The petitions 
lirst canio before Mr. fTiistico Benson, who made the following 

OiiBEii OF Eepkkexcb to a Pull Bench. — The decision of 
tlie District Miiiisif is opposed to the decision in the case of Comi 
(/ Wards V. Danmlmg(r(l}.^ and this decision has not been over- 
ruled generally by the Pull Bencli decision in Skanmuga 
MmMif Palm/ii Mappu Cheiiiit) but only as regards cases in 
whicfli it is sought to eject the tenant. The reasoning in the Pull 
Bench Case, however, seems to me to apply to eases like the present, 
ill which the suit is for rent, equally with cases in. which eject- 
ment is sued for. 


The petitions again eaino on for hearing before the Pull Bench 
constituted as above. 

6'. (lapahdirmnd Aygangar and JI. R. Ramahishaa Ayyar for 
petitioner. 

M, Rajagoptila Clmriar and F. Uamesam for counter-petitioners. 

dcDCviENT."— If the patta which had been origiu ally tendered 
before the summary suit under section 9 of the Bent Eecovery 
Act was one that the tenant was bound to accept, the landlord might, 
by virtue of section 7, sue for the recovery of rent on the strength 
of such tender alone, without any fresh tender of a patta, or the 
execution of a muohilka after judgment. 

But if the patta originally tendered was not such as the tenant 
was bound to accept, and if it had been modified by the judgment 
ill the 8'uiniiiary suit, and if before the expiry of the fasli to which 
the patta relates the hiudiord tendered the patta as amended, 
he could also maintain a suit for rent under section 7, relying on 
such tender. If, howx*vo.r, no such tender was made (and even in 
eases, where it could amt have hem. made by reason of the expiry of 
the fasli Ijelbrc ilio Judgment was pasBcd.), the landlord could sue 


(1) 8 Had., 2. (2) 25 Mad.. Siic 
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for rent only if the tenant had executed a niiieliilka wliicli lie wj'is 
directed to execute by the judgmentj or if he had refiiHial to 
execute the same. 

In the latter case section 72 provides that the certified cntpy of 
the Judgment of the Collector shall have the siuiie forrt^ arnl tillhet 
as a miichilka exeeiiied hj the tenant himself; lint wti an* clt;‘rirly 
of opinion that lie cannot be said to have refused to oxeimie the 
muehilka unless hoforo suing for rent tlie laiidlord miiflcm rcijiiisi- 
tioii or demand on the tenant calling *iipoii him to ext''cut'e a 
muehilka in aeeordanee with the Jiidgiiierit then In forece 

We dissent from tho contrary view taken in Guiiri v. 

Barmaliu-gail). 

The view we have taken is, we think, in aeeorilaiifc with Hint 
taken in tho recent Full Eencli decision of tliis t'diurt- in Sh^minugn 
Mwlahj w Pahati ICuppii Okeiip{2) altimugh the jiroeeediiigs 
in that caso related to the ejtietmcnt of tho teuaiit in c*:\*'cuti<iu of 
a decree under section 10* 


In O.E.P. No. *194j there is no allogatiou of any soeli ilmiiaiid 
as is required bj law, and there is thereinre no grouinl for rovi>iv«n 
in that ease* It is dismissed with costs. 

In O.E.P* Nos. 492 aad 493, hoivcTcr, tho plaiiii disthmijy 
alleges such demand and refusal Wa tliereforc* .o;?t asM; 
decrees of tho District Miirisif in these two eiisei and ivinami the 
suits for disposal according to law. 


(1) I.L.E., 8 Israel., 2, 


(2) LL,E., :^|J AUui., 
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APPELLATE CIVIL. 

Before Mr. Jm/ice Benson and Mr. Justice Bhashyam Ayyangar. 

KOTHANDAEAM RATOTH (TiiiiiD Bbfesdant), Appeilant. * 1903 . 

March 18, 19 

r. — 

AIUEUGESA MUDALIAR AXB AUfOTlEEil (PlAINTIPP AXD 

PiKST DEl*mi)ANT), EesPOEDLETS.*' 

Indthin 11 ij* 12 f ict.., cap, 21 — s. 7 — Disinissal of petition aftcT 

orJir made — Vamposition detxl tnade prior to difnni8s<xl — J'alidity, 

INvo persons applied at Madras to bo declared insolvents and an order was 
mtido wh(?rel»j all their propeidh.'S vissfe^d in the Official Assignee. They then 
eiitert?d into :i deed of coiapositintj for the bentdit of th<*ir creditors) four persons 
being apfiointed trtisi ees under thi* di-ed . The insolvents’ petition was subseqne.i 2 tly 
disinissr^d on irsb/iug represented to tlie Court that, the creditors had agi*eed to 
tlie deiai of eoiuposiiiou and one of the creditors tkcu attached the insolyents’ 
praperty. In support of this cre<Utor’s right to do this it was contended (in a 
suit brought h} one of the trustees under the deed against the creditor) that 
inasmuch as the deed «)f ,.n laid been executed after the vesting order 

arid prior to the dismissal of the irusol vents’ peiition, it was inoperative to 
translVT the |>ro|)m*fcy compriged in the deed to the trostocs, and that it could not^ 
in consecpienee, prevail against ihc attachment ; 

Bekl, that the provision in section 7 of the Jnsolveney Act that in casOj 
aft.,T fliG ma-king of any vesting order, the ■potition should be dismissed, the vest- 
ing fu-der shall l'.iecoiBe null and void, has the cITcct of re-vesting the property in 
tlic insolvent; rer-rospcctively from tim date <')f the v»;'sting order. Independently, 
the-refore, of section 1-3 of the Transfer of Property Act the composition deed 
operated to vest the property in the trusieovS, and the creditor ha-d no right to 
attach it. 

Mamasumi KotkKlmrx, MnrngemJ- MwialiaTj (I.L.il., 20 Mad., 452), approved. 

Suit for a declaration that eertaiii properties were trust prop- 
erties rnicler a composition deed and that first defendant was not 
entitled to atiacli them and bring them to sale in execution of his 
decree. Defendant had obtained a decree against Venkatesa 
Ta,wkeraDd Ihiljaram Tawker. The Tawkors failed, and on llth 
Jannarj ]b88 applied to the High Court at Madras to be declared 
insolvents. ji.ii order was tlieivapoii passed (according to the 


* iSccfiiul Appeal Xo. I b‘LS of Jbi.Ki prcj^fuitcd ng/iiuKi the decree of (1. W* 
KIphiu.siumc Ibsiirici- Judge of ’Irh'diiuopi Jy, in Appeal Suit Xo. 3 etf 1000, pre- 
Ecnletl au,niu.<t the <b‘i‘r«'e uf T. A. ICriHiiiiasvviUui Ayyur, jDlBlricl Aiunslf of 
Trichiiiopoly, in tOlginul Suit No. 2cl of 1800. 
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Bashya- for rent only if tte tenant had executed a niiicliilka whioli lie was 
kaelu^Kaidu Ijq execute by the judgmentj or if he had refused to 

Qunda- execute tie same. 

SuBBANNA* In the latter case section 72 proyides that the certiied eopv of 
the judgment of the Collector shall have the same force and elfect 
as a muohilka executed by the tenant himself; but we are clearly 
of opinion that he cannot be said to have refused to exeente the 
mnchilka unless before-suing for rent the landlord macio a requisi- 
tion or demand on the tenant calling "upon him to exeento a 
muohilka in accordance with the j udgment then in force. 

We dissent from the contrary view taken in Coiiri of irank w 
Dannalhiga{l). 

The view we have taken is, we think, in aceordanee with iduit 
taken in the recent Full Bench decision of this Court in Shnnmugft, 
Mudaly v. Palnati Kuppu Chetiij{2) although tlio proceetiiogs 
in that case related to the ejectment of the tenant in exceutiuii of 
a decree under section 10. 


In O.E.P. No. 494, there is no allegation of an v siicli deiri.^snd 
as is required by law, and there is therefore no ground for revision 
in that ease. It is dismissed with costs. 

In O.E.P. Nos, 492 and 493, however, the plaint distinciiy 
alleges such demand and refusal. Wo tlie3'eh>re set tin/ 

decrees of the Bistrict Munsif in these two eases anil reniaiul Un- 
suits for disposal according to law. 


(1) I.L.Ii., 8 Mad., 2. 


(2) I.L.E., 26 Mad. 



7 


VQU XXFII.J MAJ 3 EA 8 SERIES. 

APPILLATE CIVIL. 

Befo?'e Mr, Jusiice Bemon and Mr, Justiee Bhashymn Ayyangar, 

KOTIIANDARAM RAA- UTH (Third mvmiyAwr), Afpedlais^t, T903. 

March 18, 19. 

(\ — 

lltJEUGESA MUDALIAH and aivother (Peaintiff axd 
First .D’EFEXDAJfr), Respoxdekts.^ 

Indian In.'^oivckcii Jet — ,11^5' ('id., mp. 21— s. 7—Dismmal of petition after 

orJi.r madc—C(anpo^<itivn deed made prior to dismissal — 'ralidity, 

povmm appHe»I at Madr-^s to be declared insolvents and an order was 
madMvhc?iH‘by all tlieir praperli»‘S vi-sfed in the Official Assignee. They then 
entered iiiii? a tieed of cojupositlai for the innudit of felndr crodilors, four persons 
being ai'ipointed triiaioes nnchu* the deed . The insolvetjfs* petition nns siibsequently 
dismissed on bs h'ibig repreMentod to the Court that the creditors had agreed to 
t!u} deed of corjiposition and one of ila.^ creditors then attached the insolvents’ 
propert')'. In nupport; of this (‘rediror's riu’hl to do this it was ciuitondod (in a 
suit brought b}" of the tru.stei.‘;s und,* r tlie de«‘d aggiiiist tlio (;reditor) that 
irciBinueb, as i lie deed of ctJmposiri . n had been executed after the vesting order 
ami prii^r to the dismissal of the iMsuIvt-nrs’ pt‘tition, it was inoperative to 
tftuish.'F the prti|>ei*ty etvmjndsed in the deed to tlie tnisteifs, and that it could not, 
in, ennseeparnee, prevail agaiiL^f. ihe attaehmeur. i 

ih’iiL that the provision in scan ion 7 of rhe Insolvency Act that. i,n casCj 
aft^T fliO making of any vesiing order, the pelititm should bedismisaod, the veet- 
lijg or<ler shall l,a,>eorae null and void, has the efteer of re-vesting tijc property in 
tlie Ifisolveni retrospectively from the dare of the vesting order. Iiide]>emlent.ly, 
therefore, of seeriim Id of the Transfer o£ IVopeny Act f,he com position deed 
operated t(j vest tin,' properTy iu the trunt.ees, and the creditor had no right to 
attach it. 

Btimammi Kotiadfarx, Murnneea M^idaliar, (J.L.fh, 20 Mad,, *152), app,rr>vod. 

Suit for a deekiratioii that cortaiii properties were trust prop- 
erties uiuier a coiupusitiou dt'etl and iiiat first ciefeudant was not 
oniitled io atiaeli iheiu and bring liu'm to sale in execution of his 
decree, iteii/udaiit had ohtaiued a decree against Yenkiitesa 
Tawkeraiid Tuijnraiu Tawkor. The 'I'awkers fniled, and. on lith 
•liiniKU'V 1<’?SS ap'ph’ed to the .iligh Uouri at lIadra.sto be deoiared 
insoiveiil.s. An eti'di'r was thereupon passed, (aeeordiug to the 


* Aeet'th'l Appi‘,d Ni*. Peo.i |.,s cgainsi lUv di‘er<.‘t' uf U, W. 

Ifisnii*!' 4uog>' to' I'riebbi.e rly. in Appp;,i,' Siidt No. il nf IpliO, pnr 
t'tl keciiiih'i* * h.i *.d* f« A. ivi i,se<ha.'..-4S',iiuj Avyur, .Districw Miiufeii of 
Tficlibiopcily, ill Urigifiul .Suit No. 2ei of U/Ph, 
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iCoTEANDA- plctint) 'wliere'by all the properties of the insolyeixis were in. 

EAM lUvOTH Official Assignee. On 17th Doceinher 1888, a deed of conifO" 
Mukugesa sition was entered into for the benefit of the ca’editors, luicler wliieJi 
Mudaliae. properties of the insolvents Averc transferred to foor trn^steeSj 

of whom plaintiff was one. First defendant was a part v to the deed 
of composition and his judgment-debt was iiieluded in it. 1- 
its being represented to the Insolvency Court that this deinl luii'l 
been completed the vesting order was cancelled. The trustees iuel 
been managing the estate for the benefit of the creditors, 'but tlii’ 
first defendant, disregarding the terms of the deed, attached the 
properties of the insolvents, under his decree. Plaintiff had 
presented a claim petition but it had been disallowed, so the present 
suit was brought. Defendants ISTos. 2 and 3 were added as the 
latter had! purchased the properties at a sale held iii exe^Miiion nf 
first defendant's decree. The District .Mnosif niadi.'. the declarotion 
prayed for, and the District Judge eoiiiirmod it on appeal. 

Third defendant preferred this second appeal. 

F. Krishnasami Ayyar and A, 8. Bdlaminxihmmm for 

appellant. 

T, V. Seshagiri Ay gar for first respondent. 

F. Bamesam for second respondent. 

Judgment- — T he question wtoffi has been priiitlpallv arguoi'i 
in support of this Second Appeal is that the composition deed, la 
which among others the appellant was a party and which u'iis 
executed after the order of the Insolvency Oommissioner in iiic 
High Court was passed and before the dismissal of the lasi'ilvciiis'' 
petition and the re-vesting order, is inoperative to transfer 
property comprised in the composition deed to the plaiiitii! ami 
other persons appointed as trustees and that it cannot there fra’i* 
prevail against the attachment made by the appellant, tiiougli arich 
attachment was made subsequent to the composition dei*t:i. 

Having regard to section 7 of the Indian Irisolvenoy let, 1 848, 

^ we think that this argument is untenable. That st ‘<4ir.ru |irrvit]e.s 
that in case, after the making of any vesting oj^der, tlm iiisolvi.nts' 
petition should be dismissed, the vesting order sliall fmiii nmi lif'hn- 
such dismissal become null and void, subject however to the eCAjidi- 
tion that all acts done by the Official Assignee pn\)r io the diMuis.su! 
of the petition shall be gwd and valid, a saving wvhicli went hi fic 
unnecessary if the re-vesting had not retrospective effect. ‘We nitty 
observe that the section docs not provide that the estate slisll 
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rc-voBt ill the insolvent without any conveyance or assignment by 
the Official Assignee though a provision is made in the earlier part 
of tlic section for the vesting of tlio property in the Official Assignee 
without aiij convoyance or assignment by the insolvent. In our 
opinion the use of the phrase hiuil and void’ has the effect of 
re-vesting the property in the insolvent retrospectively from the 
date of the vesting ordory and provision is therefore made for vali- 
ilatiiig ail acts done by the Official Assignee in the interval between 
the date of the vesting order and the dismissal of the insolvents’ 
petition. 

1'he view which we take of section 7 is in accordance with that 
taken l>y a division beneh of this Court in Rmnasam KoUadiar v. 
iM iitwjem ill u(Mi{ 1 ) . 

Independently^ therefore, of section 43 of the Transfer of Prop- 
erty Act the composition deed will be operativo to vest the 
prf'jperty in the trustees. 

The attaehineiit therefore was rightly raised on a claim made 
by the phiiutiffi as trustee under the composition deed. The 
plaintiff is the only trustee now alive except one who had 
renouneed the trusteeship without the intervention of the Court in 
aeconianee with a power contained in the trust deed. It is clear 
tliafc secfiioii 244 of the Civil Procedure Code is no bar to this suit. 

Tlie second apjieal therefore fails and is dismissed with costs of 
1 1 1 e li rst rcs|:)onde:o t . 


Kothanda- 

EAM RaTXJTH 

Mueugesa 

Mudaiuae. 


(1) I.L.IU,, 20:^latl, 452. 
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appellate civil. 

Before Mr. Justice Benson and Mr. Justice Bhashymn Ayyangar. 

HAYATH BIHIMASHAHEBA (Plainufj), Aitbi-lant, 

SYAHSA MBYA (BEFBifDANT)^ Ebspo^tdist;^' 

Mahomedan Law — Partition of JaihePs estate hehceim brother and miwor 

Sister represented by Imsbmd—BeU oiving by hushmd set ojJ ajjidnd animmt 
due to his wife— Subsequent suit for entire shareScope of guardianship-- 
Validity of guardian^s act 

Plaintiff’s husband had, on the occasion of her marxitige, sent her futfirr 
Ks/938 for her benefit, which sum was euterod in the father’s accounts to ifhiini iff s 
credit. The father died, and plaintiff’s brother, the defendant, eiitered the saniv 
amount to her credit, A partition then took place between plnintiff and lav 
brother, in which plaintiff, being a minor, was rejjrescnted In* her hr.shari.K \i 
was found that the husband owed the estate Es. 1,700, whilst the e-rtait? owed him 
Rs. 400, and ciie net sum due by him was, with the minor |»IaintiiT‘s srt 

off against the sum due by the estate to the })]aintiff, and the halance st ill din^ by 
the husband was allotted to plaintiff as a portion of her share in the estate, (hs 
a suit being filed by the plaintiff (after attaining her majoriiy) for the Its, 038 : 

Meld, that it was beyond the scope of her husband’s duty, though lu» tnight 
have been plaintiff's guardian during her minority, to set off o. debt tine to liV‘r 
from the estate against a debt due by himself to it, and that the defemhuh coitld 
not rely on that transaction as binding on the plaintiff. Xor did it tiiakc any 
difference that the plaintiff, while a minor, assented thereto. Thi‘ iranBiicfloii 
was really in the nature of a contract and the fact that the nniit.-r was privy fu n 
could not bind her. 

Suit for money. PJaintiff sued her brother for Es. hdS-l-Ji, 
due to her from the estate of her father, a Muhammadan. On tiu* 
occasion of plaintiff’s marriage (she being then a minor), iior 
husband sent to her father money and other property to fhe valui* 
of Es. 938-1-3. Her father entered thi s in his aeixiinif.s to tlio 
credit of the plaintiff, and on his death tlm defendant, his son, 
entered it to the credit of the plaintiff, A partition (hen took 
place between plaintiff (who was still a minor) irt IS!*!, wiieii it 

was found that her husband owed the estate Rs. S. ihe 

estate owing him Es. 482-6-0. First defendant, with the 


♦Second Appeal No. 1590 of, 1901, pr.'.s(,iitcda^.ai,isf th.'. W. 5 ] T)...,-- 

bum, District Judge of Kurnool, in ApiN..f,l .Suii No, !;!(, ,,r pr.lo-mni 

agoiiiy tie decree of Y. Krishuamui-ti, District .Muii.sif ..f Km.iuol.'iu ilriciniil 
Suit No. 480 of 1899 . iifenuu 
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plain till’s consent, agreed to plaintiffs liusbaiid sotting off against 
Ms net indebtedness to tlie estate the Rs. 938-1-3 due bj the 
estate to tiie plaintiff, his net indehtedness being in that manner 
reduced to Bs. 303-13-5, which was treated as a portion of the 
assets of the estate and allotted to plaintiff as part of her share in 
the estate. Plaintiff now sued her brother for the origdiial sum ‘of 
Bs. 938-1-3. The District Miinsif held that the defendant was 
not liable, and that the suit should have been bi’ouglit by plaintiff 
against lier husband, who ha»i acted as his wife’s guardian when 
the set off was (rifeeted. Tic dismissed the suit. The District 
Jmlge eoufirined the Afunsif’s deeree on appeal. 

J.ff,aintiil preferred this second appeal 

Mr. ]). Oinyimer for appellant. 

P. A. 8uhda^y( and F. Ilamesfcm for respondent. 

JrucniKXT. --Upon the facts found by the Courts below the 
plaintiff is clearly entitled to a decree thongli it may be not for the 
whole amount claimed. The parties are IMuhamiiiadans. The facts 
found are that the plaintiff tiiid defendant are sister and brother ; 
that the plaintiirs husband on the occasion of their marriage, 
plcuntiii: lacing then a. minor, sent to tlic plaintiiFs father money 
Olid other |:;:roporty to tiie value of Us. 938-1-3 for the l)cnefit of 
tliC jhiiiiiiil: ; tliat the father entered the same in his aeeounts to 
the credit of tlie plaintiif ; that, on the fatlier’s death, ilie defendant, 
his son, entered the same to the (‘redit of the plaintiff; tliat there 
was a partition between the defendant and the plaintiff during the 
iiiiaority of the hitter in IfeUi ; that at that time, it was ascertained 
that tlii'5 iffaiiiliff’s }m»band, Boslui Aliuh, was indebted to the estate 
in tlie sum of Bs. IjT'il-I-S tmd tiierc was due to him a sum of 
J'iS. 482-6-0, so the not debt due by him \vas its. 1,241-14-8. 
But tii 0 first (iefundant with the eonsoiit, as it is found, of 
tlii! piaintilf ugren^d to lioslia Miah netting off against this 
lis. 1, 241-1 *D8 tlio sum of Cs. 938-1-3 which was due by the 
estate to the? plaliitiif herself mad tlius the balaiico of debt due by 
him was reduced to liu. r>03-13-5 avhioh was treated as a portion 
of thu assets of the estate and allotted to the plaintiff as part of her 
shiire in the estate. 

Tlio present' suit of the pianttijl is to recover from her brother^ 
the ilefeiidaiife, the sum of Bs. 9t.8-l-.3 duo to her from the estate 
iu:itwithbtaiii:lifig the arrangement made fluring her minority with 
her consent by which her husband was. allowed to set off this 
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amouDt against a debt due by bim to the estate. Both the Cdiiiis 
below have dismissed the suit, holding that the plaintiff^s remedy, 
if any, is against her husband not against the defendant. 

In our opinion this view is erroneous. Though Eosha Miah 
may have been the guardian of the plaintiff during her minority 
yet it was clearly beyond the scope of his authority as guardian 
to set off a debt due to her from the estate against a debt due l)y 
himself to the estate: and the defendant, therefore, eaiinot rely on 
this transaction between him and Rosha Miah as binding on th(^ 
plaintiff, and in our opinion it makes no difference that the piaintiff 
while a minor assented thereto. The transaction was really in the 
nature of a contract and the fact that the minor was privy to it 
cannot bind her. 

The plaintiff is therefore entitled to recover the debt due to 
her from the estate of her father, but a portion of that estate has 
come to her hands in the partition and that portion must fie 
charged with so much of the debt she now seeks iu recover as 
bears to that debt the same proportion as the portion of the estate 
allotted to her in the partition bears to the portion of the estate 
taken by the defendant. 

But as the defendant's action in allowing the set off in favour 
of Rosha Miah was not warranted, he ought to be chargcalde with 
the amount allowed to be set off or so much of it as could have 

been recovered from Rosha Miah ; and therefore the Es. 3 

or so much thereof as could have been recovered must he added to 
the property allotted to the defendant at the time of partition for 
the pmpose of determining the proportion of the estate in the 
hands of the plaintiff and the defendant respectively. 

Before, therefore, determining this appeal we remit the 
following issues to the District J udge : (1) Whether having regard 
to the financial condition of Rosha Miah, the whole or anv |iaxd of 
the sum of Rs. 938-1-3 was irrecoverable ; and (2) what was 
the value of the property allotted to the plaintiff and the dofeiiihiiifc 
respectively at the time of partition. Erosh evidence mi diotli, 
sides may be taken. 


[Findings were in due coirae returned and tho easo decidet:! 
on, them.] 
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APPELLATE CIVIL. 

Before Jlr. Justice Benson and Mr. Justice Bhashyam Ayyangar. 

LINGAPFA GOUNDAN axd anotheh (Defendants), Appellants, 1903 . 

March 20, 

«»- 23, 24. 

ESUDx^SAN (Plaiktipp), Bespondbnt.^^ 

Lair — Olairu hy ilUifitiuiafe son- of a Ilindtt^ hfj a 'Woma7i not a Ilindiif 
to niaintetiance. 

There is no h*xi' of lliadrt law nudor which an illegitimate son of a Hindu, 
hj woman who is not a Hiiidci, can claim maintenance. Plaintiff, (who sued for 
maiitoiiance out. of the assets ui his doceased father, a Sudrti), was an illegitimate 
son, his mother being a Christian t 

IMdjihtkt plaint iff could not he regarded as a Hindu by birfcii and he was, 
in consoc'inence, not goveriiwi by Hindu law, and was not entitled to maintenauci.*. 

Under tiie rales laid down by Hindu .law for determining the caste of the 
offspring of unions betweeu parents belonging to different castes (amongst the 
four recognized main castes), the Dharma or religious rites applicable to the 
offHpring are those proscribed for the mother’s caste. 

Thtnigh an illc,»gitimate child is entitled to claim maintenance from his 
fatlicn* \inder section ‘188 of the Criminal Procedure Code, such claim can only bo 
etifru'Ced during the life. time of t!<e father and the right terminates with his 
(loath. Such a Ht.atutory right i.s cumulative and does not deprive persons 
otlioinvise (.mHtlod to niaintenant'o, by the c«)xnmon law, of their right to enforce 
paymmit of maiiiti.uiance hy aetion bn.iuglit against the father during his lifo_ 
u‘im» or againsi his estate* after his death. But where persons are not entitled 
ujidrr the comnioB law i>u chum maintenance from the father, the right conferred 
liy hiatute can only ho enforced by the particular remedy xwovided by the 
jd-siuito and tc) the cwteut provided therein. Plaintiff, therefore, who could only 
rely (.*« the statutory right, could not seek to enforce it by suit j nor did the 
right p,xht after the father’s death. 

Suit for iiiaiiitoimiice alleged io liavo accrued due to plaintiff 
.ill respect of a. period of about 14 inoiitiis prior to the date of suit. 

Pkintil! was a minor native Obristian, and sued bj his next friend, 
the defoiiciants being the representatives of one Granisappaii 
Goimclaiij a Sudra, wio had died about 14 inoniiis prior to suit. 

It was claiine4 that plaintiff was tbe illegitimate child of the 
deceased^ and that liis mother {a native Christian) was the 


^ Sec?<.nd Appeal .Mo. 1473 of 1^01, prommied again.st the decree of A, 
TcnkidHriMiiaua Ibti, Acting Bistriefc .iudge of Sunth. Malabar, iu Ajipeal Suit 
No. aid of 1900, eonhrming tim decree (d’ F, J. Ittcyerahy District Mimsif of 
Palghaf> lit Original Siih Mo, 80 of ■ 
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Linoappa conoiibine of the deceased, who had maintained Iioth plaiiitiit 
Gounpan iiaothcr until his death. The District Munsif awarded 

Esubasan. maintenance at tlie rate of Es. 3 a mouiii. The Acting Didrict 
Judgej on appeal, eonfirincd that order. He said : — tlviiik a 
Hindu is hound to maintain his illegitimate child. .1 am not 
referred to any authority in support of the coiiteiitioii tliat the 
concuhine must ho a Hindu. Be this as it may, the statutory low 
(section 488, Criminal Procedure Code) recognbos the right uf v,n 
illegitimate child to recover maintenanee from his father. Tire 
right of an illegitimate son to recover maiiiteuanee from his father^ 
estate is not determined on the death of the father. His legal 
heirs take his estate subject to the charge which could liavr* 
enforced against him dining his life-time.''*^ 

Defendants preferred this appeal. 

V Kris/inaswami Apijar and A. WiMrinfa nppAhmiH, 

</. i. Bosario for respondent. 

Judgment. — Upon the facts found hy tlio Courts hl?lo\^^, the 
question arising in this case is whether the plaintiff, a ioiaor, wlu* 
has brought this suit by his maternal grandmotlicT as next iVieiid, 
can claim maintenance out of the assets of his deceased putiilivi;? 
father, a Sudra, the mother wdio was living in coiiciihinage wit h liim 
being a Christian by religion. The first question to be eoiisidiArnl 
is whether the plaintiff^ claim is governed by the ilimiu law, 
and this, in our opinion, depends upon whether, Irv birtli, !ie 
was a Hindu or not He, like his mother, is adniittecliy now ri 
Christian and has been brought up as such. But, if, l)v hirth, he 
was a Hindu by religion, his change of religion would, of C’ourse, 
not deprive him of any right to maintenanee which, under the 
Hindu law^, he may have against his putative father or his enlafi* 
(Act XXI of 1850). The Hindu law lays doivn eertaiii ruh?s for 
determining the caste of offspring of unions between piirenta 
belonging to different castes (amongst the four recognized imiln 
castes) and gives separate names to the mixed castes to wiii^di sricii 
offsprings will belong. In all these eases the Dharma or reiigiotis 
rites applicable to the offspring are those preseriliod for tlio mothi:-r’s 
caste {Brindmana v. Radham(mi{l)) . The plaintiff, therefore,' 
cannot be regarded as a Hindu by birfh, and ho is, thoreforo, 
beyond the pale of, and not governed by, the Hindu law. There 


(1) 12 Mad., 72 at p. SO. 
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is no text; of Hindu law, under wHcli an illegitimate son of a lingappa 

lliiidn, by a woman who is not a Hindu, can claim inaintonanee, Goundan 

and in none of the reported oases has maintenance hcen ever Bsudasan 

awarded, to an illegitimate son who wns not a Hindu by birth ; 

and in the only reported ease on the point {Axldoyto Chunier 

Dms w Woojmi Beebee{i)) in which maintenanee was elainied for 

the illegitimate son of a Hindu by a Muhammadan woman, the 

claim was disallowed on the ground that such issue was not the 

offspring of a female servant, by the head mate member of a family 

and also because the illegitimate son wms of a different race 

from the putative father. 

The lower Appellate Court has upheld the plaintiff^s claim for 
mainteiiaiiee, not only by applying the Jiinclu law, but also on 
the ground that the statutory provision made by section 488 
of the Criminal Procedure Code recognizes the right of an 
illegiiimate child to recover maintenance from his father, that such 
right is not determined by the death of the father and that, on liis 
death, his estate is chargeable with the plaiutiff^s maintenance. 

No doubt, under section 488 of the Criminal Th'ocodure Code, the 
plaintiff- "was entitled to claim maintenance from his putative 
father, but smdi claim could be enforced only during the life-time 
of the father ami terminates with his death. In the case of 
illegitimate children entitled to claim maiiitenaneo under the 
common law, /.e., the personal ]t:iw applicable to them, the statutory 
remeily given by section 488 of the Criminal Procedure Code, will 
only ln3 a (^nmiiktive remedy and wall not take away the remedy 
under the? eomjnon hm to enforce such iight by aet'on brought 
against the father during his iifo-time, or aftei* iiis death, against 
his estate {Eeidifurd v. B.oo(}{%)^ also Ramaf/yar v. Vedack4la{h)) 
followed ill SitiiapjMi Pilktl \\ Rammi C/ieiti{4). But in regard 
to illegitiinato ehildrcu who, like the plaintiff in this ease, are not, 
under the con:inn>i! law, entitled to claim maiiifcorianee from the 
putative 'father, the right conferred’ on them by the statutory law 
can be en'forced only by the particular remedy provided by the 
sfcatiit(3 and to tho extent therein provided (Doe, d, Bukop of 
lloeheder Bmigmih) and Bramon v. Municipal Coimmmioner for 


(1) 4 Calc. L.R,, 154. 

(3) 14. Maci, 411. 

(r>) 1 B. & Ad., S50, 


(2) -7 T.R., 620. 

(4) LLJl., 17 Maci, 1. 
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Madras{iy). Hardcastle on the ‘Interpretation of Statutes/ 
page 359, eto. ; Maxwell, page 570, etc. 

The plaintiff, who can rely only on the statutory right, cannot, , 
therefore, seek to enforce it by suit, nor does such right survive 
the death of his putative father. The analogous statntory remedy 
provided in this case of bastards under the Bastardy laws 
in England (section 71 of 4 & 5 Will. IV, cap. 76 ; section 
4 of 35 & 36 Viet., cap. 65), can be availed of against the motk’r 
or the putative father, as the case may be, only in the tnrnmer 
therein provided and not by an action at law, either during tlie 
life-time of the parents, or against their estate after their death. 

The second appeal is therefore allowed and, reversing the 
decrees of both the lower Courts, the suit is disinisscd. The 
question being a novel one and the plaintiff being a minor, we 
dii-ect that each party bear his own costs throughout. 


APPELLATE CIVIL. 

Before Mr. Justice Benson and Mr. Justice Bhashyam Ayymnjnr. 

EODDUPALLI JAGANNADHAM axd axotuei! (ri,.\t.vnns 
Nos. 2 AND 3), ArrEi.xAS'Ts, 

THE SEOEETAEY OP STATE FOE INDIA IN COUNCIL 

AND ANOTHEE (DEFENDANTS NoS. 1 AND 3), EKSFONiiKNiS.* 

Reg^ilation XXV of 1802,5.4 — Land etccm'pied from fairmetit of public rediJiio: nt 
permanent settlement — BesumpUon of ino'm— Limitation — £a:erci.<o hj Cihpov,,.. 
ment of its prerogative ofimposimj assessment on land Hah! e to 
period of liniitaUo)u 

Certain land was exempted from the payment of piihlic rtn'eirut* at tip' timi‘ 
of the permanent settlement. Section 4 of IteMmlation XXV" of 1802 rhat 

the Government, at the permanent settlement, has ‘*reserve<i tu the cntii c* 
exercise of its discretion in eontinmiig ur abolishing’* the t‘xeni|jfiDri ei sufh 
lands from liability to pay assessment to Government, ami the poromnoni 
settlement of the land revenne was made excluding the said land ; 


(1) 2 Mad., S89. 

* Second Appeal Ko. 1366 of 1901 presented against tiu* df'eroe ' of I. F,. 
XaniyanaEao, Acting Subordinate Judge of Kisfcna at Alasulipatarn, in A|ipcai 
Suit Xo. 305 of 1900, presented against the decree of V, Subraliiaanyutti Ihintulc, 
district Muusjf of Guntur, in Original Suit Xo. 729 of 1 808, 
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Eddf ifc was coiiipotoii.t to (xOTernmont to im|)ose a public assessment 
on the land* 

AlsOf that there is no period. o£ limitation prescribed by any law within wliioh 
alone the Govomnient should exorcise its prerogati-vo of imposing assessment 
on land lialde to bo assessed with public I’evenuG. Collector of Ckingle'put t. 
Kosa'ram N'nhht^ (Second App(*al Ko. 1352 of 1S07 (unreported)), approved. 

Si'ir for a declaration that the land of a certain tank bed was 
private iiiaiii belonging to plaintiffs. The following statement of 
the ease is taken from the Jiidginont of the Acting Subordinate 
Judge on appeal : — 

"’.Fhe phiiniiff’s ease is that the first plaintiff’s grandfather, 
Nageswara Somayay.nlii, acquired the land in question from the 
then Zamiudar of Eopalli as an inam for the eonstriietion of a 
tank thereon. It seems that another inam bearing eurnam ISTo. 8 
was also granted as an oiidowmont in fasli 1191 for the niain- 
teiianee of the said tank. At the time of inam settlement, title- 
deed was granted for this latter inam to the plaintiff’s and 
second defenclaut’s father free of quit-rent upon condition that 
it should hold good so long as the charitj-tank now in question 
was effieiciitly kept up. The suit tank inam was not, however, 
lircmght to the notice of the Inam Commissioner, and no title-deed 
granted for it. Not being enfranchised, it wm-s resumable at 
pleasure Iqv the paramount power. The plaintiffs having abused 
the trust l)v utilizing the water of this charity-tank for the irriga- 
tion of their private lands, water-eess was levied for it by the 
Eeveniio Department, and the plaintiffs instituted Original Suit 
No. 401 of 1870 against the Secretary of State to recover the said 
u'aier-cess on the gri)uml that the tank was their private tank. 
It was therein inialiy decided that wliethor the tank was the private 
tank of the plaintiffs as eouton<led for by them, or wliethor it was 
a charity tan,k as alleged ly the Government, the w'-ater of the tank 
not ecaistriietod 1»y the CTOvernmont could not be regarded as 
G'overiniieiit water and that the G'overnment could not levy water- 
coss therefor. The i|ncsti<m as to whether it was a private tank 
oi: charitable tank was not finally decided in that litigation. As 
the iiiamriars did not put forth their claim either at the time of 
iriatii enquiry or witliiii the period granted in the subsequent 
notiflcatioTi eiiiliodied in G.O., No. 1344, dated 10th September 
1875, tlm Collector of the district issued orders on the authority 
of the Board’s Proceedings, No. IS54, dated 23rd May 1877, that 
the extent covered by the suit tank should ho fully assessed. 
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Bobbtjpaxw He also recommeaded to the Grovernment tha.t as the plaintiffs 
Jagan- converted the charity tank into their private inigation tank, 

the pnrpose for which the inain was gTanted failed in 
SicREmtT OF consequence, this endowment inara also might be resumed. I he 
^Inou^iT Horemment accordingly resumed the inam by G^.O., No. BOd, 
OOUNCIB. dated 11th September 1893. There is now no dispute about that. 

In granting the sen patta for the suit tank land;* the Collector 
included the name of the second defendant also. Hie plaintiffs 
contend that the second defendant had no right to the laud as bis 
father had relinquished his right to the same at the tiiiie of tlio 
partition of the family property between him and his luothers. 
The second defendant on the other hand filed Original Suit No. 504 
of 1896 to recover his one- third share of the suit tank. His defence 
in the first suit was that the tank was kept joint by the parties and 
the repairs to it were also executed jointly from time to time. On 
behalf of the Secretary of State, it was contended fliat the inam 
on which the suit tank was eonstmertod, was originally granted on 
condition of the tank being utilized for charitable purposes and 
that as the plaintiff had violated the condition by using the water 
for irrigation purposes, the inam was i-ightly resumed. It was 
further urged that as the grant was made prior to the perm an exit 
settlement, and as the same was excluded from the items of I’eveiuie 
upon which peisheush was assessed the right to continue or abolish 
the revenue free tenure of the plaint land was enth-ely ^^estecl in 
the sovereign. The lower Court found that the suit tank was 
not a private tank of the plaintiffs’ family and that the Soveniiuent 
had a right to resume it at pleasure. The first suit was aecordingl y 
dismissed and the second suit decreed in second defendants’ favour 
to the extent of one-fifth share, and the plaintiffs in the first suit 
have preferred these appeals. No doubt the Zainindar of JJepalli 
granted the inam to Nageswara Somayazolu for the purpose of 
construeting a tank. Tt is not stated either in the original siiiiafi 
or in the dumbalas that the water of the tank should be iiti!izc'*ci 
for his own private purposes. [He discussed the question at length 
and concluded thus : — ] For all the foregoing reasons I am 
inolined to agree with the District Munsif that the suit tiiiik'is 
a charitable tank and that utilization of the water thereof for 
irrigation purposes would be extrexiiely detrimental to the charity* 
The plaintiffs have been admittedly using the wmter for irrigatioiial 
purposes and having thus violated the conditions of the enfranchise- 
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merit, the Government has every right to resume the inam and 
this resumption was made within the period allowed by the statute 
of limitation (article 149). The resumption must also stand good 
as the tank inam was not enfranchised. The prerogative right of 
resumption vested m the sovereign can be relinquished only by 
the enfranchisement. In the case of Celhetor of Ohinghp'wt v. 
Kosairam Wmdu{l), their Lordships of the Madras High Court 
observed as follows : — ‘ The plaintiff in his memorandum of ohjee- 
^ tions contends that he is entitled to hold the land rent free on 
‘ the ground that he has been eultivating it for 60 years without 
having paid any assessment to Government on account of it. 
^ This claim is based on the contention that the Government is 
® now barred from levying such assessment under ailiole 149 of the 
^ 2nd Schedule of the Limitation Act read with section 28 of the 
‘ A(:*t. Bat we do not think that the article or the section referred 
‘ to has any application to the right of Government to levy assess- 
‘ meiit on land which is admitted^ a right not conferred by 
^ legislative enactment ; but one exercised in this country from time 
immemorial by the sovereign power. No limitation is placed on 

* the exercise of that right by any statute or law. This being 

* the recognised proposition of law', w^e have no other alternative 
^ than to hold that the Government has absolute power to resume 

* the tank inam and to levy an assessment upon it.^ 

Again, under article 14 of the Limitation Act the plaintiffs 
not having instituted this suit within one year from the date of 
resumption, the suit must be thrown out as time barred. 

Coining next to the Appeal No. 305 of 1900, we see that the 
second defendant is admittedly the grandson of .... the 
original grantee of the inanis, but it is urged on behalf of the 
plaintift's that the second defendants father relinquished his shai'C 
in the iriams at the time of the family partition. [He dealt with 
the evidence.] Assuming that the second defendant’s father 
reiioiineed liis rights in favour of the plaintiffs, the seri patta 
granted by the Collector subsequently in the ]oint names of the 
plaintiffs and seepnd defendant, must be respected. After 
resumption, the land was under the absolute disposal of the 
Government, and was alienable to whomsoever the Government 
pleased ( VenJmia v. Bmna{2) and Dharmipmgada Durgmnma v. 


(1) No. rm or iso? (immported). (S) 8 Mad., 249. 
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BoDDtJpAiiXi l£udctMbdTwiTT(izu{\y)* X hold thoroforo that tho second defenti- 
KADH^M is entitled to the one-fifth share in the snit inam as adjudged 
The graaited by GoYerniucnt 

Secretary oe in the names of five persons. The decrees of the lower Court in 
iN^BiA the two suits must he upheld and the appeals dismissed with all 

COXJNCIX. (jogljg/^ 

Plaintiffs Nos. 2 and 3 in Appeal Suit No. 305 of 1900 
preferred this second appeal, 

P. S> Sivaswamz Ayyar for appellant. 

J, O, Smith for the GrOTcrnment Pleader for first respondent. 

Judgment. — The land in question is land which was lakhiraj 
or land exempt from the payment of public revenue at the time 
' of the permanent settlement. Section 4 of Eegulation 25 of 1S02 

declares that the Government at the permanent settlement has 
reserved to itself the entire exercise of its discretion in coiitiimiiig 
or abolishing^’ the exemption of sueli lands from lialutity to pay 
assessment to Government, and the permanent settlement of tin" 
land revenue was made excluding the said land. It wm therefore 
fully competent to Government to impose a public assessment on 
the land, and this is all that is meant when it is said in this ease 
that the inam land was resumed. 

We concur with the decision of this Court in the ease of 
Collector of Chmyleput v. Kosalram Miuiu{2) quoted by the 
Subordinate Judge, and hold that there is no period of limitatioM 
prescribed by any law wdthin which alone the Government siujiilil 
exercise its prerogative of imposing assessment on laud liable tii 
be assessed to the public revenue. 

The second appeal fails and is dismissed wdth costs. 


(1) I.L.K., 21 Mad., 47 at page 48. 

(2) S.A. No. 1352 of 1807 (aiireportcd). 
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APPELLATE CIVIL. 

Before Sir Arnold Whiie^ Chief Jmtice^ and Mr. Jtisiice 
Subrahmaria Ayijar. 

SAMINATHA AYYAK (Dej’endaft), Appellai^t, 

V, 

YENKATASUBBA AYYAE (Plaintiff), Eespondent.^ 

LimikUion Act — XT o/lS77, 12 — Presentation of appeal — “ Time requisite for 

obtaining copy of JadgmeuV’ 

Jiidg’intjnfc '.vas delirei-ed in a case on the aTternoon of the last Court day 
Ijofore the com men cement of the Christinas vacation, when it was too late to 
a|ti)ly for a copy of the Judgment. Apj[>licatiou for a copy was mase on the day 
upon which tlio Court ro-openod and an appeal was filed on a subsequent day 
wliich would luive been iu time if the period during which the Court was dosed 
wore allowed to be deducted. <’)n its being contended that, inasmuch as no 
application for a copy had been made before the Court closed, the appellant was 
not entitled to ha^m the period during which the Court was closed deducted : 

Meld, that, the appellant was entitled to ileduct the period cliiring which 
the Court \ras closed. Bach period, in the circumstances of the case, must be 
taken to bo part of the time rotpdsite for obtaining a copy of tho judgment.” 

Apflioatiox to excuse delav ia presenting appeal. The suit was 
ior a doelaratioii that an assigniueut wliieh liad beon executed by 
plaintiff to defendant was void, and to recover a hypothecation 
bond assigned by it. The District Alunsif matle the declaration 
and ordered the bond to be delivered up to plaintiff. His Judg- 
ineut was dated 22nd December 1900. Defendant applied for 
copies of the judgment and decree on 7th January 1901. It 
apj'ieared (as stated in the judgment of tho High Oourt) that the 
22nd Df^eoinber wa-s the last Court day before the Christmas 
vacation ; that the judgment had been delivered at 4 p.m., when, 
according to the practice of the Com% papers were not received. 
Tho Court re-opened on 7th January 1901, the day upon which 
the defendant applied for copies. Ho presented an appeal to the 
District Court on a day which wnuld have been in time if he was 
eiititied, to deduct the period during wdiioh the Oourt had been closed. 


'* Second Appeal Mo, 1GS7 of 1901, presented ugaiusfc the orders of H. G-* 
Joseph , District Judge of Trhihinopoly, in SJt. Nos. 277 and 50 of 1901^ presented 
against the decrees of S. K,amaBwamy Av} angar, District Munsif of Knlitalai, in 
Original Smt Hos, 234 of 1900 and 1212 of 1899 respectively. 


1903. 

April 3, 7. 
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Sawnatha The District Judge held tliat the appeal was out of time by 
Ayyar fourteen days and rejected it. 

Venkata- Defendant preferred this second appeal. 

UBBA AYYAR. ^ Subramanm Ayyar for ¥, S. Sivasicami Ayyar for appeikiit. 

K, Bamachandra Ayyar for respondent. 

JuPOMEOT IN Second Appeal No. 1637 op 1901. — -lliis is an 
appeal from an order rejecting an appeal on tlie gTOiind that 
it was out of time. A preliminary objection has been taken that 
no appeal lies as the order is not a decree as defined by section 2 
of the Civil Procedure Code. If we had to consider the point 
apart from authority we might have felt disposed to adopt tho 
view put forward on behalf of the respondent. The balance of 
authority, however, is against this view. The precise point was 
decided against the respondent in Oidah Rai y. Manyii ifd(l), 
Raghunatha Gopal v. MU Nathafii^Z], and Gmga Dey y. 
Ramjoy I}ei/{3). The principle of these decisions was applied 
by this Court in Ayyaima v. Nagabhomhamm{4i) and Zmmndar uf 
Tuni V, Rennayya{’‘>). 

Having regard to these authorities we are not disposed to say 
that no appeal lies iu the pi'esent case. The preliminary objection 
is overruled. 

In this ease judgment was delivered on 22nd December 1900, 
the last day before the Christmas vacation at 4 wdioii, aceorci- 
ing to the practice of the Court, papers we^re not received. l.lio 
appellant made his application for a copy of the judgment on 
7th January 1901 the day on which the Court re-opened after the 
Christmas holidays and presented his appeal on a day which 
would be in time if he is entitled to deduct the period during 
which the Court was closed. His contention is that, in comimtiiig 
the period for appeal, the time duiing which the Court wm closed 
should be deducted. 

The contention on the other side is that, inasmuch as no appli- 
cation for a copy of the judgment was made b( 3 fore the Court 
closed, the appellant is not entitled to have tlio period during 
which the Court remained closed deducted in the compiitatioii of 
time. The argument was that the words '' recjuisite for oUmiing 
a copy of the judgment ’’ presuppose an application for the copy. 


(1) I.L.E.,7 AIl.,42. 

(3) 12 Calc., 30. 

(5) 22 155. 


(2) I.L.lf.. y Boiii., 452. 
(4) IG Mad., 2S3. 
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There is nothing in the section itself to suggest that these words 
ought to be so construed. It is not impossible to conceive of 
oases where time may properly be deducted, though the com- 
mencement of the period from which time is deducted precedes 
the actual application for a copy of the judgment. On the facts 
of the present case we think it may be said that this is one of 
those cases. For this reason we think the appellant is entitled to 
deduct the period from. 23rd December to 6tli J anuary, both days 
inclusive as such period, in the circumstances of the case, must be 
taken to be part of the time requisite for obtaining' a copy of the 
judgment.’^ 

We must, therefore, set aside the order of the District Judge 
and direct him to recei^^e the appeal and proceed with it according 
to law. The costs of this appeal will abide the event. 

In Second Appeal No. 1215 op 1901.- — This case follows 
Second Appeal No. 1637 of 190.1, and for the like reasons as are 
recorded in our judgment therein, we set aside the order of the 
District Judge and direct him to receive the appeal and proceed 
with it according to law. The costs of this appeal will abide the 
event. 


APPELLATE GlVLlu 

Before Mr, Jiidlee Bemon and Mr, Jmtice B/iashf/am 

NARAYUDU (Exasr Deeeotant),. Appellant, 

p, 

HA.EISOMENDANA DEO (Plaintiff), 

— Suil insfHiUed ■ictfho'ut notice — Assertion 

of -pcrmamoit occupanci? rights not a denial oj rehthnship oflmuilord and tenant* 

^rii© ti8.sertioti by a ionani. of ptTmanenfe ut'.<,;upancy rights arul his denying the 
lancIlariEs title* to giro a ieuse i)f tho land to a third i3arty is not a denial of the 
relatioEBhip of landlord and tenant 'which would render notice iiimecessury. 

Smx in ejectment. A ground of defence was that piaiatitf had 
not served proper notice on the defendant and that in consequence 


* vSocond Appeal No. WSO of 1901, presented against the decree of E. W^'olfe- 
Murrav’} Dlsirict dodge of* Clan jam at' Berham pore, in Appeal Suit No. 77 of 1000, 
preseuied against iho iittcree of D. Kaghaveudru Kao, Distdet Munsif of SoMpota, 
ki Qdgiutxl Suit Ho. 173 of 1800* 


Saminatha 

Ayyar 

V. 

Venkata- 

SUBBA AyYAS. 


1903. 

tTanuary 21. 
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Oumm the 8uit could not be maintained; also that the defendant held 
Kabayudu under permanent rights of ocoupancj. The Bistricd 

Haeischen- Munsif passed a decree in plaintifi’s favour. The District I edge. 
DANA Veo. g^ppeal, dealing with the question of notice, said Then 
there is the question of no notice to quit being given him and 
I find with the Munsif that defendant has forfeited tliis right to 
notice to which he is entitled, because he has denied his landlord's 
title prior to suit as seen above. The want of such notice i» 
therefore no obstacle to defendant’s ejectment.” He referred to 
ITnhamma Levi v. Vaihunta Hegde{X). He dismissed the appeal 
Defendant preferred this second appeal 
V, G, 6eihachanar for appellant. 

P. B, Sundara Ayyar for respondent. 

Judgment. “~A preliminary objection to the plaintiiTa suit, 
in ejectment was taken in the Courts below to the oifeet that no 
notice to terminate the defendant’s tenancy was given hj tia.* 
plaintiff prior to bringing the suit. The Courts below ovfirruled 
this plea on the ground that the defendant had denied the iaiicl- 
lord’s title, and that therefore no notice was necessary, 

The documents referred to by the Courts below asserted the 
defendant’s title as a permanent tenant and denied the plaiutiifs 
title to give a lease of the land to a thii*d party. This is not a 
denial of the relationship of landlord and tenant between the 
plaintiff and defendant which would render notice unncccssarv* 

On this ground we allow the second appeal anti, xovemiig: im 
decrees of the Courts below, dismiss the plaintiff s suit with costs 
throughout. 


(1) 17 Mad., 2i0. 
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APPEIjLATE civil. 

Before Ah * Justice Subra/imama Ayi/ar, and 
Mr, Justice Bhashyam Ayymgar, 

MEEEUDIN' SAIB (Plaintiff), Appellant, 

EAHISA BIBI AND oTHSiis (Defendants), Bespondents/^* 

Oidil Vrocalnre Code — Act XIV of 1SS2, s, S35 — EesUtance to purchaser by person 
other th-an j ml gnwnt- debtor — Order intended to hcc<)me final unless suilmstituted 
— Refuml by Court io make order — Limitation Act— XF of 1877 ^ sclwd, 21^ art, 
11— Suit hu persoii against whom order relating to possession is 2 )assed* 

Tlio orclt^r confcemplated by socticii 335 of the Code of Civil Procednro, 
(when a purchaser has boon resisted by any person other than the judg'xneut- 
dobtui'), is one which will become iinal and oonchisivc unless the party against 
whom it is pa,ssed instituiiOS a suit (within a year, under article 11 of schedule 
II of the Liniitat ion Acl) and obtains an adjudication in his favour. If the 
Court liecliiics io pjiss au order under section 335, deeming it best that tlie 
parchusor should be roforrod to a separate suit to enforce Ills purchase, article 
11 has no application. 

Slit to recover a Iioiise. Pkdiitifi piurchasod tlie liouse on 23r(i 
March 1806^ obtained a sale ceriifieate and proceeded to take posses- 
sion. Ur* was resisted by tlie defendants, who were the relatives 
of the jiidgoieut-diAlor, 'who had died. Plaintiff complained to 
the Court of the resistance, and notice was issued to the defendants, 
who Set up title to the house. The Court declined to pass an 
order under section 385 of the Code of Civil Procedure, on the 
gTomid that the parties were Muhammadans, and that they had 
not been parties to the suit in -whioli plaintiff had obtained liis 
decree. Piaiatiif was referred to a suit, and the present suit was 
accord iiigly brought, the defendants set up the same defence of 
title, and also contended that it was barred by limitation, as it tad 
not been instituted within one year from the passing of the order. 
The 'District Munsif held that suit was governed by article 11, 
and dismissed it as time-barred. 

The District Judge, on appeal, confirmed that order. 


SecQiitl Appeal Ko. Sin of lOul, presenfceil against the decree of 
MMiuiYodnn Eaja, Distrhu, Judge of North Aroot, in Aj^peal Siufc No. 312 of 
1300, presented against the decree of S. H{tgbunatiiaiya, District Munsif of Veiiorcj 
in Origirmi Suit No. 388 of 1800, 


1903. 
April 8. 
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Meerudin aintiff preferred this second appeal , 

K, Srinimm Ayyangar for second appellant 
iAHisA Bibi. Judgment. — The order contemplated by section Civil 

Procedure Code, is one whicli will become final and conclusive, unless 
the party against whom it is passed institutes a suit and obtains 
an adjudication in his favour. In the present case the District 
Mimsif declined to pass an order under that section, as lie thought 
it better that the purchaser should be referred to a separate suit to 
enforce his purchase. This case is similar to that of Emh BeMri 
Bi/saek v. Buddun Ohmder BinghiX) and we concur in the view 
therein taken that article 11 of the second schedule to the Limita- 
tion Act has no application to such a case as the present. We 
accordingly reverse the decrees of both the Lower Courts and 
remand the suit to the Ooui’t of First Instance for disposal aeeorcl- 
ing to law. The costs in this and in the Lower Appellate Court 
will be costs in the case. 


APPELLATE CIYIL. 

Before Mr. Justice Boddam and Mr. Justice Bfmhijmn Af/ymigar, 
EAMAN NAIE (DBEB^mAKT No. 2), Appellant, 

VASUDEYAN NAMBOODEIPAD and another (Plaintiff and 
Dbeendaft No.^I), Eespondents.* 

Malalar for fwed period— Kanmndar to eifrm portion >•/ produce 

for interest — A/w?nalous mortgioje — Forfeiture entaHeU 5?/ tfi^toiaimor of 

mortgagofs ti tic bij kanomdar — Suit to recover the land prior to p/ 

period — Maintainability. 

By the terms of a kanom deed, a term of 50 years was ps-uTideri La- hg 
tiorij the amount was Ks. 500, and the kanomdar was fo enjoy :i purr inn uf 
produce for interest on the kanom anti to pay the balance of tho iuykIucc afiiniallr 
to the mortgag'or— the jenmi. Prior to the e.^piration of tiii* torjiL ilw 
disclaimed the title of the jenmi, who iherenpon brought tlie |>r»;‘serst stnr , r'lainilt'sn 
the right to do so by reason of the disclaimer : 

(1) LJl,, 12(^ale., 55o. 

Second Api>ea] Nc*. Iu07 of UlOI, presentc^d agaiiisi the fieer.'‘€Md’ K. Krishna 
Bait, Suhordmatedmlge of South 3lalahar at Caliem, m Apfif^al Sii,p Nci. tsf |pii0 
presented agumsi llu* , oi Jl, A. Ayyar, liistrict Mtiosif'of 

Kedunganacl in Original Suit Ko. 132 of IdbU. 


1903. 
March 5. 
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Held, that the transaction was an anomalous mortgage nnder the Transfer Biman Kaib 
of Property Act, aod not a lease, and the disclaimer of the jenmi's title by the 
kanomdar wonld not entail a forfeiture so as to enable the jenmi to sue for 
redemption of the mortgage before the expiration of the 59 years. The suit vras eipad, 
therefore i3rematnre. 

Suit to recover four items of laud demised on kanom hy plaintiffs 
maiia to defendants^ tarwad in 1876. The material terms of the 
kanom are given in the judgment. The deed on whicli the suit 
was based had been executed by first defendant and his motherj and 
provided for a period of 59 years for redemption of the kanom. 

Plaintilf, however, complained that first defendant had recently 
denied plaiiitiif^s jeniii title, and sot up title in himself. Plaintiff 
therefore brought the present suit before the expiration of the 59 
years. Second defendant denied first defendant’s right to bind him 
by the kanom deed. The District Mixnsif held that the suit was 
niaintai liable, the kanom tenant having, in his opinion, forfeited 
liis right to hold for the stipulated period if he repudiated his 
landlord’s title. He decreed as prayed. The Subordinate Judge 
modified the decree as to one item of land, but confirmed it in 
other respects. 

Second defendant preferred this appeal. 

Hon. Mr. V. Sankaran Nayar for appellant. 

P. E, BunJara Ayyar for first respondent. 

JiiDCfiiiENT. — This is a suit to redeem a kanom granted for 
a term of 59 years, the amount of the kanom being Es. 500. The 
kauoindar is to enjoy a portion of the produce for interest on the 
kanom and aiiniiallj pay the balance of produce which is fixed at 
4 paras to the mortgagor the jenmi. In our opinion this is an 
anomalous mortgage under the Transfer of Property Act and not 
a lease and, even assuming that the mortgagor’s title was disclaimed 
by the mortgagee, siufh disciaimer w^ould not entail a forfeiture 
so as to entitle the mortgagor to sue for redemption of the mort- 
gage before the expiration of the 59 years. The decisions cited for 
the respondent wore all eases in which it -was hold that the ctustomary 
period of 12 yc^ars, for which period a kanom runs in Malabar 
in the absence of an}’* ptaiod being fixed in the deed, cannot be 
availed of by a mortgagee who has disclaimed the mortgagor’s title 
or committed any waste, and no case has been cited in which it has 
been held that according to the kcal usage (section 98, Transfer of 
Property Act) , in Malabar a mortgagee for a contractual term of 
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XuE 5’‘"*arH forfeits tliu term‘'Oontra! 4 'jrl ior W denying the moidgagoj*’^ 
^ ^4^. title, (hi thirs ground we hoi I that the .riiil u {‘‘rematiiro and ifc is 
!\,r-iro.Mju to eonddor ordoi'ideiri tltis ea.se when, there was any 

Kl i * A ; ' . " * 

real eiise.!riiin‘:'r sd the !andl'U’»r.s title In' the kaiMuivaii and, if so, 
whiflior sueli 1'iiselaiu.ier w-'eiUi werk n forfeiture against all tlio 
niemh‘"-rs ef the tai-watL 

Wv‘ niiist nlhrwthe appeal ami reverse the luinaa^sof tlic Cotiris 
below se far as. they award, redemption but affirm them in so far as 
they award anvafr^ of punipad dne till dale of suit, vb,, liiipees 

Eaeh I'tartv will hear an<! pay thrdr eovn eosts throughout. 


AIM’KLLATH (M.Vild. 


V 1 


/g; Mr, 


A;y/ee^fO'. 


>l'!*d'CAllMAX'lA ATYAl'i yihwiNtin.'u ArnxuwNia 
l'’’A<iV,AN .•■V.'* ru"-. f'*v\ ' I tf ia.'M.av oeh Ih'm'itNUKxrs/’"' 



■*' ; S’. : -".y i O'; 4^” In ,0# 

1, ,■■■ ■ ; i . f \ 'N-<. li'O >:>{ 

4 V, I ■ ■ t i. > i <■. ^ O. ;ii, fJOU'liU AUiawf «f 

.. r Z,,^, i,f1 i.H- , r\.;l S". nu.i .,a i.*.'.'. 
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Suit for a declaration of plaintiff^s right to land, and for Sxjbeahmawia 
possession of it. Plaintiff claimed under a sale-deed, dated 28th ^yyar 
M ay 1892, by which he had purchased the land in question, which Poovan. 
was tlie ancestral property of first defendant, of fourth defendant’s 
father Muiiiaii and of one Kolanihai. The defendants admitted 
the genuineness of the sale-deed, but pleaded that no consideration 
had been paid thereon. They also contended that, if valid, it had 
been executed without family necessity and was in consequence 
not binding on the sons of the executants or on the brothers who 
had not executed it. Defendants Nos. 2 and 3 were sons of first 
defendant. The sale-deed had been executed by first defendant 
and his two brothers Munian and Kolanthai. The District Muiisif 
found that consideration had been paid and that plaintiff was 
entitled to the land and decreed accordingly. The District Judge, 
on appeal, found that the sale-deed was genniue but that no money 
had been paid. lie found that there was no family necessity and 
that the sale bound only the shares of the executants. He modi- 
fied the Munsif’s decree by declaring that plaintiff was entitled to 
the shares of the executants, namely, first defendant, Mimian and 
Kolanthai, and that plaintiff should be given possession thereof on 
his paying the purchase price. 

Plaintiff preferred this second appeal. 

C, Venhatmuhharama Ayyar for appellant. 

P, NagabhMshanmn for first and third respondents. 

J uDcaiEKT. — Upon the finding that there was no family neees' 
sity, the sale eaiinot affect the shares of the brotliei's who have 
not joined in the execution of the sale-deed. 

The appellant also contends that he is entitled to an absolute 
decree in respect of the shares of the executants and not to a decree 
conditional upon his paying the purchase money to the vendors. 

The 'finding is that the price for the sale was not paid by the 
vendee to the vendors, and the plaintiff hj the suit admits that the 
vendors continue in possession of the property sold, though the sale 
had taken place more than seven years before the suit. 

We cannot accede to this argument inasmuch as the vendors 
have a charge by operation of law upon the property sold for the 
purchase money. And as the vendee not only did not pay the 
purchase money, but also did not take steps until this suit to recover 
possession from the vendors, the latter were not bound to sue to 
enforce their lien for the purchase money, tho period of limitation 



‘IJ, 

PoOYAJf. 
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for a suit for the same beirg under article 111 of the Limitation 
Act only three yeara from the date of sale. 

Notwrthstanding that a suit by tho Tendors for tlio enfor<'ein(3nt 
of their lien would have been barred by limitation at ilie date of 
this suit, section 28 of the ^Limitation Aot would not extingukh 
e lien. Tie lion not having been e.vtinguished and the vendors 
bemg still in possession, they have a right to retain posses.sinn until 
the purchase money is paid and the lien extinguished bv siuL 
pa:^enl This we find is also the view tahen in Umedmal Mofiram 
r. Bam Bin Dhondiba{l), and we entirely concur in that decision, 
ih© second appeal fails and is dismissed with costs. 


1903. 

February 13. 


APPELLATE CIVIL. 

Before Mr. Justice Benson and Mr. Jmtkc Blmhjam A.dmm.nnr. 

SOMASUNDARA MUDALY (First DBrExnAXT), Am:i.r.A.\r, 

r. 

DIJRAISAMl MIJDALIAR (Plaixtitp), REsroxra.vr. *' 
Be,UiraH,n. Act~m 0/1877, .,a. 17, 49-A.aon7, ,o , ,, 

emtawd tn a imll-Documeni not a ir'<>tav,cntm-v dUii-vH ■„ '■ 

md not reffum-ed-Iucalidity-Uiaence Act I o/ 

^dmisszhility 0/ evidence of atithof-itij to itdopt. 

, ® that first dofonrJant iv:,s no- ,!„■ aV, -i 

deceased brother, tho first defendant and 

autlionty to adoDt wLI/»l vt-oc i . .. **-if mh mi 


authority to adopt which was contained in a dociniiert vvTi.r'i *’ 
was a will of tho deceased. This document, which had' ■n..vlr'Vc,' 7 
and which was the only OTidonce of the ulh-fred adimti n ■ ' 

to adopt, and further authorised her to pat ia'-o ti,,', '' 

-n ail the Properties which the deceas'd ,uit ^in^r '' 
his immoveable propertie.s, etc. ; * ‘ ilain liccr. i.. um! 

_ Meld, that the document was not a t,.sia,nent.»-c ,u. ■ • 

within the meaning of section 3 of Act Y of i,s,si u ' 
and nothing else, and the direction therein tn 
of the property could not be construed as a devi e r 

«mply a statement of tho oonserjnences that^ si ui,’, 

adoption, feiiLuId lp|.ro{:A' nn tim 


(1) LIi.E., 2 Bom., 647. 
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Miissumat Bhoohmn Moyee Behiar. Bam Kishore Acharj Olwwdhnj, (10 Moo. Somasundaea 
I.A., 279 at p. 312), referred to. Mtibaiy 

The authority to adopt being in writing, and not being contained in a will, 
its registration was compnlsoi7 . , Mudamae. 

Whether other evidence of such authority having been given could have 
been adduced, under section 91 of the Evidence Act--Quasre, 

Suit for a declaration that first defendant was not the adopted 
son of one Somasnndara Mndaliar, deceased, plaintiff^s late 
brother. Defendants Nos. 2 and 3 were the widows of the deceased 
Somasnndara Mndaliar. In support of the alleged adoption, the 
defence relied on an alleged will, which the deceased had executed 
in the following terms ; and which was filed as exhibit I : — The 
last will left by me Somasondara Mndaliar. As I am now in 
my last moments, I do hereby give yon, Vanji Anni, my wife to 
understand as follows : I have given you authority to adopt 
Somasiindaram, second son of Vaiyapnri Mndaliar Avargal, my 
brother-in-law and Village Mnnaif of Eumhakonam Town, and to 
have my obsequies and all other ceremonies performed by him. 

I have further hereby given you authority to put into his posses- 
sion all the properties which I got under the decree in Suit No. 
r50 of 1899 on the file of the Subordinate Court of Kumbakonam. 

If you are not willing to adopt the said Somasundaram, you shall 
adopt anybody you please and put the properties into his posses- 
sion. You shall put also all the immoveable properties, etc., I 
have in addition, into the possession of the adopted son. (Signed) 
Somasundaram,” 

The document wms witnessed, but was not registered. No 
other evidence of any authority to adopt was adduced. 

The Subordinate Judge gave plaintiff a decree as prayed for, 

Firat defendant preferred this appeal. 

F. Smiharanamijana Smtri for appellant, 

Uaja 1\ Rama Rmi^ Hon. Mr. Q. Sanlmmn Nrq/ar and 
iC B. Subrahmanm Sastri for respondent. 

fJuDGMENT, — The appellant (first defendant) alleges that the 
adoption was, made under an authority to adopt given in the so- 
called will, exhibit I. This document is in no sense a will, i.e.y a 
testamentary disposition of property { rtde section S, Act V of 
1881) . It is an autliority to adopt and nothing else and the direc- 
tion therein given to put the adopted son into possession of the 
property cannot be construed as a devise of the property. It is 
iimpiy a statement of ^ the consequences that should legally 
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S0M..snNDABA follow on tlie adoption (Mum,nat BImkm Moifee Dehk v. Em, 

M0I)aly jTishore AcJiarj OfiOwdhrt/(l)). 

DffBMSAMi The authority to adopt being in writing and not (•ontaincd in 
MuDAtuB. registration is compulsory and unless n-gisteiv.l it is 

inoperative to confer such authority .sections l> and lit, Iiuii.in 

Eegistration Act ni of 1877). We may add that tlton; is no 
evidence except e.vhibit I to prove that anth-;,.rity was givmi. 
ftagnming that such evideuco could lie adiluecd, an a.'Siiri p‘:r.n 
that is not free from doubt, the question dopou.iing on wh^'tlicr 
the word “grant” in section 91 of the Indifui hhidonoo Act 
means a grant of property only or ivfeis to other gr:iut.s also. 
There being, therefore, no evidence that .aiiy authority I'l .-hlojij 
was given, the adoption if it took jilace wa.s inviilid. 

We therefore dismiss tlte appeal with costs. 


APPELLATE CTTfL. 

Before ITr. Jusiiee. Bemon and Mr. Jiv<iic/' 

GfOPALASAMI CHETTI (PiAixini;, Am ;;t,:.Axr. 

V. 

AEUNACHELAM CIIETTI axo .vx mIHKL 

Hindn Lim — Tllegiiimato t ft i - od' Jdf — | 

s. 132 — Presiim’piion 03 to ti. j.ofVof • r' 

couple. 

In a suit by an illogitiniaf-e sion of u dtn'pnsoa' iludiri iin* ;idr(|ry, 

son and brother of his kto i'aUwT iVo* a in lU fflrr’y i-r hi tiit 

alternatiTe, for maintonanee ; 

Held, that the claim fora share nniM i'uil as It v/us t ,,•> fy,:.,?; 

deceased had h*ffc any separate ur self-'u:>MUii>vi t\'. TK;*' Vihni: » f Mu’ 

deceased (conskting of his father and iwo suhih, af v. t'.,* 

was not shown to have had my ancestral pr^iperty^ iiUt ia 1ih-| prirrimjA v 

by trade in which the father ami the twb sons were jefudy vay-yged. Ykri-v 
no indication of an mtenHon to Iho coiitritry, it mum I.e tf:ut tl;v' yn'ip. 

erty thus acquired was held by the member^ of ihv faiath a,- ydox 
(1) 10 Moo., I.A., 25'0 at p, S12. 

* Appeal Ko. incof IHOl pregentcl ,n. ,i, mv T. 1 ,.o, 

Sntordinatie Jndge of Ifadm-a (East), in Oiigiiiii! Suit Xo, i;7 oi Ifs'iH. 
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with tlio ineiclont of ‘the right of survi vox-ship. Inasmuch as the 
father had predeceased his father axid brother, plaintiff could claim no share as 
against his g-randfather and uncle ; and, as he was illegitimate, he could not 
‘ represont ’ his father in the undivided family. 

Bamalinga Muppan v. Pamdai Goundan^ (l.L.B., 25 Mad., 519), referred to. 

The fact that in the present case there was a son in existence beside the 
illegitimate son made no difference, in principle, between this case and the oases 
already decided. 

Meld ahso, that plaintiff was entitled to maintenance. An illegitimate mem- 
bex of a family, who is not entitled to inherit, can he allowed only a com]>assionate 
rate of niaintenance ami camiot claim maintenance on the same principles and 
oil the same scale as disqualified heirs and females who hare beconui members 
of tlio familj' by inarriag'o. hut regard should be had to the interest which the 
decea.sed father of the illegitimate son liad in the Joint family property and the 
pofition of his mother’s family. 

Arrears of mamtonance awarded for a period of nine years prior to the suit. 

The presumption as to paternity in section 112 of the Indian Evidence Act 
only arises in connection with the offspring of a married couplo. A person 
claiming as an illegitimate son must establish his alleged imternity in the same 
manner as any other disputed tpior.rion of relationship is established. 

Suit for a share iii the estate of plaintiff’s father, or, in the alter- 
native, for inaintonaneo. Plaintiff claimed as the illegitimate son 
of one Giiiilambaram Chetti deceased, the first defendant being 
the adopted son and second defendant being the brother’s son 
of the deceased. The facts are fully set out in the judgment. 
The H?il)ordinate Judge dismissed the suit. 

l.'Jaintiff preferred ihis appeal. 

F. {7. BmlMfcharkr for appellant. 

F. Krhhnmwmruf Aiiym\ P. if. Smidara Ayyar and J£ iV, 
'Ayyii for respondents. . 

Judgment. — I' lic plaintiff, elaiming as the illegitimate son of 
one Chidainbarani Chetti fleeeascd, has brought the suit for his 
slmre in fatlier’s estate or in the alternative for maintenance, 
against the first defendant, the adopted son,' and the second defend- 
ant, tlio brother’s son, of Chidambaram Chetti. The defendants 
dollied inter ciMa that the plaintiff was the illegitimate son of Chidam- 
baram Chetti and contended that, oven if the plaintiff were his 
illegitimate son, he could not inherit to his father as his mother was 
a married woman ; that Chidambaram Chetti left no separate or self- 
acquired property, and that, even if the said Chidambaram Chetti 
was entitlod to a share in the property acquired in trade by his 
father and, brother*— on the footing that it was joint family prop- 
orty~such share on his death 1888 passed by survivorship to Ms, 
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eoPALASAMi father and brother; and that the plaintiff cannot thereforf* claim 
any share in such property. 

AntiHA. 'I’jie Stibordinate Judge found that tlie plaintiffs moth'T was 

Chetti. not a married woman, that she was oontiiuiously kept liy tliiiinnj- 
baram Chetti as a oononbine, and that the plaintiff was his illegiti- 
mate son by such connection, but dismissed tlie plaini ill’s suit on 
the ground that the plaintiff was estopped from maintniiiing it l:»y 
reason of an arrangement made by Chidambaram Cliotti in his lil'c- 
time, in accordance with Avhich the plaintiff’s mother, sul:isei.|Ueni 
to Chidambaram Ohetti’s death, relinquishrd all her claims on 
reoeijit of a snm of Es. 2,200 from the second defendant's father. 
It is impossible to uphold the decision of the Subordiniite .Tudgi' mi 
this point. A. reference to paragraph 2 of the tirsi defendant’s 
written statement in which the said arrangement is aliudcti to tirid 
to exhibit II — the receipt given by the plaintiit’s mother for the 
said amount — clearly shows that no arraugivnii-nt rr .setfleraent wag 
inadc as regards the plaintiff’s right to a share as to ina,inienaiK.i*, 
that the plaintiff’s mother gave an aequittanee only in respect of 
her own claims referred to in exhibit II, and that the transaction 
wa.s not one in which she professed to act as th tv plaintiff’s guardian 
during Ins minority or to affect any right or claim which he might 
have. 

I’lie respondents’ pleader sought to snp]wrt the diXTCt- nppc'.’ikHl 
against by impugning the finding of the Subordinate .Jm'ige as o j 
the plaintiff’s status as the illegitimate sou of t,'hiu,'mi]iarniu t'heiti 
and by contending that Ohidainbaram Ohetti haring dit-d mtdivitb-d 
from his father and brother, the plaintiff cimuot eitrin :iiiy siiare 
in the joint property of such family notwitbstai!. ling the exirtenee 
of the first defendant, the adopted sou of Chidauil-amia < lutti. 

VJo agree with the Subordinate Judge iiiat the marriage ol 
the plaintiff’s mother with one Kiippu.saiui Ims not been prove, 1, 
and that the plaititiff is Ghidii,mbarit.jn Chetti’s illi-gitimnie son 
entitled to riglits of inberitanee in respcc.n. of liis f;r!hi;r'.s exitiie. if 
any. The onus of establishing iluit ho is the son of (.'hidinub.-iram 
Chetti, is clearly on tlio plaintiff and lie enumit by proving 

that his mother was the Ohetti’s eonoiibine .shift tlm ,>ims on to the 
other side to disprove his pafceinity. The legai }:,iv.sum|itioti as to 
paternity raised by section 112 of the Indiini E\'i,iew-o Aef is 
applicable only to the offspiiiig of a married, couple. A persou 
claiming as an illegitimate sou must (>stfil)li.sh his alleged initcrnity 
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like any other disputed question of relationship and can, of course, 
rely upon statements of deceased persons under section 32, clause 5, 
for opinion expressed by conduct' under section 50 of the Evidence 
Act and also upon such presumptions oifact as may be warranted 
by the evidence. 

[Their Lordships then dealt fully with the evidence on which 
they found that plaintiff was the illegitimate son of the late 
Chidambaram Ghetti, and continued.] 

The plaintiff" would therefore certainly be entitled to a share 
in the estate of Chidambaram Chetti, had the latter left any 
separate or self-acquired property as alleged in the plaint. This, 
however, the plaintiff has entirely failed to establish. The family 
consisted of Ariinaehelam Chetti and his two sons Chidambaram 
Chetti and (his brother) Muthuraman Chetti (father of the second 
defendant). The family is not shown to have had any ancestral 
property, but it acquired property by trade in which the father and 
the two sons were j ointly engaged. There being no indication of an 
intention to the contrary it must be presumed that the property thus 
acquired was held by the members of the family as joint property 
with the incident of the right of survivorship. Chidambaram Chetti 
having predeceased his father and brother*, it has now been clearly 
established by decisiom (irris/^nayi/an v. Mutimami(l) ^ Banoji v. 
ICando/i{2) and Parmtki v. Thirumalai{Z)) that the plaintiff can 
claim no share as against his grandfather and uncle, and being 
illegitimate he caimot represent ' his father in the undivided 
family. As stated in the judgment of this Court in Rcmalinga 
M%ippan\\ Pamdai Gomid((n{i) "‘theefl'eet of these decisions is 
that it is only when the fathei* dies a separated householder that 
an illegitimate son is outitled to inherit to his separate estate/^ but 
that when the father dies an ^ Avibhiikta ’’ (undivided from his 
lineal ancestors, brothers or other (collaterals) lie can claim no bliare 
in the joint family property. It is -true that in none of the 
reported cases on the peint did there exist, as in the present ease, 
along with the iriegiti'm«ate son, a legitimate son, by birtli or adoption 
—of the deceased Avibhakta ^ or undivided father. But that 
cireunistaiiee cannot make any difference in principle inasmuch as 
the special rule of inlieritarice in favour of the illegitimate son of 


(I) I.L.'R., y Mad., 407. (2^ I.L.K.., 8 Mad., 657. 

(3) IX.R., .,,0 Ma(3., 334. (4) 25 Mad.. .610 r. 
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like any other disputed question of relationship and ean, of course, 
rely upon statements of deceased persons under section 32, clause 5, 
for opinion expressed by conduet’qnder section 50 of the Evidence 
Act and also upon such presumptions of fact as may be warranted 
by the evidence. 

[Their Lordships then dealt fully with the evidence on which 
they found that plaintiff was the illegitimate son of the late 
Ohidamlmi'am Ohetti, and continued.] 

The plaintiff would therefore certainly he entitled to a share 
in the estate of Chidambaram Chetti, had the latter left any 
separate or self-aoquired property as alleged in the plaint. This, 
however, the plaintiff has entirely failed to establish. The family 
consisted of Arunaohelam Chetti and his two sons Ohiclamharam 
Chetti and (bis brother) Muthuraman Chetti (father of the second 
defendant). The family is not shown to have had any ancestral 
property, but it acquired property by trade in which the father and 
the two sons were jointly engaged. There being no iudicatioTi of an 
intention to the contrary it must be presumed that tlie property thus 
acquired vr as held by the members of the family as joint property 
with the incident of the right of surrivorship. Chidambaram Chetti 
having predeceased his father and brother, it has now been clearly 
established by {KrisJmmjyan v. M%dhhwm%{\)^ Manoji v. 

KmidoJi{2) and Parmihi v. Thini}nalai{?>)) that the plaintiff can 
claim no share as against his grand Father and uncle, and being 
illegitimate he cannot ^ represent ' his father in the undivided 
family. As stated in the judgment of this Court in kamalinga 
MnjypanY, Pamdai Gomiihn{A^ "‘the effect of tliesc decisions is 
that it is only when the father dies a separated housoliolder that 
an illegitimate son is entitled to inherit to his separate estate/^ but 
tha,t when the father dies an ‘Avibhakta’ (undivided from iiis 
lineal ancestors, In’others or other collaterals) lie can claim no bhare 
in the joint family property. It is true that in none of the 
reported cases on tlie point did there exist, as in the present ease, 
along with the illegitimate son, a legitimate! son, by birtli or adoption 
—of the deceased ‘ Avibhakta ^ or undivided father. But that 
circumstance" eaimot make any difference in principle inasmuch as 
the special rule of inheritaxice in favour of the illegitimate son of 
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G-opai-asami a Stidra, along witli his legitimate l>rotl,icrSj provides tiiat, in tlic* 
OiiETTi of legitimate brothers, the illegitimate sou may iiilierit 

Ahuna- the whole property in default of daughter's sons of the deceased. 
Ghetti. This clearly shows that the Sndra father therein coTiiempIater! is 
one that w’^as divided from his ancestors and collaterals ''see ' Wt‘st 
and Buhlerd Srcl editioBj volume I, page 72), But if hr» was not 
so divided the text cannot apply, thorigli he may have left legiti- 
mate sons along with the illegitimate son. The only point deidtirni 
ill Mamalinga Miippan v. FamAti Gouiufm(l) i$' thatj. if the 
illegitimate son of a separated Sndra predeceases his father. leaving 
him surviving his (the illegitimate son’s') legitimate smi and tlien 
the father dies, the illegitimate son’s legitiimite son will reprei*mit ' 
his father and inherit the whole estate of his grandfatiier in 
preference to the divided brothers of the grandfather ; and this 
does not in any ivay militate against the aliove priiieiple. 

It w^as also suggested and argued that though Chidamharaiii 
Chetti predeceased his father Artinaeliehim Choiti, tho latter, 
being himself a separated householder and the pakr farniitm of 
the joint family, eonld allot a share, by liis choice to thtvpiaiiitiff 
and that therefore on his death without making such allotiimiii, 
the first and second defendants as the legiiimato grandsons (tf 
Arunaehelam Chetti should make the plaintiff ^ partaker ’ of th.e 
moiety of a share. However plausible this argnmont may l'!<\ it 
is impossible to maintain tliis position I)ot!i lioeaiisa tiie won! 

^ father Mn the text cannot grammatically iiidiKicra giaiidfalher ’ 
and because the context relating to daughter s son sliwws liiat it 
cannot apply to the grandfather. 

The plaintiff’s claim, therefore, for a slntu* in the joint fiiiuilv 
jiroperiy entirely fails. 

As regards Ms alternative claim for maiiitcnaiieo, the issiics 
proceed on the footing that the plaintiff is eutii.led to luaiiiti-ufmiv 
unless such claim he barred l>y section 43. Civil Prof*rM'5ivrc Cotliy or 
the plaintiff be estopped from maintainirig tire suit 
Nos. 6, 7, 8 and 16) ; and the onl}' questions for dc'cisioii are, W'lml 
rate of maintenance should be clcereeil and ivhetlua- past 
should also be awarded. In determining the rate of iiiaiiiteiia:iif*iy 
an illegitimate member of a family who is not entitled to inherit 
can be allowed only a compassionate rate of inainienaneo' aiitl lio 


(1) 25 Mud.j 510 at p, 
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eaiinot claim maintenance on the same principles and on the same 
scale as clisqualifiocl heirs and females who have become members 
of the family by marriage. In fixing, however, the compassionate 
rate of maintenance for the plaintiff, regard, no doubt, sbonld 
be had to the interest of his deceased father in tlie joint family 
property and the position of his mother’s family. We think that 
Es. 25 per mensem during his life (from date of suit) will bo a 
fair amount to be awarded under the, eirciimstanees and there is no 
reason to disallow to the plaintiff arrears of maintenance at the 
same rate for the period of nine years prior to the suit, as claimed 
by him (Rffja Yarlagadda MalUkarjima Framda Nagadu v. Rafa 
Ymdagadda Durga Framda Wmjadii{l)), 

The plaintiff having succeeded only in part and the defendants 
having unsiieccssftilly impugned plaintiff ’s status ao the illegitimate 
son of Chidambinam Chotti, each party will bear his own coats 
throLighont. 


APPELLATE CIVIL. 

Before Sir Arnold IV hit Chief Judice. 

AMIRTHAI^I (Petitioner), Petitionee, 

V. 

ALWA'R MANIKKAI\I and otiiepoS (CoxjxrEE-PETrnoNERs), 

i'lESrONPEXTS.^' 

Clv'd rrvcvdure Ood^:-—Acl XiV of 1SS2, xk. 407, 408,400 — Suit in foi*aui pa,u|)orjH. 

Siib-K 03 ti(>R (c) of Bectioii 407 of the C’ode of Civil Procedure does not refer 
sebOy lio a quesiioti of jurisdietioti. lludt?r it, an applicant i,uost ,iuake om that 
he has ti e'oofi snbsistiujj eaus*’ ul iietiou capable ot euforcoment. 

K,r,i%riiU ..W//i v. Sui^Jjir Nath, (l.h.l,:., All., followtfd. 

Section 4051, which 'provides that ‘‘ tbe Court shall also hear any ai*u-um,eiit 
which the parties uiaj di'sln* to uHVr on tUe (jue.stiuii whether, on the f;u*e «>f the 
and of tht 3 evidcjH'e the applicant In or h not sabji'icfc t,o any c»f the 
proluldtions Bpecihed in weetion 4o7.'' enables the parihjs to argue ilio. qvu'stionif 
Ou.y so dcHire, but docs not preelade the Com-r, if no argntmend is oiTered, from 
Ci'uisidering that t|iie»tiOu. 

id) I.L.ih, 24. Mad., 1 17 at p, lot. 

Civil Ib'visitui Petirion Ko. 2A0 lA' presented under sectitai 022 of 

tli,e Code of Civil ProerMlure, pja.viug the High (Vnirf’ to revise the ujder of 
S. Ihighsiva, Ayyaiigar, Mujudf uf MuviHiput tur, in Miscellariofuis IhPiliun 

Ku, ill.3 of 1002, dated sth April iOH2. • ■ 
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Amibtham Apphoatiow for leare to sue in forma pauperis. The District 
Aiwae Mnnsif passed an order under section 408 of the Code of Civil 
Manikkam. Procedure appointing a day for the hearing of the application. 

The applicant appeared at the hearing of tho application, hut the 
defendants did not and the Court was not addressed on the question 
whether on the face of the application and of tho evidence the 
applicant was or was not subject to any of the prohibitions specified 
in section 407. The Mnnsif made an order under section 409 
dismissing the application on the ground, that on the face of tho 
plaint the petitioner appeared to have no right to sue. 

The applicaut prefon-ed this civil rension petition. 

A. S. Balasuhrahmani/a Ayijar for petitioner. 

M. B. Bnmahrishna Ayyar and A. K. Sundaram Ayyar for 
respondent. 

Judgment. — This is a revision petition agaiust an order of a 
District Mnnsif dismissing an application for lea ve to sue iiijunna 
panperis. The Mmisif made an order under .s<‘ction 408 of the 
Code of Civil Procedm-o appointing a day for the hearing of the 
application. The application duly came on for hearing under tho 
provisions of section 409 of the Code and the District Mnnsif made 
an order under that section dismissing the application. He 
dismissed it upon the ground that the petitioner on the .face of tlie 
plaint did not appear to have a right to sue. On the hearing oi‘ 
the application the petitioner appeared, but tho defondauts did 
not appear, and no argument was addressed to the Court with 
reference to the question whether, on the face of the applioatiou 
and of the evidence, the applicant was or ^yas not subjoet to any of 
the prohibitions specified in section 407 of the Code. It has been 
ai-gued before me that it was not competent for the District 
Mnnsif to dismiss the application upon the ground taken by him, 
and tbe argument was based upon the opening words of section 
408 ‘ if the Court sees no reason to refuse the application on anv 
of the grounds stated in section 407 ’ and on the second paragraj.»h 
of section 409 ‘ the Court shall also hear any argument which tho 
parties may desire to offer,’ etc. Tho argument xvas that the 
Court would not make an order under section 408 fixing a day for 
the hearing of the application, unless it was satisfied that there was 
no reason to refuse the application on any of the grounds stated 
in section 407, and, that being so the Court could not, whore there 
had been no argument upon the point at the hearing, go into the 
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question again when tie'** hearing took place under section 409. 
To adopt the construction which I was invited on behalf of the 
petition to adopt with reference to section 409 wouldj it seems 
to me, be placing too narrow a construction upon the words of 
paragraph 2. Paragraph 2 sajs ‘ The Court shall also hoar any 
argument which the parties may desire to offer on the question 
whether, on the face of the application and of the evidence (if anyj 
taken by the Cotnt as herein provided, the applicant is or is not 
subject to any of the prohibitions specified in section 407 b It 
enables the parties to argue the question, if they so desire, and 
recpiires the Court, if any argnmoiit is offered, to consider the 
argument, but, as it seems to me, it does not preclude the Court if 
no argument is offered wdien the matter comes on for hearing 
under section 409 from considering wdiethor the applicant is sub- 
ject to any of tlie prohibitions specified in section 407, and if the 
Court is of opinion that lie is, from dismissing the applicati u. 
It does not follow, because, at the time when the Court acting 
under section 408 fixes a day for the lieaiiog of the application, it 
then sees no reason to refuse the application on any of the grounds 
stated, that at a later stage wlien cxereising the powers conferred 
by section 409 it is not open to the Court to eonslder whether the 
applicant is subject to any of tliU'Se proiiibitious. All that section 
408 means is that the Court at tliat stage of the proceedings must 
be of opinion that, on the iiiaterials then befor'o the Court, there is 
no reason to refuse tlio tipplioution on any of the grounds stated in 
section 407. It is also the duty of the Court when the hearing 
takes place at a later stage, iiiidor section 409 to oonsidor whether 
or not the applicant is suhjoot t') any of the prohibitions specified. 

It has also l)c‘eii rirgued that parngru-ph 0 of section 407 refers 
to a matter of juris'iiethru. arid not io the question whether or not 
a good cause of ac4;ion is disclose?! in th.e application. No doubt 
tlio conckidiiig words of tire paragraph ‘hsue in such Court ” lend 
some support to that the paragraph refers to the 

jurisdiction of the Court jind not to the cause of action diselos**!'! 
in the apfAicatioii. I do not think the point is altogether frocj 
from doubt, Imt it lias b*:M»u ca-rufully considered by the Allahabad 
High Cemrt in ' two cases, and I am prepared to follow these 
deeisiuiis. In the later case of Ktounudi Nidh v. Sumlar ]dat/i(l) 
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the decision is to the effect that paragraph C of this sf‘i:tic>a 
not refer solely to a question of jiirisclietioiij l)tit that tio.* appioxint 
must make out that he has a good siibsistiug prinh^ id 

action capable of enforcement. 

The third point relied upon on ‘behalf o! the ]vri,;tioiier is thot 
the plaint, on the face of it, discloses a right to ^iuk As iri Aiis f 
see no reason to differ from the conclusion at whicli thf' 3!imsil 
has arrived. ■ 

That being niy view with regard to the threr^ ptohiis raised cm 
behalf of the petitioner, I hold that it has not l?cen sitowa that ths‘ 
District Munsif failed to exercise a jurisdietievn vested iii hiai, by 
law or that he acted illegally or with material iri:i.‘gul<irity . 

I dismiss the petition with costs. 


APPELLATE CIVLlh, 

Before Mr, Jiisiice Benson and Mr, Jiuike Bkaski/mn Aytjmmnr, 
PANDIT PBABHU (Defenbakt No. I), Av^KtLxm^ 

JIJJE LOBO (Plaintiff), lEspoNDBxr;^' 

Transfer of Propertif Act-- IV of 1882, So. SJ—Onkr far fayrdt'^urr 

unthout noike to defendant hi foroticK^nre mii — Appi'h:atfo>‘i iu ^a•4 ard^r 
aside, 

A plaintiff in a foreclosure suit obtained a decriH* for foi'celusiire sunliT Hr'^'^rinn 
86 of tlie Transfer of Property Act, and, tlie time liiiUted Bir rerlempiirm l»r Uh* 
defendant having expired without being ext-oiided, tl»‘ plaiiiiiff nln ;iii.u’vb under 
section 87, but without notice io the defemiarit, an order dfd.aiTifig ihr 

defendant from redeecniog, and also for delivery of i>f ilit* imjrfgaMetl 

property. On the oont-entiou being raised, on appeal, tiiat' the order unll 
and void for want of notice to the tiei'eiidaut ; 

Held, that the view of the majonty of the CWiudUii JiM/iU-nf/wnaisuSrf/i v, 
Lingamurti FantHhif (I.L.B., 25 Mad,, 244), which relaf'ocl to |a’ecc.Hf.flirigs ii?fd,«‘r 
section 89 was applicable to proceedings under section S7, Jincl thaf Mick pro- 
ceedings are proceedings in execution of the decree passed undta* , ?i 8ti. In 
the present case, the appUcatjon had been raaile within oiia year of tfu^^ date of 


* Appeal against Appellate Order Ho. Ii7 of 1902, iiresented agiiinsi tlieoidc'r 
of J, W, .F, Dumergiie, District Judge of South Canara, iu ApitealSsiit. Ho. 301 a( 
1901, presented against the order of T. V. Aiiardan Hair, lUs'rin Afsiiisil'of 
.Mangalore, on Ri'-gular Miscellaneous FeUiion Hu. 1205 of 1901 (in Kognl.ir 8u0' 
Ko, 2S3 of 1901). 
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the d(3crecj aB.d, in consetj nonce, nnder seofcioii 248 of the Code of Civil Procedure, 
no noiu'ce was necessary to the defendant. 

Naraimmi Tlcddi r, Fifpmjytfj (I.L.E., 32 Mad., 133), proceeds upon the view that 
the defendant could apply for an extension of the time for redemption only if and 
when the iilaintifl; applies for an order absolute tinder the second paragraph, of 
section S7 — a view which has been dissented from by the Full Bench in Vedap%^ 
raiti v. Vallahhtt VfMija 25 Mad., 300). 


Pandu 

pEABllir 

r. 

lUJE Lobo 


Application to cancel an order passed tindor section 87 of tlie 
Transfer of ETopertj Act debarring the defendant in a foreclosure 
suit from redeeming the mortgaged property , and directing delivery 
of possession to the plaintiff in the suit. No notice of the appli- 
cation had been given to the defendant, the present petitioner. ■ The 
District Miinsif dismissed the ]_,»ctition. On appeal, the Distiict 
Judge said The plaintiff obtained a foreclosure decree nnder 
section 86 of the Transfer of Property Act against the defendants 
on the 16th March 1901. The decree allowed the defendants 
three months^ time to make payment and ordered that, in default 
of SEch payment, the defendants should be absolutely debarred of 
all right to redeem. On the 10th June 1901, the third defendant 
applied for further time. This application was rejected on the 6th 
July and, no payment having been made, the plaiiitijS applied for 
execution on the 9th idem. An order was passed on the 10th idem 
iriidcr the second clause of section 87 directing forcelosme and 
delivery of the property to the plaintiff. Delivery vras made on 
the 31st July, obstmetioiL offered by some of the defendants 
having been removed. The first defendant then applied on the 
1 1 th September for the cancel Inti on of the didivery made to the 
plaintiff and for restomt.iou of tlio proputy to himself. This 
application wms dismissed and tbe first defendant appeals. The 
ground taken in appeal istliat an order timier the second clause of 
section 87 or an ’ order abs^.date a-s it is called in the last clause 
sbotild not have been passeti witliont notice to the defendants and 
Narapmm RedM r. I.jliasbeeii quoted as authority for this 

position^'’ He dealt with thatease and also with the decisions in 
l^hf/adatk wKrkkjiffi'l), Ram am ml v. and VaTlahha V(tUj/a 

Rajah v. Vedaparifttlji) and oourduded as follows “ The result 
these deeisioiis, ill Illy opinion, is that when a mortgagor has, 
ly failingrto iiifilii! payineiit within the time limited by a decree 


(1) I.L.ib, 32 M.mI, 134. 
to) I.Ii.lb, 17 Mali., do. 


(2; j.LJb. 13 Mad., 207. 

.;,}0 Ll id Mali, 40air. 4g. 
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pANDtr under section 86 or tiiKier section 92, allowed the decree to become 
Pbabhtj fijial, he cannot be allowed to take advantage of the |iroviso to 

jiTjE Lobo. section 87 or section 93 and that lie is not entitled tti notice tor tlie 
purpose of enabling him to take such advantage. In the prt'bseiit 
case, the decree was less than a year old and notiee wa,s not re- 
quired on any other ground. Hence I think tliat the order |ni8seii 
under the second clause of section 87 and siibseciuenfc d«\livcry of 
the property to the plaintiif were not bad for want of riot'icm'' 
He confirmed the Mimsif's order and dismissed, the appt,!aL 
The petitioner {defendant) prefiuTcd this aivpcniL 
if. jVarm/aiiif Ran for appellant. 

K. P, Iladkam Rcn^ amid. Srmkvmi Bern for respomhait. 
Judgment. — T he respondent obtained a decree for fce‘icdosiire 
under section 86, Transfer of Ihoperty Act, and the time liiuitiH'! 
for redemption by the dcfeiidaut ha,viug expired wirlnnil being 
extended, the respondent applied under section 87 ihir an 
absolutely debarriog the defendant fro, in ri*der‘iui'iig and an 
order for delivery of possession of the |n‘ 0 |)erty tr) inm, I’he 
orders were accordingly made. It is eontcndod by t'hi'! appidlaut 
that the ordtms are null and void because no notice of tby appli- 
cation was given to the defendantj appellant and the easi,^ of 
Narayana Ee.ddi v. Piipayyail) is relied upon. ’That case, no donlit, 
supports the contention, but that decision proceeds upon tla:* view 
that the defendant could apply ica* an extension of the fur 
redemption onl}^ if and when the pluintilf applies for a.,ii i'lrdt'T 
absolute under the seeo.ud paragraph of section 87, a vii.'W wliicli 1ms 
been dissented from by the Full lieneii in Vcrk/nimifi t, Ta/MJaf 
Yaliya Rajuh{%), Following the decision of the majority of iiie Full 
Be,nch in the case ol MaUikarpisn'idii Sdii v. Lwya^mri/ Fadiidu'ilij 
which related to proceedings under sectio.ri 89 i:d‘ the Transfer ul’ 
Property Act. we hold tliat the same view is appiiealilo to 
proceedings under se(,dion 87 ami tliat smdi proeet.n'liugs are 
proceedings in execution of the decree) passed under seetion 86 
of that Act. Ill the present case the applii-ation was luaih"* within 
one year of the date of decree and therefo.re iiiidor section 
Civil Procedure Code, no notice was necessary to the 
debtor (defendant). 


(1) I.L.in, 22 M‘mU las. (;j) LLIL, afi Mad., :i00. 

(a) 23 m. 
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APPELLATE CIVIL. 

Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyangar. 

EAMASWAMY AYYAE and another (Defendants Nos. 1 and 5), 

Appellai^-ts, 


■ THIEUPATHI NAIIC (Peaintiff), Eespondent.h= 

Registration Act-UI 0 / 1877, a 17~-A„nt to Uase~DarM.ast explication 
-Sndorsemmt sancUomny appUcution.-Gon^mnnication to appUoant-Socn. 
ment not e^rcsse6.[to he for over fire years nor for rent o.ceediny Bs. 50 nor 
minum-^-Mcessity for registrafioii. ^ 

Application ws made to a- Devaathaaam for sonie waste land on darkhast 
Ue Manager of the Devasthanam sanctioned the grant by endorsement on the' 
Uarkhast apphoation, and this was commnnieatod to the applicant. The doou- 
moot did not m terms purport to bo for a period exceeding five years nor did 
the rent reserved by it exceed Es. 50 per annum : ' ’ 

Bold that it must bo taken to be an agreement to lease and, in consequence, 
subject to the provisions of the Eegistration Act as if it wore a lease But 
treating it as a lease, it did not require registration under section ir'of the’ 
Eegistration Act, It did not in terms purport to bo fora period exceeding 
hve years nor did the rent reserved by it exceed Es. 50 per annum.' It wal 

uZ 

Th.cri,e,ta t.r of i. 1. oop„„., 

the document not wliat incidents may be aiiiK..xcd by custom to a grant of the 
kind. Even Ihough one such incident may be that the grantee is enUtled to liold 
permanently, another would I,„ tbat ,l,e tenant may relinquish the holdh . at the 
end ol any iasii, and therefore before the cexpiration of live years. 

SoiT to recover possession of laud. Plaintiff claimed to have 
purchased the laud from one Balakrishna Kaidu, to whom it had 
been granted on darkhast. The District Munsif framed an issue 
as to whothor the darkhast was invalid for want of registration. 

, application is more fiilly set out iii the judgment 

of the MibordiUiifco Judg,.. ^ The application by Balakrishna ISTaido 
and the ordm- saiicfciouiiig it wore produend, the latter stating tliat 
■ 1C grant of the lamls on darkhast on the terms contained therein 
had bocm sanetioiicd. I’liis was endomed on the darkhast 
application. The District Munsif held that it came within the 


* (’ivil Misceltaeoas A,,,.eal X.,. j,.02, presented against the order of 

ilunsil oi Madura, in Original Suit, No. bm: of IliiiO. ' " " ' 


190S. 
April 32. 
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Eamaswamy definition of a lease as given in tlio Transfer of .Prt*]"jer!:y Ai't; 

ayyae ^ darkliast corresponded to a lease in perpetuity; and iliai 

Thirupathi it inadmissible in evidence for want of registration, diie 
in consequence, failed, and was dismissed. 

The Subordinate dndgi'^ on appeal said :~~ 

'VPiaiiitiif claims his title fiNmi one Jlalakrislina Xaitln. Tlie 
land in question was waste, belonging* to Aiiiiaksh: i t,:tvast"l:.iiiyr{!L 
Balakrishna Naidu had applied for the lami on liarkhrc^t. The 
District Mimsif dismissed the suit (mi the sole grcfiirid that tiun 
application Yvas unregistered. "Wlnit appears on thr' uiipli.'atLui 
is that on the darkhast of .Balakrishna, the villag-e au! hurl! ins 
submitted a report recommending tho pru{)osal The iDovasf Ininaiii 
Talisiklar forwarded tho applieaiion with his reci.miiai/ndatiori 
to the Devasthanam Alanogerwlio sanctioned the giant on certain 
terms. I do not consider the darkhast application iiurtl lia^c bi'Cii 
registered. I never saw such a paper registereti. The gn;t of the 
paper is that a direction was addressed, to tin* ’rnhsil'inr of tho 
Devasthanam Manager; it does not constitute grant from iiie 
temple authority to Balakrishna. Most likely tlie grant was onil 
followed by delivery and there is internal evid,enee citiiiained iu 
the paper in question that the premium was o,nly a sum of ihs. bO. 
Under section 54 of the Transfer of Property Act, a grant 
with land, the value of which is under a liMudrinl rupees, 
not be registered if followed by delivery. '’Pkiiiitil!' does al!r'*ge 
delivery in this case.’’ 

11(3 revemeA the decree aud rennaisded the case fnr disp^osah 

Against that order, defendants .Xos, 1 and 5 prcfi'ired this 
appeal. 

P. 8, Bimmami Af/f/ar for appellant. 

I£. W. Af/j/a for 3*espondent. 

J ODUMKNT.' 0 think that the endorstuiicui of the Mauugm 

oil the memorandum of darkhast, which eialorseiii(,‘nt was muu. 
mniuoated to the applicant, must be taken to be an a.g,rreii'iont 
to lease and therefore to be subject to tin? pruvisi-^.^iis oi' Iht* 
Iiegistration Act as if it were a lease. .‘But tris-iting as a ’hmso 
we do not think that it requires regi.strutimi uu*im’ sootloii !T of 
tlie Act. It does not in term.s purport to fa? IV^ra period exceeiling 
five years, nor dees tlic rent re.seived bv it exceed Ifs. oil fair aiinuim, 

It is therefore o.xempted from rogisfmiiou by tho iiotilic, aiitm 
of Baveriimcnt- published under Unit scetio.ii, 
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li is argued that by enstom a lease of this kind entitles the 
grantee to hold permanently. It may or may not he so, bnt the 
criterion for registration is what is' expressed on tho face of the 
docniuent. 

.If wo had tn go into the question of what incidents are annexed 
hy eustom to gi-ants of the .kind wc would have to boar in mind 
tlvat one of such incidents is that the tenant can relinquish the 
liolding at the end of any fasli and, theroforc, before the expiry 
of live years. 

’rile cippr'iil therefore fails and is dismissed with costs. 


APPELLATE CTYIL. 

Before Mr. JiU'licr Benmn and Mr. Justice Bhashymn Ayyangar. 

JAYAXTr SU.BBIA1] (Px,.m.vtifi.’), Api>Kii..4ifT, 

1 ). 

ALAiI.F.T.U 3IAXaAMilA (Defexdant), Eesi>oxdext.‘*= 

J.aw Hhfh'vg vn ■(•'inotr in rt-dprcf of eome to her 

iuindd lf[ml reprod". rif/ht roaidc in h'ushmd'a houae. 

I'lu^pr tIsp Ifiiiilii Law. Hip intilnh-naut'** uf a, wiiV by hov htLsband is a luatter 
»:»f urlshi;:^ iVosm ibe very exisieuee ei* tho tolntion, and (|nite 

iiu1.p|‘H’‘iuio!it of '! ho h\' tho Iiusbtmd of any proportYj ancestral or 

np»|U!ro«l. aiai bis dolris take precedence of her elann for iriainttrnaiiciL 

Wliero the fanrlly eonsi^j.^ nf only the hiisbainl and the wife, all debts tvhicli, 
would Ijj rat tho .hiodtuHil personally wdll jtece.ssariiy be binding on the widows in 
Tv;~}>eo! of all t'be assets which have crane to hta* hands as his legal representative. 

W'liero a di.^bbt; has l>oen inearred by fchu husband only as a surt^ty and. not for 
the besadlt of the famth*, it will be binding' on the assets in the ha, rids of the 
w'hiow jiLst as it will luud the wdiole t>i‘ the ra.iui!y projierty if it devolves upon a 
son ijy riglit of «orvivorshi|>. 

Wln':n'<M':inhuitlivide?(i Hindu family eoin^ists of tw'o or more males, related as 
father and sons, or otherwise, and one of tliem dies leaving* a widow, slio ha.s 
;i rig’ht of mainteaanee against the surviving co-parcenei* or co-pareeners quoad 
the share or intoresk of her deceased hnsbaiid in the joint family propcn.‘t.y 
which has come by survivorship into tho hands of the surv.iving co-parcener or 


* Civil liOscellaneous Appeal Xo. 101 of 11)01 presented against tho order of 
S. 'Ilussell, District Judge of .Bellary, dated 25th July 1901, :i,ri Civil Miscellaneous 

lh‘iii;ieii 'No. 77 ol‘ 1001, eonmn'.ted with Execution Ptftition No. 2f) of 1895 and 
M'iseidlaiieous Petition Ho, 26 of 1901, Origmal Suit No, 16 'of 1903, on the lile 
of Subordinate Judge’s Court of Bellary, 
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co-parceiierSj and tliongh sucli right does not in itself form a charge iipciii her 
liiisband^s share or interest in the joint faniilj property, yer, 'whciic?ver it, 
beoonies 2 iecessa,rj to enforce or preserve ?;n cl i right effeerualhg it rnnj be mnde 
a specific charge on a reasonable portion oi' such jcnnr family piv*|'ierf}\ surfs 
portion not exceeding her husband’s share or inierest iheroni. 

Such right may also, in certain cases, be enforced tigainsl: the rrarmferee of 
joint family property. Manilal v. Baiiara, (I.L.lh. 17 Ihaa., ehS), 

The deceased husband of defendant executed a proinissniy uorr a> :i gurt'ty, 
and after his death a doci'eo was obtained against the defeudam, Ins widtTW, 
tlie promissory note. The. decree-holder attached a lionsf,* wliirli Itrnl behnigvd 
to the deceased, and in whieli the wndow was residing, broriglu: It to sale and 
pmrehased it. On his eudoaToiiring to obtain poss4?ss'iun the widow ri'sisieii 
on the ground that she had a right of residetice in the Iiousi,; during her 
lifetime and could not, therefore, br‘ ejecued ; 

lieldj that the decree- holder wuis emiiled to be given posse.' sh ui vtf the houH»‘,* 
and that the widow had no right (tf residence rlicrein. 

Petition onder section 32S of the Code of Civil Procedure. 
Petitioner was plaintiff in Original Suit Xo. 16 of 1892 in which 
the present ooimtor-petitioner, wlio was tlic widow of one Nara- 
nappa, was defendant. That suit was based on a promissory 
note which had been made in plaintiff’s favour hy the defendaiil’a 
late husband, Narauappa, the counter-petitioner being sued as 
his widow and legal representative. Petitioner obtained a decree, 
in execution of which he attached, brought to sale and purchased 
a house of the deceased, in which the counter-petitioner ha'i been 
and was living. Petitioner attempted to obtain possession under 
seotion 318 of the Code of Civil Procedure, but was resisted, 
under section 834, by counter-petitioner, who claimed that she 
had a right to reside in the residential portion of the hoiist* during 
her life and could not be ejected. Further facts appear from the 
following order of the District Judge : — 

“Oedee. — The house of the deceased Narauappa lias been 
sold in execution to satisfy a dobt iaom’red liy him on a promis- 
sory note. The question at present to be settled i,s whether the 
widow of Narauappa can be ejected from the house. The prom- 
issory note was dated February 1892. Suit (Original Suit No. 
16 of 1892) was filed against the widow Alamclu Mangamma. 
The first issue in that suit was : — (I) Whether the promi.s8ory 
note sued on is genuine and was executed for consideration or 
not? From the judgment in the case, it appears that two 
brothers Govindappa and Venkappa owed the plaintiff Rs. 1 ,500 
and they further obtained a loan of Es. 1,000 (at the request of 
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the deceased Naranappa) from the plaintiff. Pox this Es. 2,500 
the deceased Naranappa executed the promissory note, subject of 
the suit. It is not apparent from the judgment what consideration 
ISTaranappa received for executing the promissory note. It has 
been mentioned now that Naranappa executed the promissory 
note to oblige his relations. In order to determine the question 
mentioned above it is necessary to settle the question whether the 
debt evidenced by the promissory note was binding on the family 
and therefore on the widow of the deceased Naranappa. The 
decree is against the property of the deceased ISTarauappa and 
binds the widow as the representative of her late husband. The 
family consisted of tlie husband and wife only. There is no 
finding in the case tliat the d.ebt was a family debt binding on 
the family. In fact, we might consider the finding on the first 
issue mentioned as tending to the conclusion that the debt was a 
personal debt binding on the deceased Naranappa only and his 
property. This would scarcely be sufficient to enable the Court 
now to hold that the widow had lost her right of residence. She 
would lose her riglit only if the debt was a family debt and the 
house was being sold to satisfy that debt. I cannot now conclude 
on the evidence that the debt was a family debt. Under these 
circumstances, I find that the rvidow has not lost her right of 
residence. She cannot therefore be ejected from the residential 
portion of the house. The other part of the house, I imdcrstaiid 
from the Amin’s report^ has been delivered to the purchaser. 
Rcmanadan v. Rangctmmalil) and Yeyikatauimal v. Andyap'jpa 
CheUii2) have been referred to in argument and the decision as 
regards law based entirely on these decisions.” 

Petitioner preferred this appeal. 

A, 11 Ambrose for appellant. 

'Di\ 8. Sivmninfidhan for respondent, 

BiiiiSiiYAM A'Waxgau, J.— The appellant is the decree-holder 
in Original Suit 'No. 16 of 1892, which he brought, on a promis- 
sory note made by the deceased Naranappa, against his widow 
and legal representative, the , respondent. In execution of that 
decree he attached and lieeame the purchaser of the house of the 
deceased Naranappa in which the widow, the respondent, had 
been and was living at the time of the purchase. When he 


(1) I.L.li, 12 MaU., 260. (2) I.UE., 0 Mad., ISO. 
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proceeded to obtain delirerj of the house under secdian 318 of the 
Oivii Procedure Code, he wn.s resisted uiicler section 334 by the 
respondeiit on the grountl that slu* ’had a. right of resitleneo 
during her lifetime and that she could not tliorefore lx? c'jeeted 
from the residential portion of the house. Tlif‘ "District Judge 
uplield her eouteutiou holdiiig tlnxt Ntiranappa^s uiitls-r 

the promissory 3ioto was ineniTcd by him only as a siirch' for 
certain debts owing by certain relations of liis to the apptitlhiiit, 
and that it was therofoie not inearrfHi for the benefit of tlix^ family 
consisting only of Naranapxpa and bis wife, thr? respondent. Wn 
are unable to follcw tlio reasoning of the District Judge. ' Tlao 
family consisted' only of the liusbauvl and wife and all debts whiidi 
woiibl bind the husband pmsoually art* noeess.a,ril}' binding upon 
the widow in rc‘spoct of all tin* assets whieli havt* come to Jier 
hands as his legal ri*presentatiyt?. Even if the faini.ly had Ihsui an 
undivkled family consisting ol' fatlnn' and sou, a d(‘bt ineiirrvd iy 
the father only as surety and not for the Ixmeiit of the iVuniiy, 
would bind the whole of the joint family property wliicjh may 
havi) devolved npon the son l)y right of survivorship {SHimtmuyi/a v. . 

and Tulrmmi Bind v. and it 

is difficult to sec on whai princlide the District fJiidge liolds tliiit 
the debt is not a family debt. ITnder the idindii Law the iritiiii-, 
teiiance of a wife by her husband is a matter of personal obligatiim 
arising from the very existence of the relation and quite iiidepembrnt 
,c)f the possession by ilio husband of any property ancestral or 
self-acquired (’Mayiie’s ^ Hindu Law and ' Usage/ Ctli evlitiom 
pm‘agraj)hs 451 and 455) and SamtriMI v.Ltmrtrikfl and SVJeA/r 
ffcmob{({S) and his debts take preeedence of her claim for luaititcii- 
ance (Mayne’s Hindu Law/ paragraph 464} . The District Judge 
relies in support of his decision upon the 'eases of Vruhaiammai v. 
Andfappa Oheiti{i) and liamanmlm v. Bangainitmi{k). He appears 
to have misapprehended the principle of those dt*cisi(ms. Wheu an 
imdividod Ilinda family consists of two or more malt'‘s relatid, as 
father and sons or otherwise and one of them dies leaving a, widtiw, 
she has a right of niaintenanee against the surviving eo-par«.feiier or 
eo-parceners, quoad the share or interest of her dccfeasoil ImsEaiid 


(1) im.B., 11 373. (2) LL.H., 23 Bom,, 454. 

(3) IX.B., 2 Bom., 573 at py, 597 and 598. 

(4) 6 Blati, 130, (5) I.L.S., 12 M(ul, 
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in fhe; joint family prpperty wMoh has conio by siirnYorship 
into thp hands oi' the surviving co-parcener or oo-pareeners and 
though such right docs not in itself form a charge upon her hus- 
band^s share or interest in the joint family property, yet when it 
becomes necessary to enforce or preserve such right effectually, it 
could 1)0 made a spod.fio charge on a reasonable portion of the 
joint family property such portion of course not exceeding her 
husbaiid’s share or interest therein {Rmnanobdan y. Ban(jainnial{V)). 
Such right may also, in certain cases, l)e enforced against the 
transferee of joint #amil)^ property {dde section 39 of the Transfer 
of Property Act). In Venhatammal v. Andi/appa CheMi(2)^ the son, 
after the death of the father, iiieurred eonsiclerablo debts and on 
mortgage bonds oxooutod by him suits were brought and the 
properties brought to sale in execution of decrees passed in such 
suip?'' It was not shown that the debts were incurred for 
l^ulposcs which could bind his mother who, on the death of her 
husband, had a right of maintenance against her sou quoad the 
■iihare of her husband in the joint family propcjrty wliicdi the son 
mortgaged for a d.cbt (jf his own ami which was brought to sale 
for realisation of such debt. It was held that the house must l)o 
sold subject to her right to (‘Oiitiniio to reside in the house which 
she had becui occupying til! then. In I^am/fnadan Bangmmmd(l)^ 
the qucstirni w-as considered by a Full Bench. In that ease the 
uudivid(?d family' consisted of a father, sons and grandsons and 
on the death of tlio father the sons or some of them contracted a 
ile!)t and in oxeciition of a decree passed against the sons and grand- 
sons for the recovery of such debt, the house in wbicli the widow 
of the father was living was sold. An issue w^as sent as to the 
natme of tho dol'd and it ^vas found that the debt vms incurred 
for the boneiit of the wdiolo family and no objection was taken to 
that 'finding. Thu J’udges were unanimous in liolding that the 
widow of the father had no right as against' the purchaser to 
reside in the house of her late Irashand’s family. Muttusami 
Ayyar^ J., observed as follows : — “ I am also of opinion that tlie 
purchase is' valid as against the respondeext. It is found that the 
judgment debt is a family debt and I take it that the debt 
though contracted only, by the male co-parceners, was contracted 
by them, not for their exclusive benefit, but for the 'benefit 


(1) 12 Ma<3., ,260. (2) IXX, 6 Maci, 130. 
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Ja/anti generally of the joint family eoiisistiiig of and 

SbBhuu mother. A sile for the payiiiejit of Inn* own would 

Ai,amllu interest in the house whatever it inigdit lie. and tluj 

Makgamma. 

decjree iu Original Suit No. 3 of 1*^82. Avas one wiiieli exeeutid 
the hypothecation of 1ST5* and Avliieh w’as passed against tlu} 
r(‘}3reseiitatives of the joint family. In these eireiiiriBtanccs flie 
■ respondent is not entitled to set aside the sale iiiiiess sht* shows that 
tlio debt which has led to it is not binding npon lie tlan 

distingmshes the ease of Tenhiimimal v. dndi/i'ippff Ckviti[i) on 
the ground that there was no finding in that ease tliat the dc-ht 
was a famOy debt, that is to say, a debt eoiit.raetc^<i f»»r tlie 
Joint benefit of the mother and her sons/' A cle1)t contracted In* 
the liusliaiid himself as in the present easels iiecs^ssarily liisdiiig 
upon her and on his death without male issue his ostafj/ fitn'olves 
vi|} 0 ]i her by right of inheritancfe, in tlio abseiiee of any uridivided 
kinsmen of his. It is a mistakt?, innler siie.h ciremTistMiices, ti| 
regard her as having a right of iBainteiiaiiee (wiiich iiieliidfcs riglit 
of residence) against her husband s estate. She takf‘S it ns heir 
and iiiiist administer it as such. It is only the residue Unit is ieft 
after discharging her ' husband’s. ' debts that will beloii,g tr* jior. 
During her husband’s lifetime elie Imd, no doiilft:, a Tight o^f 
maintenance against him, but that was onl}' a matter of. pm\^oiial 
obligation v>ii the part of the husband, quite iiidepeiidmit id the 
possession of any property and it did not form a charge tipou liis, 
property. Kenum, J., in the Full Jleai'h ease states tiuit if tlu:* 
debt in respect of which the sale took place was a deid dUf hi m.r 
tkmlmtd^ m doubt could be enterimHod that ^he hoi m meh r/ghi. 
The only doubt there could be, as it appears to me is ivhetlicr her 
right to reside in the house had not accrued at, the 

manager who succeeded her husband and whether such manager 
could have, by any act of Ms, voliiiitarily affected ' her right. 
However the finding is, that the debt iiieiiiTecl by the nmtiager 
•wm for the benefit of tho family/’ Tlio italics in the above 
quotation are mine. In the ease ot DukuMrmn Makmukkmm v. 
^Lalluhlmi MoUeJmndi^)^ the father left not only a widow but a son 
who sold the house. It was held that the sale would be subject 
to the right of the widow to continue to reside therein, it being 
found that there were no proper reasons for the aiienatioii' by 


(2) LIiJR., 7 Bom., 282* 


(1) LIi.B.,6Mad.,m 
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the son and that the purchaser bought the house admittedly with 
full knowledge that the widow was residing therein. In Bhikham 
Das V. Pura{l) the owner of the dwelling house, who mortgaged 
the same, died leaving him surviving his wife and mother. In a 
suit brought against both of them after the death of the mort- 
gagor to enforce the mortgage, it was held that it could be 
enforced by sale of the dwelling house. Apparently it was left an 
open question as to whether the widow (query mother) could be 
ousted by the auction purchaser. If the dwelling house devolved 
upon the mortgagor from his father, who left surviving him his 
widow, the mortgagor's mother, her right of residence could not 
be defeated by a sale made in satisfaction of a debt which was 
not incurred by the son for a purpose •which w^ould bind also his 
mother. In Manilal v. 'BaUara{2) the house was mortgaged by 
the husband in his lifetime and in exeeution of a decree enforcing 
such mortgage, it was sold and purchased by the defendant with 
knowledge that the mortgagor's widow was residing in the house 
at the time of the Oomt^s sale. lu a suit l)roug]it by the widow to 
establish her right to continue to reside during her lifetime in the 
house, her claim was negatived in the absence of any allegation 
that the mortgage effoeted by the plaintiff-'s husband was not for 
the family advantage or was in any way in fraud of her rights/^ 
It does not appear from the report of tho ease wliother there was 
any male member of the family other than the Imsband. If from 
the decision in that case it is to be implied that, in the view of 
the learned Judges who decided it, the widow would have a right 
to continue to reside in the house after it has hecii sold in satis- 
faction of a debt owing by her hiisl)aiid ; unless the debt was 
incuiTed for a purpose ■wliicli would bo beneficial to and binding 
upon his wife, I am tmablo to concur in that view. The appeal 
is therefore allowed and the order of the District J udge is modified 
by directing that the respondent ]?e ejected also from that portion 
of the house purchased by the appellant in which she has been 
residing. The order of the District Judge is affirmed in other 
respects. Each part)-" will bear bis or her own costs of this 
appeal. 

Bensok, J.— I, eoneiir. 
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APPELLATE CRIMINAL. 

Before Mr, Justice Bhashijani Aijijanfjar, 

DOEASAMY PILLAI (Accused), Petitionbh, 

tK 

EMPEROE (Complaixant), Eespondexp;^* 

Code — AXF of ISCO, 5 . Zk)Vi—Z7>^hig crluilaul force, to (h:it:r a puUtc 
servayd — J-wfr?/ !>[? 3 >oD' 6 'C! on 2 >r€}Hisc>i of 8tit>pcctal ^ktsoh at niijhi'-‘-Ai^.<ind! ott 
police. 

A police constable, at laicliiiglif, entered npem the premisi*,*; ol’ a 'persi'iii who 
was regarded hy tin? police as a suspicious chuj acter, and kiUH'ked ids door to 
ascertain if ho was there, wliereupon la* ojina* out and alaistal and tin'* 

constahle anti lifted a .stick as if lie wert^ alnnu to hit ilu' constahlt* with it. Ctn 
a complaint, being preferred under seetion doM of usisig criminal h-rcc 10 dettu’ :i 
public stu’vant iu the execution of his dut}? : 

Heldj that the offence had not been coininitted. The coiisbilde was nut 
engaged in the execution of Ivis duty as a public servant and was te^dirdcituy 
giiiU'-y of liouse trespass, and his action was calculated to cause* annoyance fa Iht.^ 
inniatos of the house, and was insulting to the uccu'sefl, who was justi ihal in 
causing the slight harm whicli he luid indicted on constable. Tin,? hitter 
could not bo regarded, under sech’on 99, a.s acting ns gooil fairh under coleiu* id 
his office as his action was not au%orii!:ctl by any' police circului* or ordttr, 

Chakoe of using criminal force to deter a public servant from 
discharging his duty, under section 35^1, Indian Penal Code. 
It appeared that tlie accused was registered in the boolcs of the* 
police as a person of suspicious cliaracter, and that the eompPaiiiaut, 
a police constable, was ordei’ed to cheek the presence of the aec?ased. 
In order to comply with this direction, the constable went at 
midnight, in uniform, with another constable, entered upon the 
premises of the accused and knocked at Ids door, to see if he was 
there. The accused thereupon came out, abused the constalile 
and pushed him, and .lifted a stick as if he were going to beat liiiii. 


* Criminal Eovision Petition No. 5S9 of 1002, presented iiinler sections 4;i5 
and 4S0 of the Code of Criminal Procedure, praying the High Court to rtivlse the 
judgment of K. Eastnm Biug, First-class Deputy l^l'agistrate of Clihiambarans, 
in Criminai Appeal No. 03 of 1902, eonhrming' tlie fimliiig and sentence of 
C. P. Doraswami Chottiar, Stationary Second-class Magistrate of Chidambaram, 
In Criminal Case Ho. 4 j 16 of 1902* 
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Tlie eonstalile’s turban fell to tiie ground. The Stationary Second- Dorasamt 
class Magistrate convicted the accused and sentenced him to 
throe months’ rigorous imprisonment. The eonvietion and sonieiioe 
were upheld, on appeal, by the Deputy First-class Magistrate, 

The accused filed this criminal revieion petition. 

T. Eangaeliariar for petitioner. 

The Public Prosecutor in support of the eonvietion. 

JuDG:nKNT. — It is clear that the eonvietion of the accused in 
this case under section 353, Indian Penal Code, is illegal, and 
cannot he iipiield. It is impossihle to regard the constable as 
engaged in the execution of his duty as a public servant when he 
entered upon the promises of the accused ahout midnight mth 
another constable and stood knocking at the door of the accused’s 
house to see if he was present. The fact that the accused is a |)er 80 E 
who is regarded by the police as a suspicious character (K.D.) 
and as one whoso movements ought to he watched does not 
authorize the complainant to enter upon his premises or knock at 
his door with a view to ascertaining whether he is present in liis 
house or not. The Police Circular Orders referred to by the 
Magistrate have not the force of law, but in justice to them I may 
observe tliat there is nothing whatever in any of them which 
warrants the course adopted by the complainant. It is perfectly 
lawful for officers of the police to watch the movements of suspected 
characters, and they are properly required to do so by Police’ 

Circular Orders. But they can do so only by lawful means and not 
by trespassing upon their premises or by having recourse to other 
unlawful means. It is found that the accused came out, abused 
and pushed the complainant and afterwards brought a stick from 
inside and lifted it up as if lie was going to beat him with it and 
that the complainant’s turban fell on the ground when he was 
pushed. Uuder these circumstances, the accused would no doubt 
be guilty of assault or of using criminal force unless his act could 
be regarded as done in the exercise of the right of private defence , 
of' property. The constable in entering upon the accused’s dwell- 
ing-house and knocking at liis door at midniglit vuth the intention 
of finding out whether the accused, who is regarded as a suspected 
character by the police^ was in his house^ ivas technically guilty of 
house trespass, under section 442 of the Indian Penal Code. The 
course adopted by the constable was certainly one which would 
cause annoyance to the inmates of the house and is also insulting 
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to tie accused, and under section 104 the acmisecl was justified in 
Toluntarily causing to the complainant the slight harm wl.vieli ne 
inflicted on him, and the constahle cannot l)e regaitled under 
section 99, Indian Penal Code, as acting in good faith [rfcir^ sootion 
52, Indian Penal Code) nncler colour of his office thongli his art may 
not be strictly justifiable by law. No Police (.urciilar (.h’der lU' any 
other order has been pointed out wdiicli, thong h not strictly justiii- 
able in la'W, he fide plead in support of the eoiirsc pursued 

by him of entering upon the premises of the accused at midnight 
and knocking at the door. I may also remark that tlie seiiteuco 
of three months’ rigorous imprisoinneiit whiili was passed iif'ioii 
the aecnsod is unduly severe uudor the eiroiiinstanees of the case 
even if he were guilty of any oifenee. I reverse the conviction 
and sentence and acquit rhe aecns(-d arnl direct that he he set at 
liberty, the bail boiid being eaneeiled . 


APPELL ATE CRIMINAL 

Before Mr, Justice Bkashimiii 

In the matter of KALAGAV.! BAFIAH (Aixv'skiA.^'- 

Criminal Procediifo Code — Act ro/ISOS, Ipi), 107, 215, -■SaHcHoa-"-' 

Hiotice to accused — Hejccence io IIi>jh povers^ 

Section 215 of tlio Code of Criminal ProccMinro is not apitHcjdde to a vaso in 
wMoh a cominitnient in tjuesiion has not been made •inider any one of the four 
sections therein specified, bat has been made inrh^r tin? direciioiiH of the 
Court under section 52i> (^1) IV. An order of a Soswiinis rlud^'o or District M'Hiris* 
trate passed under section 43C, directing' commitment, iitay bo , tjuaslieci by the 
High Court in the exercise of its revisioiial powers, though not nniler section 215* 
But an order passed by the High Court itself under section 52G cannot be so 
revised. 

Sanction accorded by Government under section 197 is tint null and T*>id i\w 
the reason that no notice was given to the jiecused to show euuse why ii: sliOiiM 
not be given. It is a matter left to the discrefiem of GtiViummenfc whi*tl«:T mich 
opportunity should be given to the person concorned before sanetioalng his 
prosecution. 


^ Criminal Hisoellaneous Petition Xo. 11 of 1903 submitting to the High 
Court for orders the order of commitnieict of accused la Sessions Case 
41 of 1902 on the file of the Sessions Court of Godiwarh 
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Tliei'e is a marked distinction between the classes of offences dealt with in 
section 105, clauses (t) and (c), and those dealt within section 197. A Court 
granting sanction undei' section 195 (6) and (c) does so in connection .with 
offences committed in or in relation to any proceeding in such Court, and the 
CoiD't therefore Acts in its judicial cai^acity in granting the sanction on legal 
eyidenco. But the Government, in according or withholding sanction, under 
section 197 (for the prosecution of a public servant in respect of an offence 
alleged to have been committed by him as such public servant), acts purely in its 
executive capacity and the sanction need not be based on legal evidence. 

The Criminal Procedure Code does not prescribe any particular form for the 
sanction required by section 197, as it does in the case of a sanction accorded 
under section 195. 

Reference to the High Court nnder section 215 of the Code of 
Criminal Proeoclure. The accused had been a member of the 
Municipal Council of Ellore and was charged with having com- 
mitted an offence under section 168^ Indian Penal Code. The 
accused had been committed to the Sessions Court for trial in 
pursuance of an order of the High Court. On the case being 
called on, objection was taken to the legality of the sanction, which 
had been accorded by (jovernment in the following order : — 
Sanction is accorded to the prosecution of [naming the accused] a 
member of the Municipal Council of Ellore on a charge of having 
committed an oifence under section 168, Indian Penal Code. The 
grounds of objection were (1) that no notice had been given to the 
accused before the sanction had been accorded ; and (2) that the 
order did not specify with sufficient clearness the offence with 
which he was charged. The Acting District Judge referred to 
Q'ueen^Emp^ess Y, 8heik Bearlil) and Qiieen-EmpreHS v. Scmamer{2) 
and, in submitting the case for orders, expressed the view that 
the employment of the word “ sanction by the legislature 
imported a judicial element into the act of the executive. On the 
second objection, he referred to the fact that in the order according 
sanction no intimation was given as to the nature of the offence 
under section 168, which the accused was charged with eommitting, 
nor as to the place where or the time when it had been committed | 
nor was there anything in the order to show whether the facts of 
the charge eventually preferred were before the Government when 
the sanction was accorded. 

Mr. John Adam for the accused. 
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In THE Oe-dee. — TLe Acting Sessions Judge of Godavari makes tliis 

'kalagayI J-efereiice nndor section 215 of the CriiiiiBal Procedure k'Odc lor 

I^apxah. quashing a commitment made to his Conrt/by the Siih-Divisional 
Magistrate of Elloro, under an order made hy tin-! liigh. Court 
under section 520^ clause (1) IT, Criiuinai lh’Of3ediirt"‘ l/odr'—tlit} 
points of law urged by him for qiiaslimg the lioing 

that the Local Government accorded the sanction^ under section 
1 97 j Criminal Procedure Code, for the proseeiitioa of the accused 
without giving him previous notice^ and tiiat tiie san^etiori accord, soi 
does not specify with sufficient clearness t,lie olibiita) f«,)r which ho 
is to be prosecuted. 

In my opinion section 215 of the Criminal Procedure Code 
under which this reference has been made, is inapplicable to tlio 
ease inasmuch as the commitment in ipaestion is not one made 
under any one of the four section sdherein specified, i)iit ismie riitidc 
under the direction of the High Court riieior seetiivii oBi; (|) I\h 
The ease was pending before the Bub-Divisioiirdi .?dagistr;:de nf 
El lore, who was trying the case (under chapter XXI, Criminal 
Procedure Code) on a charge w'hieh had l/een framed against tlie 
accused when the case w^as pending before the Jcdnfc Xlagistraii"* 4)f 
Eajahmiiiidry, before it wms transferred by tlie District ,5,Iagistrate 
to Ellore ; and on an application made by the accused to tlie 
High Court under section 520 of the Criiniiial .Piv’cedure Coib..^ 
for a transfer of the case^ the High Court transferred its trial 
to the Sessions Court of Rajahmimdry and directed the Suii- 
Divisional Magistrate to commit the accused for trial to that 
Court. 

It will be observed that, nndor seetions ddl] and 526 of the 
Criminal Procedure Code, a commitment may be .made w''ithi}iil a 
charge against the accused (vuie section 22G of the Cr,i,im,ual 
Procedure Code) and neither of these sections is specified in 
section 215. The order of a Sessions Judge or District Magistrate 
passed under section I3G directing eomrnitmoiit can 1)c ijrusJied hy 
the High Court in the exerc,i.so of its revisioiiai pownvo i'iit.tfigh lujt 
under section 215 ; hut an order passed. I'y the Iligiit ilsi.If 

under section 526 cannot be so reviseth The easiv which has bi'‘ei.i 
thus committed to the Sessions Judge for triab should be iiisposecl 
of by Mm according to law and it will of course be rom potent 
him to discharge the accused, if, in his opi.iiioig t,lic |Hh.iits id' law 
urged by him be well founded. 
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Eyen if it were competent to the High Court to quash the 
commitment under section 215 of the Criminal Procedure Code 
or under anj other power I see no sujfficient reason to do so, as in 
my opinion neither of the grounds urged by the Sessions Judge is 
well founded. , 

The sanction accorded by Groyernment under section 197 can- 
not he held to be null and void for the reason that no notice was 
given to the accused to show cause why such sanction should not 
be given. It is a matter left entirely to the discretion of Covern- 
inent whether such opportunity should be given to the person 
concerned before sanctioning his prosecution and the Criminal 
Court before which ho is prosecuted is not an appellate authority 
over Government in the matter of the sanction. There is a marked 
distinction between the classes of offences dealt with in section 195, 
clauses 1 (b) and (c), and those dealt with in section 197. A Court 
granting sanction under section 195, clauses (h) and (<?), docs so in 
connection with offences committed in or in relation to any pro- 
ceeding in such Court and the Court therefore acts in its judicial 
capacity in granting the sanction upon legal evidence. But the 
Government in according or withholding sanction under section 
197— for the prosecution of a public servant in respect of an offence 
alleged to have been committed by him as such public servant- 
acts purely in its executive capacity and the sanction need not be 
based upon legal evidence. The Government is certainly not 
acting in a judicial capacity nor exercising a judicial fiiiietion m 
authorising or sanctioning a proseoution under sections 196 and 
] 97 of the Criminal Procedure Code, and there is nothing in the 
signification of the wwd ^ sanction ^ to ‘ import ’ as the Sessions 
Judge supposes a judicial element into the act of the executive/^ 
and the ruling of the Pull Bench in Queen-Mnpress v. Sheilc 
Beari(l) referred to by the Sessions Judge has no application 
whatever to the present case. 

Not can it bo reasonably hold that the sanction accorded 
by Governmeiit to the prosecution of the accused for an offence 
under section 108 of the Indian Penal Code is not a sanction for 
prosecuting the a<?cnsed on the charge specified in the complaint. 
The offence with which he is charged in the complaint is that 
during the term of his office as Municipal Ooiinciltor he 'was a 


In the 

MATTER OF 
KaL AGAVA 

Bapiah. 


(1) 10 Mad,, 232. 



In the 

MATTER OF 

Kalagava 

BxVPIAH. 


58 THE INDIAH LAW EEPOETS. [?OL. XX?ii. 

partner in tlie year 1898 in all tlic contracts of Mr. Andrews, who 
had no capital of his own but was trading with the ftiiida supplied 
to him by the defendant (and) that the said Mr. Andrews bad taken 
up in July 1898 the eoutraet for the suj)p]y of graved and metal to 
the Eiloie Municipality,” The proceedings of the Gt)veriiinent of 
Madras sanctioning the prosecution of the accused for having as a 
member of the Municipal Goimeil of El lore, coiiiniitted an ollViiee 
punishable under section 1G8 of the Indian Penal Code, recite 
that a letter from the Collector, Godavari district,, dated Otii 
January 1902, submitting report in the matter of the pro|Hised 
removal, etc., of certain Councillors of the Elloro ,i[uiiicipality ” was 
read and thereupon an order is passed dcciiiiiiig to reiiKU'e fri’iiii 
office two of the Municipal Councillors named in the order, hut 
sanctioning^ the prosecution of the present ai,a;uso,d. It is iherefo,rc 
clear tliat the report of the Cvi lector .n^latc^d tt,» the p,rfiposi‘d 
removal of two of the Gouiieillors and i^o the }>roseeiitioii of tlic 
accused for having, while a Municipal Commissioner, had an 
interest in contracts with the hluiiicipal Council and that Goverii- 
nient after consideraliou of the facts set forth in the Gollectorhs 
report accorded its sanction for the prosecution of thcj accused and 
did not delegate its authority to the Collector, ‘as was done Igv tlic 
Board of Eevenue in the case of Queen*EiHpre>s<^ v. S(imtimr[l) in 
which it was held that no sanction for prosecution had in law l.)eeii 
given by the Board of Eevenue, inasmiieh as it simply authorised 
the Collector to prosecute the accused in that case o,ii such of flic 
charges set forth in the Deputy Collector’s report as he thinks 
likely to stand investigation by a Criminal Court/’ The Criminal 
Procedure Code does not prescribe any pariiciilar form for the 
sanction required by section 197, though in the ease of a saiietioii 
accorded under section 195, sah-scction (4) thereof preseribes that 
the sanction “ shall, as far as practicable, speeily the place in 
which and the occasion on which the offence was committoci” 

The complaint lodged against the accused in the present case 
is definite and specific and the complainant produeecl the above 
proceedings of the Government as according sanction for the 
proBecution instituted by him and it is simply a captious objection 
on the part of the accused — raised apparently for the fii^st time 
before the Sessions Court — to say that the sanction accorded by 


(X) 16 Mud., ms, 
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Government does not disclose tlie particular contracts in respect 
of wixicii his prosecution lias been sanctionecL The sanction of 
Government to prosecute him, as a Alunieipal Councillor of Ellore 
under section 168 of the Indian Penal Oode, can onlj be in respect 
of his alleged interest in some municipal contracts and it is not 
pretended or suggested that the sanction might relate to some 
contract or contracts other than that referred to in the complaint. 
If the letter of the Collector read in the proceedings of the 
Government and thus incorporated therewith had been produced 
before the Magistrate or were even now produced before the 
Sessions Court by the Public Prosecutor, there would be no room 
for such quibble and captious objection on the part of the accused. 

For the above reasons the commitment made to the Sessions 
Court will stand and the Sessions Judge will proceed to try and 
dispose of the case according to Jaw. 


APPELLATE CRIMINAL. 

Before Sir Arnold WJdte^ OhicJ Justice^ mid Mr. Justice 
Subrahmania Ayyar. 

In tub mattek or TAMMI EEDDI (ConPLAiNANr).*'' 

Crimmal Vtocediwe Gode — Act V of ISOS, s. 250 — Order for compenmt ion-. 

Tlie que.sfcion wlietlier ilie cllscretiion given hy Kcction 250 of the Code of 
Oriiniiial Procedure has been rightly exercised, must always dejiond upon the 
facts of the particular case. If the false change is of such a nature that a 
prosecution is necessary on grounds of public policy, it may wcdl be that a 
magistrate would exercise his discretion wrongly if, instead of sanctioning a 
prosecution, he awarded compensation. If the false chargo.is one which does not 
render it necessary on grounds of public policy that a piosooution should be 
sanctioned, a magistrate who makes an order for compensation cannot bo said to 
exercise his discretion wrongly. 

Orbee for oompeusatiou uader section 250 of the Code of 
Criminal Procedure. The case was referred to tie High Court 
for orders, under circumstances which are set out in the following 


* Case referred No. 157 of 1002 (Criminal Kevislon Case No, 556 of 1902) for 
tke orders of the High Court under section 438 of the Code of Criminal Procedure 
by Iiowis Moore, Sessions of Bellary Division, in his letter dated IXth 
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letter of reference The Deputy Magistrate has followed iEe 
view of the law expressed by the Calcutta High Court in ICum 
Karmakar v* Preo Nath (quoted I)}” him) and also in 

Parsi Sajra v. Bandlii BlKtmik{2), With all duo dobAreiieo to the 
Calcutta High Court I prefer to accept the iiiterpretatioii put on 
section 250 of the Criminal Procedure Code hj tlie hl’odras Jiigli 
Court in the case of AcUkkan v. Ala(ian(?j). It nppenrs to ine that 
it is impossible in the present ease to hold that tlie eoiriplaint was 
not vexatious. It is certainly vexatious to be a,ecuse(i of stealing 
one^s own property. It follows that the order of tlie e^uif- 
Magistrate was not illegal. The Calcutta High Court would, 
however, say that in passing such an order, the Alagistrati;' not 
exercise a proper discretion. On the other hand, the Aladnie 1.1 ig!i 
Court observed, in the ease above cpiotecl, as follows in coiriieefi^m 
with a false charge of theft: — * The sanction to prosecute for 
making a false charge is granted on grminds of public [folicv for 
an offence against public justice. The coinixuisalimi is granted 
partly in order to deter complainants from making V(*xof;:uu,s and 
frivolous complaints, and partly in order to compensate the a,t*ciiserl 
for the trouble and expense to which he has lieeii put hv' reastnt of 
the false complaint. We can see no ground in law or reason why 
compensation should not be granted in a ease in which the .itugis- 
trate also directs a prosecution for maldiig a false charge I 

Dr. S. Sivaminadhan for complainant. 

Judgment. — The question before us is not wliether a saiieiion 
to prosecute under section 211 of the Indian henal Code eaii. lie 
validly granted after an order for compensation under section 25 d 
of the Code of Criminal Procedure has been iiiado. 'Imt whetdier 
the second-class Magistrate exercised a. wu’ong discrritioii in imikiiig 
an order for compensation. The cjiiestion wlieihor tlie diserction 
given by section 250 has been rightly ex,ereiscd miisl: alw::r\'s 
depend upon the facts of the particular case. If the false charge 
is of such a nature that a proseeiition is iioecssary on gro!iJi>;is ad 
public poliej^ it may well be that a Al'agistrate woohl cxercisi* liis 
diserction wrongly if, instead of saiietioning a prr?securb'iii. lie 
awarded compensation. If the false charge is ont,^ wJiilh iImos 
not render it necessary, on grounds of pul)lit^ poli^j tiuit a prose- 


(1) IX.B., 20 Calc., 470. 


(2) I.L.B., 2SC£ik., 
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ciition should he saaotioiied, a Magistrate who mates au order for 
cojiipeiisatioii carmot he said to exercise his discretion wrongly. 

These aro the considerations to be borne in mind in mating an 
order under section 250 of the Code of Criminal Proeedui’e. We 
therefore set aside the order of the Deputy Magistrate and direct 
the appeal to be heard and disposed of in the light of the abo^e 
observations. 


xiPPELLATE CEIMINAL, 

Bejore Sir Arnold White ^ Chief Jmiice^ and Mr, Jmtice Moore, 

BANGARU ASARI, Appbxlaxt, 

• V, 

EMPEROR, Respondent.^* 

Criminal Proccduro Code — Act V of 1S98, 101>, 238 — Oluirge of kMywppmg and 

conviction for enticing married woman — No c<nnplamt hij husband — Legality. 

The provision in section 190 of the Code of Crioiinal Procedure that no court 
shall take cognizance of an oifenco under section 498 of the Indian Penal Code 
except upon a complaint made by the husband of the woman, means a complaint 
by the husband of am offence under section 498, not any complaint made by the 
husband. 

An accused was charged with kidnapping or abducting a ivoman under 
section 36(5, Indian Penal Code, but the Sessions Judge, holding that the 
prosecution had failed to prove either kidnapping or abduction, convicted the 
accused, on the evidence, of an offence under section 408. In doing so he 2 )urportcd 
to act under section 238 of the Code of Criminal Procedure. The oomjdainfc 
before the court had been made by the husband, but was only genera] in terms ; 

HeMi that the conviction was bad, 

3mprcs& v. Kallu, (I.L.li., 5 AIL, 233), followed and aj^proved. 

Chabge of kidnapping a woman under section 36o of the Indian 
Penal Code, The Sessions Judge held that the prosecution had 
failed to prove cither kidnapping or abduction, but, on the evi- 
dence, he convicted the accused of having enticed awa,y a married 
woman, under section 198. A complaint had been preferred by the 
woman’s liiishand, in general terms, in which he stated that Ms 
■wife had been, missed, thaJ he searched for and found her in the 
backyard of the accused who subsequently’' brought the girl out 

* Criminal Appeal No, 238 of 1903, prcsouf.ed against the sentence of 
K. Cl Manavedan Eajir, Jiidge of North Arcot Division, in Case No. 17 

of the Calendar for 1903. 


In the 

MATTER OF 

Tamm I 

liEpDJ. 


1903. 
July 27i 



60 


IliE INDIAN LAW REPORTS. 


[VOL. XXVil. 


In the letter of reference “ The Deputy Afagistrate has followd the 

MATTER or expressed hy the Calcutta High Court in JCiiia 

Tammi ^ ^ ^ 1 1 t * \ 1 I • 

Reddi, l£aT 7 ndkar t. Preo Kath Dxiii[l) quoted, by him) uiui also in 

Parsi Hajra y. BcmdJd DJumiik{2). With all due to I In* 

Calcutta High Court I prefer to accept the interpretation piit on 

section 250 of the Criminal Procedure Code by tlie lliuira^ Jligii 

Court in the ease of Adiklcaa v. AIaiian(S) . It appear to nie that 

it is impossible in the present case to hold that tlie e.nnplaiut was 

not vexations. It is certainly yexatious to be aemised. of ..HttfaJiiiy 

one^s own property. It follows that the order of t!ie 

Magistrate was not illegal. The Calcutta High (bourt woiilJ. 

however, say that in passing such an order, the Magistratr diil iint 

exercise a proper discretion. On the other hand, the iinflnis II igii 

Conrt observed, in the ease above epiotecl, as follows in cmnieci i.')n 

with a false charge of tlioft : — ^ The sanction to pr*»siM'Ute jur 

making a false charge is granted on gmuiids of jmblie poliev f.ir 

an offence against puldie justice. 1'he en]vi|'M.'nsa!inn is granted 

partly in order to deter complainants from making vexatinos rnni 

frivolous complaints, and partly in order to compensate the ;:iei;us«?d 

for the trouble and expense to wliieh he lias heiin ['ut ly naasHii nf 

the false complaint. We can see no groiurl in law or reasm why 

compensation should not lie granted in a ease in wlrhli the blugin- 

trate also directs a prosecution for making a false ehargtn* ** 

Dr. 8. Sioammadhan for complainant. 

Judgment. — The question before us is not whether a sane! ion 
to prosecute under section 211 of the Indian Penal CVisle can In:* 
validly granted after an order for eompensation umler section 
of the Code of Criminal Procedure has beeji made. Imt whet her 
the second-class Magistrate exercised a wrong cliscrcdion in makiiig 
an order for eoinpetisation. The question wlierher the disiu'etiou 
given by section 250 has been rightly exercised inusi ahva\s 
depend upon the facts of the parlieiilar ease. If tlio false elairge 
is of such a nature tliat a proKeciitioii is necessary on g'roonJs icf 
public policy it may well be tliat a Magistrate woiihl exi:*rei>D his 
discretion wrongly if, instead of saiietioning^ a iir'D.st-eur.imi.. lif) 

^ awarded compensation. If the false charge is one \v!rij;ii tit-cH 
not render it necessary,' on grounds of piiWiV polly tlmt a prose- 


(1) I.L.R., 20 Oak*., 470. 


(2) 2S Calc,, 25 1 » 
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ciition should be sanctioned, a Magistrate who mates an order for 
compensation cannot be said to exercise his discretion wrongly. 

These arc the considerations to be borne in mind in making an 
order under section 250 of the Code of Criminal Procedure. We 
therefore set aside the order of the Deputy Magistrate and direct 
the appeal to be heard and disposed of in the light of the above 
observations. 


APPELLATE ORIMINAL. 

Bejore Sir Arnold White y Chief Justice y and Mr. Justice Moore. 

BANG-AEU ASAEI, Appellant, 

• V. 

EMPEROE, Respondent."^ 

Criminal Procedure Code — F of 1898, 109, 238 — Clmrge of kidnapphig and 

convicfion for enticing married tcoman — No complaint by husband — Legality, 

The provision in section 199 of the Code of Criminal Procedure that no court 
sliall take cog'iiizance of an oifcncc under section 49S of the Indian Penal Code 
except upon a complaint made by the Iiusl.>and of tlie woman, means a complaint 
by the husband of an offence under section 498, not any complaint made by the 
husband. 

An accused was charged witli kidnapping' or abdiioting a woman under 
section o6C», Indian Penal Code, but the Sessions Judge, holding that the 
prosecution had failed to prove either kidnapping or abduction, convicted the 
accused, on the evidence, of an offence under section IDS. fu doing so he purported 
to act under section 238 of tbo Code of Criminal Procedure. The complaint 
before the court had been made Tiy the husband, but was only general in terms : 

Held, that the conviction was bad. 

Empj'css V. (I.L.E., o All., 233), followed and approved. 

Charg-e of kidiia-ppilig a woman imclcr section 360 of the Indian 
Penal Code. The Sessions Judge lield that the prosecution had 
failed to prove either kidnap ping or abduction, but, on the evi- 
dence, he convicted the accused of having enticed awa.y a married 
woman, under section ■iP8. A complaint had been preferred by the 
woman/s husband, in general terms, in which he stated that his 
wife had. been missed, thfit he searched for and i’oiind her in tlie 
backyard of the accused who subsequently brought the girl out 

* Criminal Appeal No, *238 of 1903, prc.-'cnf ed against the sentence of 
K. C. Manavcdaii Raja, Se.ssions Judge of Nurtli Arcot Division, in Case No, 17 
of the Calendar for 1903. 


In this 

MATTER OF 

Tamm I 
Eebdj. 


1903. 
July 27. 



THE INDIAN LAW EEPOETS. [V'OL* XXfii. 

Bangaru and looked kinisclf in his lionse. Tlie coiiiplaiiit eoiieliidrH'l hy 
■ stating tkat the woman had informed tlio eoiuplainaiii that tlio 

Emperor, accused had carried her into her house and gagged her iiiori.tJi and 
confined her in a room and tljreateno'i to stay her il shr* cried out. 
The accused was charged under section 366^ liicliaii i:\3iial leilej 
wdth the result that has already been stated. 

The acousod preferred this appeal. 

T. Venkafambha Ayififr and Naraymm for appeilaiit. 

The Public Froseeutor in support of the (?miv.ietion. 

JuDGWENT. — ^In this case the neeused was elnirged with mi 
offence under section 336 of the Indian Penal C/'ode. dim Sessions 
Judge hold that the proseeution had failed to prove either kiiliiap- 
ping or abduction hut on tiie evidence he eoiivicied the aeci,i<ed ai 
an oifence under sceti<ni 198. In so doing lie piirpcirted to aci 
under section 238 of the Code of Criminal rjveetliire, Sidosvction 
(3) of this soction provides that iiotiiiiig in the seetinn slml! lie 
deemed to authorise a conviction of any offeiiCi'* reiV’ri'(‘d to in 
section 199 when no complaint has bc*on inaile as itapiired by that 
section. Section 199 says no court shall take eogoizaneo of aii 
offence under section 49S of the Indian Penal Cl!ode excf'pt upon, 
a complaint made by the husband of the woinaiu We think this 
means a complaint made by the husband of an offenet? under 
section 498, not an// eoinplaint made by tlie liiisbaiiiL 

This is the view adopted bj'* the Allaha.bad Iligli Court in 
Empress v. T£alh{{l). The Calcutta liigli Court lias taken a 
different view— see Jafra Sbekh v. Iicazai> S7/e/rii(2). We agriu) 
with the reasoning, and wdth the conclusion of the Allahabad High 
Court. The conviction is bad and must be set aside on the, groiiiul 
that, tbei'e being no complaint by the husband of an ollence under 
section 498, the Court had no Jurisdiction to convict. 

The prisoner must bo set at liberty. 


(1) LL.E., 5 All, 2SZ. 


( 2 ) 20 Calc., #83. 
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APPELLATE CIVIL. 

Before Mr, Justice BoJdam and Mr, Justice Bhasliynm Ayyangar. 

BAJA SIMHABEI APPA BOW (Defendant), Petitionee 
IN ALL Cases, 

V, 

EAMAOHANDEUBU (Plaintiff), Eespondent m Civil Revision 
Petition INio. 403 of 1901.'^' 

Civil Procedure Code — Jcf XIF 0/ 1882, s. 13 — Res jndicntn , — Previous siiit in 
Mnnsifs Court in ordinary Jurisdiction — Suhsequent suit on Small Cause 
Court Side, 

A decision in a previous suit iu a District; Munsif’s Court in the exercise of its 
ordinary jurisdiction may operate as res judicata in a subsequent suit between the 
same parties on the small cause side of the Court. 

Suit, in. a Court of Small Causes for Es. 12-6-0, being the amount 
paid by plaintiff under a distraint levied by defendant. Tbe suit 
(with, a number of others of a similar natime) had been filed l)y a 
ryot of Yentrapragada village against the minor Zamindar for the 
refund of money "which had been collected from him by distraint 
by defendant for fasli 1308. Defe.ndant pleaded that a proper 
pattah bad been duly tendered to plaintiff and that the rate of 
Es. 6 per acre had lieen in force for many years, and tha.t that 
rate had been already recognized the Appellate Court in a 
previous suit on the summary side of the Court of the District 
Munsif of Griidivada and that plaintiff’s claim w^as barred liy 
m judicata. Judgments of the High Court were filed in which 
the rate at which rent could be claimed had been decided, and 
in which it had been held that a previous adjudication as to the 
rate of rent was operative as res judieaia between the parties. 
These judgments were in suits which had been filed in the 
District Munsif ’s Court at Giudivada in the exercise of its ordinary 
juiisdiction ill respect of rent due for fasli J305. The Munsif 
pointed out that the High Court’s judgment itself laid down that 


Civil Revision Petition Ro. 403 a,ncl other connected petitions of 1901 
presented under section 25 of Act of IX of 3887 prnying the High Court to revise 
the judgments and decrees of V. L. Xarasimham, District jViunsif of Teiiaii, in 
Small Cause Saits Nos. 241 to 243, 245 to 247, 249, 218, 251 to 2G2 and 266 to 270 
p! 1901 respectively. 


3902. 

Aognst 15, 
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■EajaSimiia- the previous adjudication was hindhig on the parties in aiij siilise- 
quent litigation in the same Court. Thaty ho said, was rnd. tha 
ease here. The present suit eoiild not lie. tried l)v the ^\friiis]f[s 
Court in the exercise of its ordinaiy jiirisdiidion. Jle foiuati that 
the pattahs which had hccii tendered were improper^ aiiiJ 
plaintiff a decree for the amount eJaimed. 

Defendant preferred this civil revision petition. 

S. i?. Rmnmubba Ayyar and JC. Ad Jj/ycfr for petitioner. 

P. N. Swas2iwni Aijyar and 0. Frnhaht^^itlhfrrahrmh for ro 
spondents. 

Judgment.— The decision of the Court of Apperil in (..Original 
Suit No. 1 of 1897 on the file of the District llunsif of {iSrlivasia 
that the rate of rent for the class of lands now in qia^stion is itS. 
per acre is clearl}' /v;s judical a in favour of the iandlortL the 
defendant ill this suit, and the fact that iw virtue of seetioii riSd, 
Civil Procedure Code, no seeoud appeal lay to th*'- High Co'U’t hi 
that case, does not make such decision inopiu-atha;* as tck 
in the. present suit [Ahmed v. M(uiin{l)), 'fhe i*oiitiuitio!i that, as 
the former suit wars a regular suit and the presmit mily a siinill 
cause suit, the decision in such former suit cannot openiti;’ as rit 
judicata in the present suit, lieeaiise the District Alnrisif of CaUiliviHia 
cannot take cognizance on his regular side of this suit wiiicli is a 
small cause suit, is manifestly untenaMe. ITiiiler the Small Oausr* 
Courts Act a suit cognizable by a Small Cause Courtis not to be 
instituted and tried by a.ii ordinary Civil (bnirt if, and so b;mg as. 
within the local limits of its jurisdiction a Siriall (hirsi* Coivrt: is 
established competent to take cognizance of such small eanse suit. 
But that circumstance does not, within the moaning of section V4 
of the Code of Civil Procedure, make the ordinary Civil Court, \ i,;., 
in this ease the Court of the District Munsif of Cudivada on ids 
regular side a Court which is not a Court of jurisdietiou eoinpotcnt 
to try the present suit. The decrees of the lower Court are tiien-foo? 
reversed and the suits dismissed with costs thronghout. 

There is no ground for revision and the revision petitions .-in' 
dismissed with costs. 


(I) I.ri.U., 24 Mad., 444. 
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APPELLATE CIVIL. 

Befo'/e Mr, Justice Subrahmania Ayyar and Mr, Justice Dames, 

TEDAOHALA GBAMANI and othbbs (Dependants), 
Appellants, 

V, 

BOOMIAFPA MUDALIAE (Flaintipp), Eespondent.^' 

Itenh Uecovery Act {Madras) — VIII of 1865, .'f. 72 — Decision of Revenue Court on 
terms of pattali — Oontirmatlon on appeal to District Court — Subsequent s^iit for 
rent — Ees judicata. 

The deoision of a B-eyeniie Court in a suit broug'ht to settle the terms of the 
pattah for a certain fasli, that decision being* confirmed on appeal by a District 
Court, is final and binding in all Courts in respect of rent recoverable for that 
fasli. 

ValUammalachie v. Sree Gularn Gouse Sahib, (Appeal STo. 118 of 1000 (nure- 
ported)), followed, 

Suit for Rs. being the value of melwaram due to 

plaintiff, a Zemindar, under wbom defendants 1 and 4 were mirasi 
tonaiits for the lands in their holding. It was alleged that a 
pattah was tendered by plaintiff for the fasli 1309 to defendants 
1 and 4, on whose failure to accept it a suit was filed before the Sub- 
Oollector; that after the decision in that suit the defendants 
executed a muchilika, that they had not paid the melwaram of the 
wet lands due to plaintiff, but had taken the produce. The other 
defendants wore impleailed as brothers or sons of first and fourth 
defendants. The District Munsif raised the following issues (with 
others) 

Is the judgment of the Ee venue Court enforcing acceptance 
of pattah binding on the defendants ? — 6fch Is the pattah tendered 
a proper one ? ’’ On the former he said that no authority had 
been cited for the contention that the Revenue Court’s decision 
debarred the defendants from pleading in this Court that the 
pattah was not one which they were bound to accept, and he 
regarded the cases as deciding the opposite. 


* Appeal against order No. 155 of 1902 proseutod against tlio order of A. C. Tate, 
District Judge of Chinglexjufc in Appeal Suit No. 3JiO of 1902, presented against 
tlie decree of E. J. S. White, District Mnnsif of Ohingleput, in Original Suit No. 
59S of 1900. 


1908. 
March 19. 
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Vbdaohala He held that the pattah tendered to defendants was not a 
Gkamani pjoper one, and dismissed the snit. The District Judjye, on appeal, 
Boomuppa reversed that order. He said : ' “ The question of the liaVc'litr of 
Mudaliae. defendants 1 and 4 to accept the pattnii for fasH .1 •'id), the 
terras of which are now sought to he enforced has Iteen admittcillj 
settled by the Sub-Collector in a suit under Act VIII of ISCtd, and 
that decision Has been also confirmed by thi.s Cor.rt on appeal. 
That rendered the matter rus Jiidk'<if'/. subjr’et of course to the 
re.sult of any second appeal to the High Court ; aisd it was not 
open to the District Munsif to again cotisider the propriety of t!ic 
terms of the pattah for fasli 1309.” 

He allowed the appeal and remanded the case fur disp‘:'S.'il 

Defendants jmeferred this appeal. 

S. Gopakwfim)/ Ani/nntjar for app ‘Hants. 

T. V. Seshagiri Affijar for respondeat. 

Judgment. — The decision of the novenuo Cotirt w.as in a suit 
brought to settle the terms of the pattah for fasli 1309 and that 
decision being confirmetl on appeal, by the District Court, became 
final and binding on all Courts for the rent roeovernljle for that 
particular year as decided in that suit. Section 72 of the Bent 
Eecovery Act necessarily involves this conclusion and prevenf.s the 
re-opening of any question as to the rent thus settlcil fu be due.' 
This view has been maintained in scver.al unreported easc.s— ride 
TaUiammakwhie v. 8m Gnhiu Goune Sahi/i{l) recently decided. 
The decision in the ease of Rangftyya Appu. llau v. Itnlmmv^2) is 
not in coniliot with it-, inasmuch as the question of the propriety 
of the terms of the pattah was not there the subject matter of tJ, 
suit in a Eevnnue Court brought to settle its terms, but arose 
incidentally in a suit brought to set aside a distnunt. The order 
of remand was therefore right .and the appeal is dismissed with <>o.sts. 


(1) Appeal IIS of 1900 (unreporred). 


(2) T.L.U., 2U Mini,, 392. 
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APPELLATE OiyiL—PULL BENCIL 

Before Mr, Justice Benson, Mr, Justice Bliashymn Ayyangar 
and Mr, Justice Bussell 

CHIDAMBAEA PATTEE (Third Djfehdj^ht), Appellant, ' 

«?. 

EAMASAMY PATTEE and others (Plaintiff, 

First and Second Defendants, L. E. of Second Defendam), 
Eespondentsak 

ZiMitation Act — XV of 1877, sched. II, art. 11 — Suit to estahlish right to or 
■present possession of property — Attachment of debt not secured by negoiiabh 
instrument — Claim by third party — Application of art, 11 to order disallowing 
claim — Civil Procedure Code — Act XIV of 1SS2, ss, 278-281 — ‘‘Possession^* 
not restricted to mere tangible or physical possession. 

When a debfc which is not secured by a negotiable instrument is attached 
imdor section 268 of the Code of Civil Procedure a claim may be preferred by a 
third party and may be investi.i/ated under section 27S* 

An order passed on such a claim, disalloAving it, is subject to the operation of 
section 283 of tlie Code of Civil Prcccdure and arti(^lc 11 of the second schedule 
to the Limitation Act. 

The words ‘‘possessed” (in section 279) and “possession” (in sections 280 
and 2S1 of the Code of Civil Procedure) arc not used in a restricted sense as 
relating to a mere tangible or physical possession. They include construative 
possession, or possession in hnr, of debts and other intangible property. 

Basavayya v. Syed Abbas Saheh, (I.L.ll., 24 Alad., 20), dissented from. 

Shit for a declaration that a sum of Es. 1,600 deposited by 
second defendant in the kmi of Kaimampra Nair had been 
assigned by second defendant to plaintiff, for proper consideration, 
that the assignment was valid, and that the money could not be 
attached and sold in execution of the decree in Original Suit No. 377 
of 1899, and that the attachment and sale were null and void. 
Second defendant had assigned his right to the money to plaintiff 
in July 1900. First defendant obtained a decree against second 
defendant in Original Suit No. 377 of 1899, and attached the money. 
Plaintiff put in a claim, petition, wMeh w^as rejected in November 
1900. Ill January 1901, the right to the money was sold and 
purchased by thii'd defendant at a court sale for Es. 260. Plaintiff 


* Appeal against order No, 170 of 1902, presented against the order of 
T* Venkataramaiya. Subordinate Judge of Palgliat, dated 26th October 1902, fa 
Appeal Suit No. 482 of 1902, preferred against the decree of M. G* Krishna Kao, 
District Hunsif of Alatur, in Original Suit No, 666 of 1901. 


1903. 
April 23. 
October 16. 


6 
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Chibambara I'eliefs already referred to. First defeiidaiit pleacloci 

' .Patter tlio suit was barred by liinitatioii a.s it had not lieen broupdit 

Eamasamy within a j^ear from the date of the rejection oi plnintilFs daini 
Patter. imi^ugned the assigimioiit to plaintiff by second 

* defendant, and contended that the attaebmcnt and sale in exec-iitioii 

of the decree in Original Suit No. 377 of 1809 weiv legal and %*alid, 
and that plaintiff was not entitled to any relii;‘f. St'eoiici clr^ibndtiiit 
\TM e.x 2Mrte, Third defendant supported first defeiidaiit. l.Tie 
first issue raised the question of limitation. The District 31'unsif 
held that the suit rvas barrciL He said: The elaiiii was r»,:‘jecteil 
on 29th of November 1900 ; tlie sale took ])Iaee on 30ili rFannaiy 
1901; the present suit was filed on 12th Doeemlior IliOL The 
question is whether article 11 of the second scliednle of tlie lliiui- 
tation Act is applicable. The claim i\‘as put in under section 278 of 
the Code of Civil Procedure, and the order was passed umbu soctioil 
280. ITeiieo tho'articde is applicable.'' He « I is missed tin* suit. 

The Acting Subordinate diidge reversed that orih^r on appeal, 
holding that section 278 must rrdate to specilie inniio\"eablo or 
moveable property, and'Tlnvt it would not 'T'ply to a debt attsudied 
under section 268. Ho lield, in eonsef|uenee, that the snit was 
not governed ])y, article 11 and remanfied it for trial on the merits. 

The thmi defendant preferred this appeal. 

Thecase first came before P>eiis<'m and ilhaslivam Ayyaiigrir, J J. 

P. P. Stmdani Ayjiar for appellant. 

7C E, Siihrahmaniu Sa^-frl for respondeni. 

The Court made the following 

. OpvBEPv of Refeuexuk to a Bkxcii.— B efori* dis)'"ft>ni',^ 

of this .appeal we ivish to refer the followirip^ i|UOstinE for the 
opinion of the Full Benoh, viv., 

Whether when a debt not seeurecl by a negotiafde' instrniiient 
is attached imdcr section 208, Civil Proeediirfi Code, a claim can he 
preferred by a third party, and investigated •under section 278, 

, Civil Procedure Code, and, if so, whether an oidi.T disallowiiig tli<‘ 
claim is subje^d. to the operation of seedion 2S3, Civil lh*cc?ecirirf* 
Code, and article 11 of Schedule 2, Limitation Act. 

The, question must I'lo taken to ba,vo been decided in the 
. negative in the ease of Bamrmjya v. Sjjed Ahhm SV/zf/ql ), but 
are doubtful as to the correctness of that deei,sioii and the question 


(1) 24 Bfaa., 20. 
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is of such wide importance that we .think it desirable that it should Ch;dambaba 
be settled by a PuU 'Benoh. Pambb 

^ EAMAvS.^lMy 

The case came on for hearing in due course before the Full 
Bench constituted as above. 

C7. K Anantahruhna Ayijar (for P. P. Simdara Ayyar) for. 
appellant. — The suit is barred by limitation. Section 278 speaks of 
any property ’’ attached in execution. Section 266 makes it clear 
that a debt is property.^’ A reference to sections 268 and 301 
shows how a debt is to be attached and how possession thereof is 
to be given to the purchaser. Sections 278 to 283 are wide enough 
to cover debts. The Privy Council has decided that the Code is 
exhaustive {Gopal Chunder Bose v. Kartick Ohimder Beyil)). If sec- 
tions 280 to 283 do not cover cases of debts, anomalies would follow. 

The word possession is used in these sections in its legal, techni- 
cal sense. A creditor is in law seized of, or is in possession of, his 
debt. A mortgagor is in possession of his equity of redemption, 
though physical possession of the property may be with the 
nsufnietnary mortgagee. Reference may be made to other sections 
of the Code where the woi’d “ possession^’ is used, but it is submitted 
that section 355 is oonoliisive of the matter. It vsays that a receiver 
shall possess himself of all such property” inoluding ‘‘debts.” 

Section 240 of Act VIII of 1859 was differently worded. 

2\ IL BamMdicmdra Ayym^ anAK, B. Snbmhmama Sastri ioiAh^ 
respondent. — The suit is not barred by limitation. Article 1 1 of the 
Limitaiioii Act does not apply, for sections 280 to 283 do not apply 
to cases where debts am attached. It is only if sections 280 to 283, 

Civil Procedure Code, apply to the attachment of debts not seeui^ed 
by any negotiable instrument, that article 11 of the Limitation Act 
would apply. Sections 280’ to 283 speak of possession, and so they 
apply oiilf to cases of property of which there could be possession; 
that is, those sections apply only to cases of specific moveable 
or immoveable property. The word “possession” is used in these 
sections in its popular sense of “ physical possession.” [Bhashyam 
Ayyaxgak, J.— Should it not be taken that the word is used in 
its legal sense? Whenever the Legislature means “physical” 
possession, it expressly says so— see for example article 10 of the 
Second Schedule of the Limitation Act.] We rely on Mussmnut 


(1) im.R., 29 Calc., 
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Chidambara JRamlmHij S^ooe?’ v. JSjtmessu)' Per(iJi(?d(l), Basai-ayya r. Sypti Ahhas 
Patter Sakelj(2), JE'artM Amthahhai Ahhe.mnj Mpfv.ip,). 

IUmasamy J)assee V. Radka Kt'isio l)ass( 4 ), mid Rira/iiui Jfulrek v, Pphn/ctihi 
R-akshii{?>). The dofinitiou of tho word p<:issG?sion in iho ‘ Connin' 
Diotionarj ' also supports our eonteniion. [luKi^iivam Avysui- 
gar, J., referred to the dcfiiiition of the u’onl pi-iNsnssion, given 
in Anderson’s ‘Law DiotionarVj’ Webster's ‘ iJictionurv ’ aini 
Stroud’s ‘Judicial Dictioiiaiy,’ aud suggested that " |)o.sso#sion ” 
meant such possession as the natiu'c of the thing jiennitted.] 
We submit that section 301, Civil Procedure Code, sliuws iiiatiho 
Legislature was aware that a “ dobt not seeiired by a loyotialilu 
instrument ” was not capable of “ possession ” as ordinarilv imibH-- 
stood, and so a specific mode of delivery of .such a dclt is jioiiited 
out for the purpose of execution. If sections 278 to 283. Civil 
Procedure Code, arc made applicable to all ilcbis find oilier 
intangible things, it is submitted tiiat the coriseijuenei’s would, bo 
serious. ^Vo submit that Bammijya v. Syed Ah\m *S'"/u4('-'? is 
rightly decided. 

The appellant was not called upon to repl}'. 

The Court expressed the following 

Opinion. — Our answer to the questions put to us is in the 
affirmative. In our opinion sections 2T8 to 281 of llio Civil 
Procedure Code are not restricted to properties umlcu- .nttaehmont 
which are capable of tangible or physical possession. 

The term. “ possession ” is, no doubt, one which i.? irsed iu 
widely different senses in dealing ^itii diilVu-eut ‘subjects, and 
refers sometimes to tangible or physical po.sscssioa and .sotattimes 
to constructive possession, or possession in law. In W«-l'..st,,.r’s 
■ ‘ Lietionaiy ’ the legal meaning of “ possc-ssion ” includes ••ihi* 

having or holding of property in one’s power or command.” .See 
also Anderson’s ‘ Dictionary of Law,’ page TdO. 

In our opinion it would be unreasonable to rc.sfriet the 
meaning of the word “possessed” in .section 279 , .'md o< the 
word “possession” in sections 280 and 281 to merely t.-tugild,, or 
physical possession. Such rostricted moaning wcuiid, wc think, 
unduly narrow the operation of seotiou 278 whicli relates to 


(1) 23 W.E., 36. 

(.?) I.L.K., 4 Bom., 323. 
(5) I.L;.R., 30 Calo., 710. 


(cb r.L.l;., 31 20. 

(4) I.Uli,. 2li Cuk.'., .‘ii;}. 
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claims preferred to and objections made to tlie 

^^any property attached.^”^ Section 266 specifies a 

species of property wliicli is liable to attachment, and section 268 

prescribes the mode in which a debt is to be attaclisd* Section 

801, which Tests a debt sold in execution in the refers 

to such transfer of the debt as delivery of the debt reason 

can be suggested for excluding from the beneficent operation 

of the claim sections of the Code debts and othe^ species of 

intangible property. We may also refer to section 

Code in which the word possess’’ is clearly used as 

not only to tangible property but also to debts and othei’ t^tangibie 

property. 

We are therefore of opinion that the words ‘‘possess” and 
possession ” in the claim sections of the Code inoludo construc- 
tive possession, or possession in law, of debts and other intangible 
jnopert}’*, and that the decision to the contrary efieofc 
V. S'^ed Abbess Saheb[l) is erronoous. 


APPELLATE CIVIL. 


Before Sir Arnold White, Chief Judice, and Mr, Mice 
Siihrahnaniii Apyar, 

McDOW'ELL AXD Company Limited (Elaintifiis), /irraLAKTS, 
EAGAVA CJ-IILFTY axd otheijs (Defendants), 

Biitnip Act--II of iSVi), .«?. 20, ,srlwcl I, art. W {h)—Bocurit ij {of of 

didies as cashier — Du.fij payable — Hindu Law — Fat/wAs linUHbJ 'eespecl 0 / 
acls co:'isiiiHri}i!j criminal iffence — Liabilihj of sons. 

In 1895, .firt'.t doi'ondnnt (tor liiiosolf and on behalf of nig c;{-)Ti»A 
iiinrtfAige m fa voiir rtf llagava Gfieity, who, in 1800, as^ignrd it. <11 

and Oorapfinr. Tii ISOO, firsi tloforituint (for hioiself and on his sons), 

ilc:-.owcll aiul Company, mid the prosont plaintiffs cnfcnmHiito siKdJsm’ agree- 
ment whereby the former mortgage was transferred by McDowell Company 


(1.) 24Mad., 20* 

Original Biiit ilppeal Ke. 27 of 1002, presenled against the judgment of 

llr* JtiBtiec Bodclanij dated the 21st day of .April 1902, in Original BuD* No. IBI. 
Of iDOi. 


CniDAMBARA 

Patter 

V, 

Bam AS AMY 
Patter. 


1903. 

February 20. 
AlJireh r>, 12. 
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McDowell plaintiffs, a company with limited liability and the instrniiieiit also related 

& Co. to the accountability of the first defendant, who was their cashier, to the plaintiffs, 
EiG'AVA constituted a mortgage executed as security for tho due fultiiment of his 

Chetty. duties as cashier, and for the repayment of any sum that first defendant might 
be found liable for, as cashier, to an extent not exceeding Us, 6 , 000 . At the 
date of suit, first defendant 'was liable to plaintiffs in a sniri of over Jls. 8,000, 
w^ich plaintiffs now claimed. 

Held, that section 26 of the Stamp Act of 1899 had no application to this case, 
the transfer of the mortgage being liable to a fixed duty under article 02 ( g ) of 
schedule 1 of the Act, and the duty payable in respect of the other portion of 
the instrument being also a fixed sum under article 57 (b). Though the later 
. instrument contained a promise by "first defendant to pa}^ plaintiffs the amount 
payable by him under the previous mortgage, this was not a fresh contract, 
entered into for consideration, but must be understood to operate only as an 
admission that what McDowell and Company had purported to transfer was a 
subsisting debt due by first defendant. As the sustenance of the present (‘latm 
did not involve giving effect to the promise in the later document, the claim was 
imaft'cctcd by it even if it could have been ti'oatcd as one ret|iuring the payment 
of an ad •raiorem duty. 

Whore a Hindu father becomes liable for money taken by liim and nus- 
uppropriated under circumstaucos which constitute, tlie taking itself a criminai 
c)ff<3nce his minor sons cannot be held liable under the rule of Hindu law as to 
the pious duty of a son to pay bis father’s debts. 

Pareman Dass v. Bhattu Mahton (I.b.B., 21 Gale., 672), and Makabir Ffamd 
V. Basdeo Singh, (I.L.E., 6 All., 234!), followed. 

Natasat^ya y. Pounusami, (I.L.E., 16 Mad., 99), distinguished and ex})lained. 

Suit on two mortgages. The material portions of the dociimeiits 
are set out in the judgment. The suit was for lis. 8,558*“7~45 
alleged to be due under the mortgages, which had been executed 
by first defendant for himself and on behalf of his minor sons. 
The first defendant had occupied the position of cashier to the 
plaintiffs, and the later in date of the two mortgages had been 
executed as security for the due fulfilment by first defendant of 
his duties as cashier and for the repayment of any sum he might 
be found liable for, to an extent not exceeding Ks, CJ^DOO. 
The first defendant was ; and the defence set up on behalf 

of his minor sons, the other defendants, was that, as the property 
mortgaged was ancestral property, the first defendant had no 
right to encumber it for purposes not binding on his sons. It was 
also pleaded that, first defendant had (according to the plaint) 
committed what was substantially a criminal breach of trust as 
cash-keeper in the plaintiffs’ employment and inasmuch as the 
plaintiffs had taken the later mortgage in respect of the money 
So dnCs plaintiffs had compounded the offencej and so much of the 
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claim as related to defalcations could not be" ^supported, the 
mortgage being to .that extent void and opposed to law. The 
learned Judge sitting on the Original Side granted a decree in 
plaintiffs’ favour for the amount sued for as against first defend- 
ant personally, but as against the mortgaged property he allowed 
the claim only to the extent of Ss. 2,000, on the ground that 
under the later mortgage the plaintiff Company was, by section 26 
of the Stamp Act, precluded from recovering a largersum. 

Plaintiffs preferred this appeal. 

Mr. J. G. Smith for appellants. 

Mr. T. Richmond for second to fourth respondents. 

Judgment. — This is a suit hy McDowell and Companj, Limited, 
against' Raghava Ghetty, the defendant, lately the Cashier of the 
Company, and his sons, who are minors, for the recovery of 
Rs. 8,558-7-4 being the amount stated to be due under two 
mortgages executed by Eaghava Chetty for himself and on behalf 
of his minor sons, on the 4th iSrovGnil)er 1805 and the 19th 
October 1899, respectively. Mr. Justice Boddani granted a decree 
in favour of the plaintiff for the amount sued for, against the first 
defendant personally ; but as against the mortgaged property 
the learned Judge allowed the claim only to the extent of 
Es. 2,000, on the ground that under the later of the mortgages 
mentioned above, the Company wms, by the provisions of section 
26 of the Indian Stamp Act II of 1899, precluded from recover- 
ing a larger sum. 

In this appeal, preferred by the Company, the contesting 
respondents are the minor defendants and three questions wexe 
raised in the argument : — 

PiEST. — Whether the said mortgage is an instrument falling 
within the provisions of section 26 of the Indian Stamp Act. 

Secondly. — Whether the mortgage was illegal on the ground 
that it was executed in consideration of the Company forliearijig 
to prosecute the first defendant for embezzlement of funds held by 
him as their Cashier. 

Thiedly. — Whether the sum of Es. 5,372-1-103 being i.lio 
amount of the plaintiffs’ claim less the sum of Es. 3,180-5-6 
admittedly due under the mortgage of the 4th November 1895, 
was a debt not binding on the minor defendants under the. Hindu 
Law, and, therefore, not chargeable upon their shares of ihe 
mortgaged property. 


McDowell 
& Co, 

V. 

' Ea«a\l\ 

Gil ETTA. 
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McDowell 

&Co. 

BA€tATA. 
Che TTY. 
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As to tto first question, tlio iustrument of the IStli Oololer 
1599 va, eseouted between the member, of the firm of McDowell 

?T.”T Wmself and 

ou behalf of b.s sons of the second joart and Messrs. McDowell 

and Company Lmritod of the third part. It, prorisions fall under 

MoDowell and Comimny, Limited, by the firm of Messrs. MoDowell 
and Company of the mort-age of the 4lh November 1895, 

to r 5 « aefand.nl to one Emil Carl Enppell, Assistant 

0 be smd itai, and by him formally assigned on the 5lh December 

the tiansfer of a mortgage and as snob liable to a fined stamp 
duty , see article bS, oW (a) of sel.cdnlo I of tlio Indian Stamp 

Act . Ihe provision, of the instrument, under the other head 

iclcito to tile ticeoiititti])ilitv’' to iLn r> ^ - t 

in resneof r,f .1,^ r defendant 

Company’s ^ nnds eomn.tg to his hands as the 

Company s cashier, and constitute, s a mortgage deed executed as 
seourity for the duo fuliDmont of 1n% i I- , as 

security for tho m-wo i r ^ duties as cashier, and as 

r cltJ, ’’T? “‘r '“"nd liable for 

d.typay.heaTto'^tlS ^rtlnT!t°afi' Tit f ‘ ’‘““f 

elanse (t,. of sehodnlo I 'to the Ut^tmp A^ '”u ...^0' 

of instrument, liable to it r T’ 

to the present case. ^ application 

howevoi, w'.,, obviiiy no it ’“‘■'S'Sre of 1895. Tins, 

sidoiation, but murt bo understood toopife tt'‘ /“ 
that what the firm nnrnortcd to f, °P “ “n admission 

by him Even if to <Ine 

amount of the mortgage of 1895 , hy virhie'o't'il”^ lo lecoier tlio 
the firm to the Oomnanv ^ ^ assignment by 

in the instrument ns ij’ooiilr^t j “ [’P *y‘'‘’”S““'nin»d 
flrtt defendant, or the “i! tr'". t 

«nd head, the said imi«i hli Tv'T”’ 

Matter do&lt with by Ls ^ relorenco whafor-or f. 
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In other words, as tlie snstenance of no part of tlie claim of the 
Company here involves giving effect to the promise above referred 
to, the claim must be held to be unaffected thereby, even if the 
promise be treated as one requiring the payment of an ad valorem 
duty as urged on behalf of the respondents. 

As to the second question, wo are clearly of opinion that the 
contention on behalf of the respondents, viz., that the niortgegc of 
the 19th October 1899 is tainted with illegality, has no founda- 
tion. No doubt in exhibit II a letter of the 1st September 1809 
addressed by the Assistant Manager of the Coiiipany to the first 
defendant with reference to the opening of the cash elicst when 
suspicions came to be entertained about his defalcations, it was 
stated that the Police would bo called in if noeossarv. But the 
first defendant having, as desired in tlio hdf er, sent in the key of 
the cash chest, it was opened, and the deficit found according to 
the accounts as they stood unverified was debited to liim. lihore 
is absolutely no evidence to show that any intention to proseeuto 
the first defendant was subsequently entertained, or any stops in 
the matter taken on behalf of the Company with or %vit]iuiit the 
knowledge of the first defendant. It is scarcely necessary to say ' 
that the mere fact that on the accounts being gone into defaloa^ 
tions to a large amount wore discovered, and the oxeeution of tlie 
instrument in question for the amount due follow^ed some time 
after, would in no way wmrrant the inforenco that such, exoeiitioii 
was the result of an arrangement to compound any offence. 

Turning to the third and last question, the onus in respect of 
it is of course upon the contesting respondents and tliougli they 
have called no evidence on the point yet upon tlio evidence 
adduced on behalf of the Company itself, the only conclusion that 
can be arrived at is that every one of the items makiiig up 
the total of the claim under consid oration relates to company’s 
moneys taken by the first defendant and misappropriated under 
circumstances which constituted the taking itself a (criminal 
offence. Such being the case, it must be held, following the 
decisions in Pamnan Bass v. Bhaitii Mahiou{l) and Mtfhahir 
'Prasad v. Basdeo ^ Smgh{2)^ that the defendants Nos. 2 to 4 
cannot be held liable in respect of these sums under tlic Hindu 
Law rule as to the pious duty of a son to pay his father’s debts. 


McDoweli. 
& Go. 

V. 

Eagava 

C HETTY. 


(1) 24 Calc., 672. 


(2) l.L.U.) C All., 23 i. 
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Mc^owet.! As to the case of Nntasaytja v. Pun)iusami{l) it is clearly clis- 
^ • tinguisliable. There the father of the defendants entered into'n 

contract with one member of the plaintiffs’ family and eoileetcd 
certain moneys due to the famHy. On the plaintiff repudiating 
the contract, he was not paid his share of the eoliections by the 
father of the defendants. Though, in entering into the contract 
purportmgtoMndthe pkintiffs’ family when it could not hind 
the family and in collecting the moneys due to it and withholdiuo- 
the plaintiffs’ share, the father of the defendants had acted in 
oiroumstanees which warranted ' the learned Judges in eharaetoriz. 
mg his conduct as dishonest, yet the withholding of the monev 
accounted to nothing more than a breach of civil duty havino- 
no sort of resemblance to the present ease. Our conclusion is 
therefore in no way inconsistent with the actual decision of the 
- earned Judges in that ease, which we think was rigid, thoiK-.'h we 
do not wish to he understood as expressiug entire eoaciirreneo with 
all the observations made by them with reference to the ‘mneral 
question of the sons’ liability under the Hindu Law. 

^ Wo must therefore modify the decree of the learned Judge and 
direct^that the whole amount decreed against the first defendant 
inclusive of costs throughout, be realizable on Hs share of tho 
mortgaged property and that the shares of defendants Nos 2 ' 3 
and 4 be liable for the sum of Es. 3,186-5-6 out of the amount 
decreed against the first defendant and interest on such sura of 
■s. 3=186-5-6. As regards the costs between tho plaintiff and 
defendants Nos. 2, 3 and 4 tho plaintiff Companv must pav its 
own costs ihe amount of the taxed costs of tho appeal and the ' 
money advaiieod by the plaintiff to defendants NDsf 2 3 and 4 
for the purposes of the suit in the Court lielow will ho roeoverahle 

Messrs. Mny. §• Josse/yn.-Aiioxmjs for appellants. 

^/wr^.-Attomey for second to fourth respondents. 


(1) 10 Mad., 90. 
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APPELLATE CIVIL 

Before Mr, Justice Subrahmania Ayyar and Mr, Justice Benson. 

KUNHIMBI UMMA and another (Dependants Nos. 1 and* 2), 

Appellants, 

r, 

KANDY MOITHIN and others (Plaintipe and Defendants 
* Nos. 3 AND 4), Respondents.'^ 

Malabar laiv — Devolution of ^rropcrty — Application of Mariimakkatayam or Mahka" 
tayam law — ^resumption where deceased teas Mudiammadan. 

In North Malabar, where tbe devolution of property is in (|ueBtion, if the late 
owner was governed bj the Muhammadan law, the presumption would be that the 
law governing the devolution of his estate would bo the Muhammadan law, not- 
withstanding that the deceased was, through his mother, interested in tarwad 
property. 

In /Issa-a v, Pathummai (I.L.R., 22 Mad., 494), the property, the ckwolution of 
which was in question, had belonged to a person who wus admittedly governed 
iby Muhammadan law. That case should not bo understood as laying down that 
«in every case between Muhammadans in North Malabar, even when tlicy are mem- 
bers of a Marumakka tayam tarwad, the devolntion of property is governed by 
the Muhammadan law until the contrary is shown. 

Where the deceased has followed the Mariimakkatayam law his self-acquired 
l^roperty passes, on his death, to his tarwad. 

Suit for a declaration that the otti rights of one Kunlia^yaii 
Eiitti, deceased, were liable to be sold in exocntion of a decree 
of which plaintiff was the transferree. Defendants Nos. 1 and 2 
claimed tie properties as the legal representatives of the deceased, 
who, they said, had followed Makkatayani law. The District 
Mnnsif framed an issue as to whether the deceased was governed 
hy Makkatayam law, as alleged by defendants Nos. 1 and 2 or by 
Marnmakkatayam law, as alleged by plaintiff. He decided the 
issue in favour of plaintiff, and gave the declaration sued for. lie 
said In addition to the slight evidence adduced by plaintiff in 
favour of Marnmakkatayam succession for the date Kiinhayari 
Kutti, the fact that the High (Jourt has held that in North Malabar 
the presumption is that the Muhammadans are governed by Marii- 
makkatayam {Aryappalli KutUassan y. Ohalil Biyatumma{l)) is also 

* Second Appeal No. 1527 of 1901, presented against the decree of M. J. 
Mui'pby, District Judge of North Malabar, in Appeal Suit No. OS of 1901, pre- 
sented against the decree of M. Subbayyar, District Munsil of in 

Original Suit No. 157 of 1900. 

(1) S, App. No. S80 of 1895 (unrepofted)# 


190S. ’ 
March 4. 
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Kunhimbi 

Umma 

t?. 

Kandy 

Moithin. 


in plaintiffs favour, for first and second defendants liave not proved 
tlie contrary by satisfactory evidence. I find the issue, tlierciore, 
for tbe plaintiff/f 

Defendants Nos. 1 and 2 appealed to the Acting District Judge, 
who concniTed with the finding of the Mimsif that the circumstances 
led to the conclusion that the deceased was a iiicmbcr of a tarwad 
following Marumakkatayam law. Ho continued In eoimee- 
tion with the law on the point, I am, hoV'Cver, referred to 
V. and in particular to the dictum which appears 

at page 505. The case under consideration in that suit wvis 
differoiit to that here. One of the persons there was adinittodly a 
person governed by Mubainmodan law and the remark in (juestioii 
was not, it is urged, an essential point in the deteniiination of 
that suit. It has ahvays, I think, Iiiiherto been held in North 
AIa]abar that wlien a person is found to belong to Mariiiiiakka- 
tayam family, his self-acquisitions are ]}resmi'HHl tr) be aineimble 
to the same Marumakkatayam systeiii of devolution, unless it is 
set up and proved that his self-aeqiiisiiions are, by eiistom or 
otherwise subject to the Aliihammadaii law of inheritance (p/f/e 
lUihlm Palcramar v. KtUfi Kitnhamedi2) and ArijappalU K%tt- 
iiassan v. Chalil BiyaiummepZ)), But in the ruling first quoted, 
the following remark occurs : the Muhammadan law must be 
taken to govern the devolution of the separate and exclusive 
property of a Moplah, notwithstanding that he is a member of 
a tarwad owning property subject to Alariimakkatayani law 
except when it is shown that the Muhammadan law has, even in 
regard to the separate and exclusive property of siicdi a pr'rsnn,, 
been superseded by rules established by usage or otlierwised^ 
If this were to be held to throw the burden of proof honcob.uih 
on those who assert Marumakkatayam law for self-acquisitions 
of a person whose family follows that law, I should have re- 
ferred the suit back to the District Alimsif, for ii special liialiiig 
on an issue whether Marumakkatayam law did not prevail, 
also in regard To the deceased Kimnayan’s private property. 
But in view of many cases decided spoeirlcally by the High Court 
to the contrary, I am doubtful as to the neeossitj of doing* this. 
Besides, it was no part of the appellants’ case in the lower 


(i) I.L.B.j 22 MtuLj lei ( 2 ) LLiOj 17 llaO,, 01). 

(3) B.A. EOk 380 of ISOS tonroporteii), 
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Court tliat the devolution of the deeeased^s private property 
might be according to Muhammadan law^ he himself as a member 
of his tarwad being Marumakkatajmm. Their contention simply 
was that the deceased and his familj’' also wore followers of 
Mukkatajmm and it was taeitly agreed that whatever law 
governed him and his family governed also bis self- acquisition i. 
The nature of the exhibits and the arguments in the caie 
show this. It must be ooncedecl, however^ that as the rulings 
on the -points now stand, there is a certain amount of doubt 
regarding the presumption about the devolution of the self- 
acquired property of a member of a Marumakkatayam Moplali 
family/^ He dismissed the appeal. 

Defendants Mos. 1 and 2 preferred this second a 2 }peaL 

V. Ryru Nambiar for appellants. 

JjT. E, Suhrahmania Sastri for first respondent. 

Judgment. — ¥7ith reference to the ease Amen v, Pathumma(l)^ 
the fact that the property, the devolution of which was in 
question belonged to a person who was admittedly governed by 
Muhammadan law should not be overlooked. In such a case the 
presumption would bo that the law applicable was the Muham- 
madan law, notv/ithstanding that the deceased owner of the 
inheritance was througli his mother interested in tarwad property. 

That case should not be understood as laying down tliat in 
QYeij case between iliihammadans, in North Malabar, even when 
they are members of a Marumakkatayam tarwmd, the devolution 
of property is governed, by the Muhammadan law until the contrary 
is shown. The question wull, to a great extent, depend upon 
the circumstances of each case and the presumption would often 
he in favour of the Marumakkatayam rule of devolution, since 
we know that, in fact, that rule is followed in very many in- 
stances by such families. 

In the present ease District Judge has considered the question 
with reference to the enjoyment of the property and the sur- 
rounding eiroumstances and has arrived at the conclusion that the 
deceased owner of the property w-as governed by the Marumakka- 
tayam rule* Consequently the conclusion that the self-acquired 
property of the deceased passed to the tarwad is right. 

The second appeal fails and is dismissed with costs. 
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(1) I.L.E.., 22 Mad., 494. 
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Before. Sir ArnoU White., Chief Justice, and Mr. Justice Boddam. 


1903. 

Mai-dli 26, 27. 
April 7. 


MUTHAPPA CHETTY and poto othees (Plaintipfs Nos. 1, 2,4, 5 
AND 3), Appellants, 


MDTHU PALANI CHETTY and pole othees (Defendants 
Nos. 3, 4, 5, 1 AND 2), Eespondbnts.* 

Civil Procedim Code— Act XIV of 18S2, ss. 28, 46, SS, 578— Ifit/oinifir nf causes 

of JcUon — Relief in re 9 x>ect of the same matter'’ — Partners-— Suit hy 07ie of 

, tico partners against the other partner mid third party — JVo aikijat ion of 
col ludon — Main tai nabili t ij . 

A suit was bronglit in which the following* reliola (as the High Court found) 
were claimed : — As against fii'sfc defondant, damages for his breach of contract as 
an agent of the firm, in which first plaintiff and third ilefendant were partners : 
and as against third defendant for dissolution of j)artnership and for damages. 
First defendant had been sent to conduct the firm’s business, as its agent, at S. 
and on his failure to carry out instructions and to render accounts, it was agreed 
that third defendant should proceed to S., receive the accounts and ecdlecfc the 
firm’s assets and that the firm should be wound up in six months. Thh’d defend- 
ant, it was alleged, went to S., but acted in collusion with first defendant, wound 
up the business and collected the firm’s assets at S., but faibd to render an 
account thereof or to give first plaintiff his share in them. The other parties to 
the suit were all impleaded as undivided sous. On its being contended that the 
case fell within section 28 of the Code of Civil Procedure and that inasmuch as 
first plaintiff was not in a position to know whether first defendant had or had 
not handed over the firm’s assets to third defendant, he was entitled to sue 
them jointly or in the alternative ; 

Meld, that the suit was not maintainable, the plaint alleging two distiaet 
I causes of action as against defendants Hos. 1 and 3, respectively. Hven if the 
words “ in respect of the same matter” in section 28, warranted a different coii- 
struotion being placed upon that section than that which the English Courts 
have placed on the corresponding Buie 4 of Order XFI, it could not be said tiuit 
the right to relief alleged to exist against first deh-uidant was ‘*in respect of the 
same matter ” as the right to relief alleged to exist as against third defendant : 

B&ld also, that there was a further objection to the plaint in tliat the plaintiff 
was not- entitled to sue in his own name in rosxjoct of first defendant’s breach of 
contract with the firm*, the cause of action not being based on any allegation of 
collusion, by first defendant with third defendant. 


^ Second Appeal Ko. 849 of 1901, presented against the decree of H. Mobcrly, 
District Judge of Madura, in Appeal Suit No. 8v of 1900, presented against the 
decree of T. Varada Bow, Subordiuate Judge of Madura (Bast), in Original Sail 
No. 5 of 1899., 
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Such a misjoinder not a mere irregnlarity as wonld bo condoned under 
section 578. /' 

A case like tlie present, in wliioli separate canscs of action wore alleged against 
the two defendants, did not oomo within section 46, which empowers a Court to 
order that the suit be confined to snch of the cahses of action as may be con- 
veniently disposed of in one snit. 

The power given to the Oonrt hr section 58 to return a- idiaini for ainenclrnent 
is only discretionary, and where tlio Court docs not return a plaint which is bad, 
for misjoinder of parties or of causes of action, the clcfendant is not proeliulod 
from raising the objection at tlio hearing of the suit or on appeal. 

Suit as against first defendant fc>r damages for liis breach of 
contract as agent of the plaintiffs’ firm ; and as against third 
defendant for dissolution of partnership and for damages. The 
facts of the case and the allegations in tlie plaint, so far as they 
are material to the question of misjoinder of causes of action are 
fully set out in the judgment. Plaintiffs ISTos. 2 to 5 were the 
undivided sons of first plaintiff ; second defendant was the un- 
divided son of finst defendant, and defendants Nos. 4 and 3 were 
the undivided sons of third defendant. 

The Subordinate Judge decreed that defendants .should pay 
plaintiffs Ks. 2,565. Tiie .District Judge, on appeal, dismissed the 
suit, holding that the cause of action against the third defendant 
was distinct from that against first defendant, lie held that the 
suit was not maintain able in its present form. 

Plaintiffs Nos. 1,2, and 5 preferred this second aripeal. 

P, Jf. Sundam Ayyar and S, Srinivam A(jjj(uhjar for a]>pel]a.nts. 

K. N. A.yya for first and third respondents. 

Sm Arnold Wutte, Ch J.— -In tliis case, the plaint alleges 
that an agreement of partnership was entered into between the first 
plaintiff and the third defendant, for the purpose of carrying on 
business at a place called Silangoor, that a furt-Iie.r agreemerit was 
entered into that the first defendant should be sent as agmit to 
Silangoor, and that he should conduct the business there. Thc} 
plaiut also alleges that the first defendant faih'd to carry out his 
instructions and failed to furnish accounts, and that an agneeineiit 
was then entered into between the first plaintiff and the third 
defendant that the third defendant slionld proceed to Silaxigoor> 
should receive the accounts and the easli and assets of the firiu and 
that the business of the firm should be wound up in six moiitiis. 
The plaint also alleges that the third defendant, afjting in eolln- 
sion with the first defendant^ wound up the business, returned to 
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India witli the assets of the &m and failed to, render aceounts to 
the first plaintiff or to hand over to him his sh'too in the partner- 
ship assets. The plaint alleges that the course of action is tlie 
defendants not rendering proper accounts and nob paying the 
amounts due to the plaintiffs after tho arrival of the defendants 
in India, and the plaintiffs ask for a decree, (1) ordering tho first 
to third defendants to deliver over all the accounts relating to 
E.M.M.A., a firm belonging to the plaintiffs and third to fifth 
defendants and to furnish proper vouchers, (2) orduring tho 
defendants to pay to the plaintiffs the capital, profit, etc,, apper- 
taining to the proportionate share of the plaintiffs after examining 
the accounts upon their being prodxiced by the first to third 
defendants and after striking accounts, and (3) ordering tho 
defendants to stand responsible for tho damages, which might 
have been caused to tho firm through any negligent or wrongful 
act of the first to third defendants. 

It will thus bo seen that the plaintiffs sue the first defendant 
for damages for his breach of contract as an agent of tho firm. 
They sue tho third dofendaut for dissolution of tho partnership. 
The fact that they also make a claim for damages against the 
third defendant does not prevent the cause of action against the first 
defendant from being distinct from that against tho third. Mr. 
Sundara Ayyar argued that the case fell within section 28 of tho 
Code, and that biasmueh as the plaintiff was not in a position to 
know whether the first defendant had or had not handed over tho 
aeooimts and assets of tho firm to the third defendant, he was entitled 
to sue them jointly or in the alternative. He laid stress upon tho 
fact that whereas section 26, which deals with the joinder of 
plaintiffs, allows all persons to he joined as plaintiffs in whom tho 
right to the relief claimed is alleged to exist, whether joiutlv, 
severally, or in the alternative in respect of the same cause of action, 
section 28 which deals with the joinder of defendants allows all 
persons to be joined as defendants against whom tbe right to relief 
is alleged to exist whether jointly, severally, or in tho alternative 
in respect of the same matter. He also relied upon the fact that 
the limitation to the application of section 31 is, in terms, restricted 
to the joinder of plainitfs in respect of distinct causes of action. 

Section 28 corresponds to rule 4 of Order XVI of tho Eulos of 
the Supreme Court except that the words “ in the same matter ” 
occur in the section of the code, whilst they do not occur in the' 
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Inglisli mle. The terms of the English rnle would thus seem to he 
wider and more general than the terms of the section, and it is in 
England settled, law that two separate causes of action cannot bo 
charged against two defendants in one section. See the jadginont 
of the House of Loi'ds in Sadler v. Great Weetern llailicay 
Company{l) and of the Court of Ai)peal in Bursiall y. BeiifuB{2)* 
The ease of Walters v. Green{S) is clearly distinguishable. There 
the plaintiff sued several defendants in respect of a joint tort. To 
my mind, the plaint in the present case can only be construed as 
alleging two distinct causes of action against the defendants Nos. 1 
and 3. Eyen if the plaintiff is entitled to rely on the‘words 
respect of the same matter ’’ in section 28 as warranting a different 
eonstruotion being placed upon the section from that which the 
English Courts have adopted with reference to the corresponding 
rule, it cannot be said that the right to relief alleged to exist 
against the first defendant is in respect of the same matter as 
the right to relief alleged to exist against tlie third defendant. 
Mr. Sundara Aiyar was bold enough to argue that the claim for 
damages was a claim for damages in the winding up, and that, 
reading the third prayer of the plaint by the light of the allega- 
tions in paragraphs 8 and 12, the winding up was the ^sanie 
matter’ in respect of w’^hich the right to relief was alleged to 
exist against the two defendants. It seems to me the matters are 
essentially different. The matter in the one case is an allcgoil 
breach of contract hy an agent of the firm. In the other case, it 
is tlie right of one partner in the firm as against the other partner, 
to have accounts taken, and the partnership wound up. 

There is further objection to the plaint in tlie present suit. 
As against the first defendant the cause of action is breach of con- 
tract by the agent of the fi.rm. This being so, the plaintiff cannot 
sue in his own name. If the cause of action had been collusion 
by the agent with the other partner, it may be that the plaintiff 
could have brought the suit in liis own name against the agent aiid 
joined the other partner as a defendant. See Zongmrm v. PoIe(4) ; 
Lindley ‘ on Partnership,’ Sixth Edition, p. 289. 

There is no doubt an allegation in paragraph 7 of the plaint, 
but it is clear from the allegations in paragraph 5 that the 


(1) [1896], LA.C., 450. (2) L.B., 26 Ch.B., 35. 

(3) L.K. [1899], 2 Cli.D, 096* (4) Moo. aud MaL, 223, 
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plaintiff alleged cause of action against tlio first defendant aeoniec 
prior toj -and was quite independent of, the alleged collusion. 

As regards section 578 of the Code, and the iiierirs of the ease 
not being affected by the error or irregularity it seems to me that the 
observations made by the judges of this Court in the ease of JS^ama* 
mmja GurahJcal v, KacUmmtnal{'l) are ai'>plieablc in the present 
case. — As the case of each defendant must be decided on its own 
merits without any reference to the ease of anotlierj and as the cases 
of each will be different (as even the plaint itself shows) we are of 
opinion that the misjoinder has affected and must affect the merits 
of each many's case and cannot therefore be passed over as a more 
irregularity and condoned as such under section S78 of the Code of 
Civil Prooedurod’ The case of Mohum Chandra Ro'i/ Choudrif v. 
Atil Chandra Ghahrararti Ohoudfy{2) to which Mr. Sundara Ayyar 
referred is certainly not an authority for his proposition that mis- 
joinder of causes of action can be cured by section 578. Without 
deciding the point the judges suggest that it cannot (see page 544). 

Mr. Sundara Ayyar further contended that the objection as to 
misjoinder of causes of action could not be properly taken in the 
issues or raised at the hearing of the suit and ho relied on the 
provisions of sections 46 and 53. Section 46 applies when there 
are several causes of action against the same defendant or the same 
defendants jointly (see Khadar Saheh v. Choiibihi{Z)). Section 45 
gives the right to construe several eanses of action against the same 
defendant or the same defendants jointly, whilst section 46 em- 
powers the court to order that the suit be confined to such of the 
causes of action as may be conveniently disposed of in one suit. 
For the reasons which I have stated it seems to me that the present 
case, where separate causes of action are alleged against the twn 
defendants, does not come within the section. 

Section 53 gives to the court a discretionary power at, or at 
any time before, the settlement of issues to return a plaint for 
amendment if it joins causes of action which ought not to be joined 
in the same suit. The code apparently does not contemplate an 
application by a party that a plaint be amended and proceedings 
stayed till the amendment is made. No douk, in the present 
case, the proper course for the Court of First Instance to have 


(1) 17 Mad., 188 at p. 175. (2) S4 Gale., S40. 

(3) 8 Bom», 616. ^ 
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adopted would lia^e been to have returned the plaint for aiiieiicl- 
nient imdei’ section 53, But the power given to the court ly 
section 53 is only a discretionary power, and if it is shown that the 
form of a suit is bad by reason that there has been a misjoinder of 
parties or oi causes of action which is not ■warranted by the 
provisions of the code which deal with this branch of the law of 
procedure,* I do not think it can be said that a party is precluded 
fro'ui raising the objection and taking it at the hearing of the 
suit or on appeal. The authorities are the other way. See for in- 
stance Mohuna Chandra Eoij Ghoudryw Aiil Chandra Chahramrii 
ClioudryiV), I can find nothing in the provisions of the Code to 
w^arrant Mr. Sundara Ayjar’s prfiposition that, when a Court of 
Eirst Instance decides a question of misjoinder in favour of the 
plaintiffs, there is an end of the matter and the defendant is 
precluded from raising the question in appeaL The present law 
of procedure may he defective, but this can only he cured by amend- 
ing the law. 

Mr. Sundara Ayyar contended that, in any view, the District 
Judge 'was wrong in dismissing the suit and that ho ought to have 
returned the plaint for ainendment. I think the Judge was right 
in dismissing the suit. See Kachar Bhoji-aija \\ Sal Bathor(f{2 ) ; 
Bam Narain Did v. A nnoda Prasad JosIn{S). In Panumuja v. Bern- 
myaha{A) and Salima Bibi v. Sheikh IluhammaJiu) the suit was held 
to he bad on tho« ground of misjoinder of plaintiffs, not, as in the 
present case, on the ground that distinct causes of action have been 
joined against different defendants in the same suit. I think this 
appeal should be dismissed wuth costs. 

Boddam, J. — I agree. 


(1) 24 Calc., 540. (2) I.L.K., 1 Bom., 280. 

(3) I.L.E., 14 Calc., 631. (4) I.L.E., 8 Mad., 361. 

(5) 18 AIL, 131. 
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APPELLATE CIVIL. 

Before Sir Arnold White, Chief Justice, and Mr. Justice 

Subrahmania Aijym\ 

1903. CHENNAPATNAM GOPAL EOW anb othies 

AprO y, 29. (Plaietifes), Appeilahts, 

TADAKAMALLA NAEASIMHA EOW Km othees 
(Defendants Nos. 1 to 8 and Widow of Defendant No. 9)j 
Eesponbents."^' 

Cofistf 'dciion of document — Hypothecation bond — Lease of e^en date to husband of 
mortgagee — Provision in both instruments that interest under bond should he 
paid by lessee 02 dt of rent — Liability of mortgagor , 

First defendant and his brother (since deceased) executed an instrument of 
hypothecation to A, the wife of seventh defendant, on consideration that A shtiuld 
pay a creditor of the executants a snin which was duo by them to him. The 
document provided that interest should be paid to A in the following man- 
ner : — She was to he paid by lier husband the rent payable by her husband to the 
executants under a lease recited as having been granted to the husband that day. 
The yjrincipal sum was to he repayable witliiii 17 years. The lease was for a 
term of 28 years, and it, in its turn, referred to the instrument of hypothecation, 
and provided that the rent payable under it should he paid by the seventh defend- 
ant to A (his wife), and that after the debt to A under the hypothecation bond had 
been cleared, the rent should be paid to the lessors (the executants of the 
hypothecation bond, namely, hrst defendant and his deceased brother). On a suit 
being brought by the transfei‘ees of A’s interest in the hypothecation bond ; 

Heidi that the first defendant and the sons of the deceased brother were not 
liable to the claim. The simultaneous execution of the hypothecation and the lease, 
the facts that the term of the latter covered the -whole period fixed in the hypothe- 
cation bond for repayment of the principal, the relationship between the 
hypothcation creditor and the lessee, (which pointed to their interests being 
practically identical), an dike specific reference in each instrument to the appro- 
priation of the rent to the interest, showed that the transaction between the 
parties w'as of a tripartite character, intended to relieve the obligors from any 
responsibility in respect of interest, and to entitle the obligee to look for 
liquidation of interest solely to the source jiointed out. 

Suit for interest due on Es. 2^000 secured hy a liypotlieeation 
bond. On 3rd -April 1886, first defendant and liis brother 

^ Second Appeal No. 843 of 1901, presented against the decree of W. Gopala 
Ohariar, Subordinate Judge of North Arcot, in Appeal Suit No. 37 of 1900, 
presented against the decree of M. Deva Bow, District Munsif of Tirupati, in 
Original Suit No. 462 of 1898, 
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Jagannatha Eow (since deceased) executed tlie bond This was 
in favour of Ammayaiiimall, the wifo of the seveiitli defendant^ 
and was filed as exhibit A. It contained the following terms 

Debt bond executed on 3rd April 1886 in favour of Aluttu- 

jsnru Sitaram Pantnln’s wife Ammayammall About 

900 cawnies [describing their boundaries] nanja and piinja, of 
Daminedu village situated within the above boundaries we have 
mortgaged to you without possession, and have become indebted 
to you in the sum of Es. 5,000, .... being the amount 

relating to the assignment that you should pay to Miinibi 
Krishnama Oharyulu the debts due by us to him. Hence, interest 
hereon for each year at 10 annas per cent, per mensem being 
Es. 375, you have agreed to oiu assignment to you that your 
husband [the present seventh defendant] should pay till the pay- 
ment of the debt under tbis document, towards the interest for the 
debt due to you, Es. 375 being the balance after deducting from 
Es. 500 being the Bilmahta for the Izara amount of 132 puttis 
payable to us yearly by Mottukiiru Bitaram Pantiilii in accordance 
with the Izara Patta granted this day by us to yonr husband, 
Muttukuru Sitaram Pantulu in the aforesaid Daminedu village and 
in accordance ivith that mentioned in the muchilika hitherto exe- 
cuted in his favour by us on 2()th April 1885, — after deducting from 
. . . not only Es. 20 which have heartily remitted to him out 
of the Izara amount, but also Es. 105 on account of the Sircar 
quit-rent, &c,, for the balance of Es. 480. Therefore you should 
at the end of Ani of each year recover from him the amount of 
interest payable to you. We shall jmy to }'oii within seventeen 
years the amount of priuoijual due to you. Or we sliall pay 
within eight months from the date of your demand after the 
expiry of the seventeen years. We shall not till the debt is foil? 
discharged put these mortgage lands in possession of others in 
any kind of way/^ 

On the same day, the executants of the bond exhibit Aj 
executed a lease to the seventh defendant (Iiiisbaiid of Amina-^ 
yammall), which was filed as exhibit 15, and contained the 
following terms : — 

*Hzara patta executed and granted on 3rd xlpril 1886 by 
Tadakamalla Srinivasa Eow Garahs sons, 1. Narasimha liao, aiid 
2. Jagannatha Eow, in favour of Mnttukiiro Vallabhal\ow''B son^ 
foitaramPantuluvaru. [Here followed a description of the laiKiJ^’ 
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Chunwa- The present plaintiffs became transferees of Ammayamniairs 
Gopal m>w ^rigbts under exhibit A, and (the principal sum secured thereby being 

^ apparently not yet due) brought the present suit for six years’ 

malla interest, due under it in respect of Es, 2,000, it being admitted 

that only that amount had been paid by Ammayaramall as consider- 
ation for exhibit A, Defendants Nos. 2 and 3 were the sons of 
Jagannatha Bow (deceased) : and defendants Nos. 4 to 6 were the 
sons of first defendant. The District Munsif gave a cleoroc for the 
amount claimed as against defendants Nos. 1 to 7. The Subordinate 
Judge, on appeal, modified this decree^ lidding that defendants 
Nos. 1 to 6 were not liable for the interest claimed* He said : — 
The suit was brought for recovering Rs. 900, the amoum of 
interest due for the period between 13th July 1892 and 13tli3iily 
1897 on a hypothecation bond executed by first defendant and 
his deceased brother to one Ammayammall on 3rd April 1886 
[exhibit A]. The said Ammayammal and her husband (seventh 
defendant) hypothecated their rights under the aforesaid bond to 
one Appala Chaiiu under a deed, dated 4th January 1888 [exhibit 
B]. He brought a suit on this latter bond for the amount of 
first instalment, obtained a decree, and in execution proceedings 
of the decree brought the right of Ammayi and her husband to 
Court sale, and purchased the same himself. He assigned his 
right as such purchaser to plaintiffs and they now claim the 
amount (d interest due under the bond, exhibit A. The defendants 
Nos. 1 to 6 denied their liability on the grounds that the plaint 
bond was discharged and that they were not personally liable. In 
the lower Court and in this Court, the story of discharge %vas 
found not true. The lower Court allowed a’ decree against defend- 
ants Nos. 1 to 6 and 7 personally for the amount sued for, but 
held that the hypothecation was not liable. Against this decree 
plaintiffs did not appeal. Nor did the seventh defendant appeal. 
The defendants Nos. 1 to 6 appealed, and in this Court it was held 
that they were not personally lialdo, hut on the mistaken assump- 
tion that the suit wm for the amount due under the bond (exliibit 
B), the plaintiffB were deelarod entitled to bring to sale the rights 
of the mortgagee under exhibit A. The plaintiffs having applied 
for a review of this last portion of the decree, the review was allowed 
and the appeal re-hoard as to the question of the personal liability 
of defendants Nos. 1 to 6 which is the only chief point for decision 
tiow. The document (exhibit A) stipulates payment of interests 
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but recites that another arrangement was entered into for making 
good the interest. It states that the right of collecting rent of 
Es. 350 from seventh defendant to whom some of tlie hypothecated 
lands were leased, was assigned to the mortgagee with his consent 
and that the mortgagee should, therefore, recover the said amount 
annually from seventh defendant for a period of ITyears ; and it 
further distinctly provides that the mortgagor hound himself to 
inpay to the mortgagee^ within 17 years, only the principal amount 
of Es. 5,000. The agreement to make good interest does not cod- 
stitute a personal covenant. The arrangement that the mortgagee 
should recover Es. 375, the iiitercst from another person, coupled 
with the express provision that the debtor was to repay only the 
principal amount, unmistakeahly denotes an intention that the 
creditor should not hold the debtor personally resiDonsible for 
interest. The question appears also to be res judicata : for, in the 
previous suit, Original Suit No. 220 of 1892 (Tirupati Mimsif s file) 
which was brought by the same plaintiffs against the defendants 
Nos. 1 to 6 and others for the amount of interest duo under the 
same bond for the 3 years previous to 1892, it was held that 
there was no personal covenant and that therefore there was no 
cause of §ction against defendants Nos. 1 to 6 (exhibit XI). 
Although that suit was for the interest of a different period, still 
as a question of title, it was directly raised and decided. Even 
if not res judicata^ the observation of the High Court is clearly in 
support of the view above expressed. a fact, only Es. 2,000 
were lent under bond (exhibit A) and the interest for that amount 
is now claimed. There is reason to believe that the lease to 
seventh defendant terminated. There is no clause that if the lease 
terminated, the debtor should make good the interest as such. 
There is no evidence as to the reason for termination though the 
seventh defendant’s silence, when the entire village was leased to 
Pokkai Eeddi in 1889, exhibit F, suggests the presumption that 
the termination was brought about by consent of first and seventh 
defendants. It may be that such termination, wliich was prejudi- 
cial to the mortgagee’s interest, was fraudulently bmiglit a boui 
On that ground^ the mortgagee’s rights to recover the amount 
from seventh defendant may not be lost j and as a fact, even in 
this suit, the seventh defendant is sought to be made liable and 
plaintiffs obtained a decree against him. It is not clear how plain- 
tiffs can claim from the defendants Nos, 1 to 6 tliis amount^ when 
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the seventh defendant is held liable for it. . . , . I find 

that the defendants Nos, 1 to 6 are not personally liable for the 
amount claimed.^’ 

Plaintiffs preferred this second appeal, 

P. i2, Sundara Ayijar for appellants. 

F. Knshmswami Ayyar for first to sixth respondents, 

J?. Sadagopaehanar and T 0 T, Tirumnkatachariar for eighth 
respondent. 

J UBGMENT. — The first defendant and his deceased brother Jagan- 
MBjtha Eow* executed on the 3rd April 1886 an instrument of 
hypothecation for Es. 5,000 in favour of Aminayamma, ^vife of the 
seventh defendant, Ammay amma undertaking to pay to a creditor of 
the first defendant and liis brother the sum of Es. 5,000 due to him 
from them. Admittedly only Es. 2,000 of this amount was paid 
by Ammayamnia and the plaintiffs, who claim as transferees of 
Ammayamma’s interest in the hypothecation, have brought the 
present suit for the recovery of interest said to be due on this sum 
of Es. 2,000 for six years from the 13th July 1892. The District 
Munsif gave a decree for the sum sued for against defendants Nos. 1 
to 7. On appeal, the Subordinate Judge in modification of this 
decree held that defendants Nos. 1 to 6, of whom defendants Nos. 2 
and 3 are sons of the deceased Jagannatha Row and defendants 
Nos. 4 to 6 the sons of the first defendant "were not liable in 
respect of the claim and dismissed the suit as against them. 

On behalf of the plaintiffs — appellants — ^the contention that 
defendants Nos. 1 to 6 should have been held responsible was sought 
to be supported, so far as we were able to follow the argument, in two 
ways— firstly, that their liability was deducible from the language 
of the instrument of hypothecation itself, and secondly, that, even 
if such construction was not well founded, the failure of the arrange- 
ment made in the instrument for the liquidation of interest cast upon 
those defendants the duty of making good the interest in question. 

The provisions of the instrument so far as they bear on the 
question under consideration are as follows:- — ‘‘Hence interest 
hereon for each year at 10 annas per cent, per mensem being 
Rs'. 375, you have agreed that your husband should pay till the 
payment of the debt tinder thie document towards the interest for 
the debt dlie“to-you, Es. -STS- being ihe 'balance after* deducting 
.from' Es: 'SOO' payable to US' yearly by your husband ' Muttukiiru 
Sitaram'Pantulu 'in acebrdahee 'with the imra patta' granted this 
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day by ns to Hm .... not only Es. 20 wliicii wo Imm 
heartily remitted to him ont of the izara amount, but also Es. IJbo 
on account of sircar quit-rent, etc. Therefore yon should, at the 
end of Ani each Vear, recover from him the amount of interest 
payable to you. We shall pay to you within seventeen years the 
amount of principal due to you or we shall pay it within eight 
months from the date of demand after the expiry of seventeen 
years . . . . Now, the lease referred to here as executed 

on the same date was for a term of twenty-eight years, and it, in 
its turn, refers to the instrument of Iwpotheeation and provides that 
the net rent of Es. 375 payable thereunder to the lessors should be 
paid by the lessee to, his wife Ammay amnia and that, after the debt 
to Ammayamma was cleared, the gross rent of Es. 500 should In.? 
paid directly to the lessors. 

Now the simultaneous execution of the hypothecation and the 
lease, the facts that the term of the latter covered the whole poih:>d 
fixed in the hypothecation for repayment of the priiiciptil, tlie 
relationship between the hypothecation creditor and tlic lessee, 
which, of course, points to their interests in the matter l)eing praev 
tically identical and, lastly, the specific reference in each iiistronieiit 
to the appropriation of the rent to the interest, indubitably show 
that the transaction between the parties w^as of a tripartite cliaraeter 
intended to relieve the obligors from any responsibility in respect 
of interest and to entitle the obligee to look for liquidation of 
interest solely to the source pointed out. Were it otherwise, the 
language of the instrument would have been certainly different a nd 
a promise on the part of the obligors to pay interest either gen- 
erally or on the; happening of specific contingencies w'ould have 
found a place in the document. The absence of any such promise 
coupled with the direct and imambiguoua covenant relating to the 
repayment of principal in the concluding part of the iustrunieiit 
makes it quite clear that the arrangement relied on by the defend- 
ants wasAot a mere subsidiary provision implying an. ultimate 
liability ' on the part of the mortgagors for any interest not realized 
by receipt of rent, but the entire contract on the point between the 
parties operating as a complete adjustment of the obligee's riglifc 
to interest by an unqualified assignment to her of the riglit of the 
obligors to the rent for the whole period fixed for llio rc-|)ayment 
of the principal; The suggestion made on behalf of the aj»i)ollaiitrr 
that the mere fact that the parties contemplated a, right in the 
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Chenna- obligee to interest on the principal would imply an undertaking on 
Gop^ir iiow mortgagors to pay the same, notwithstanding the 

'y* special provisions in the document relating to tho liquidation 

"^MALLA thereof, is clearty untenable. We may here r^er to Ilailmo w 

where a somewhat similar contention was nrgedj but 
uiisuccessfully, in respect of principal and interest lent nncler an 
arrangement that it was to be repaid out of certain specific sources* 
That loan had been contracted by tho defendant from the plaintiff 
for the purpose of paying off the debts of one Leman under whose 
will the defendant -was executor and trustee, and the instrument 
evidencing the loan provided for its repayment oni of tho 
moneys which should come to his hands as such trustee*’’^ Tho 
instrument, however, more than once spoke of the sum borrowed 
as money ‘'‘lent and advanced.’^ For the plaintiff it wafe 
contended that a general liability to repay the monej^ ought to 
he implied from the description “ money lent and advanced/^ 
Pollock, C.B., who delivered the judgment of the Court, rejected 
the contention, dealing with the matter thus : “In the present ease 
the question is whether a contract by parol can be implied for 
repayment when there is an express covenant under seal relative to 
it. The rule of law as Avell as of reason and good sense is expreHmim 
faeit cessa?^^ tacitim and where there is an express covenant 
that the defendant shall out of trust funds * . * « pay the 
sum advanced, we think it impossible that, at the same time, he 
made himself absolutely liable for tho payment of it mnpliciter ; 
and, at all events, to do so would he to create a contract by impli- 
cation different from and much more onerous than that entered 
into by the express words used , . . . ' This reasoning is 
applicable in the present instance and the contention under notice 
must accordingly fail. 

As to tho ease of Venlcateshwara v. Kemva Shetti{2) cited for 
tho appellants, the facts and circumstances there w'^c different, 
since tho observations of the learned judges clearly show that tho 
arraiigomont in question there was merely of a subsidiary character 
not intended to affect the primary liability of the mortgagor for 
tho mortgage amount. 

Passing to the other argument of the appellants, based on the 
failure of the arrangement, no clear account of the circumstances 


(X) 1 H* & K., 


(•2) I.UE., 2 Mad., 187. 
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resulting in sucli failure appears to have been given ]i_v r-itker 
party.. The lease itself was, as said hofoi’o, for a iionod inuidi ^ 
longer than that fixed for repayment of the prhieipal. I.ln' iiisfi-n- 
! mont of lease roserfod to the lessors no power whatever to t r- y m m 

, ■ T 1 JL ’1 M dh’ 

the lease during its term. It is not ailogeu tliot tnii*?* v/ns a 
forfeiture of the lessee’s right in eonsoqaenee of. anv net or dolnnlt 
, on his part warranting such forfeiture. It is dsflieolt, fI]oro!i:n*«\ to 
see how the lease was in point of law at an mid. An/! tl:io fnot 
that the plaintiffs hold a decree for the amount sut'd utragri'ind iho 
seventh defendant is not consistent wifh the supporifioii tfial fie' 
lease has terminated. lie this as it imiv. all tliat ap]r»*mv is timt on 
the 1st July 1889 the first defendant and his d(‘et'ased lirotinnn ignor- 
ing the lease to the seventh defendant, demise! the whof * vi!iagetii 
one Pokkal Eeddi and in execution of a decree iigainst iiini lironght 
to sale his leasehold rights and purebasr/d thi^ sann* theiiisidres. 
Assuming that the seventh defendant lias hemi actually ou>!( d in 
consequence of the transactions with or proceedings against ! ^>kk;d, 

Eeddi, a matter which is not explicitly dcaif witli by tiie rmirU 
below, it is difficult to see how that would rentier tlu' nnuagagtvrs 
liable for wliafc is claimed hero as inte^e^l■. Ahme ni' 1in> oovtaianks 
under section 85 of tlio Transhu* of IVo]«erty Af^t rij':'|di/s t;/ a easr' 
like the present. But granting that, wiili ivifi.NniiH' to tin* ivrnvs 
of the arrangement entered info hetween. Anmnu'anufuu theet-vt^nl h 
defendant and the first defendant ami Ids hioriier. flu* fVitt 
acted wrongfully in reganl lo the plainfiffis rd-o in iritcTirring v. ifh 
the possession and enjoyment of tlu* sevenih defcndarita 'nicr- 
ferenoe may expose them to an action for ihmiagvs. k:d it wu'iji/t 
not entitle the plaintiffs to ask the ("onrt to n'-ad. Iho insirnmenf td' 
hypothecation as if .it contained a promise on ihr* part of the iTnn1> 
gagors to pay interest in the events whieij Iiave hapjieimd and thus 
in effect to readjust, in the language of .iluthusand Ahar, J,, hi 
the case already cited, the original eonhau't on ari r/fuitalde 
supposed to 1)0 bottm suited to iho altered state rd‘ ihingR. 

The decree appealed from should thcreforo }-ic siistuinou' and wo 
accordingly dismiss this second appeal with costs of the dolhm'kiufs 
Nos. 1 to 6. 
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APPELLATE CIVIL. 

Before Sir Arnold White, Chief Jmtice, and. Mr. Justice Moure. 

1903, DOEASAMY PILLAI Am othees (Piaintifes), Aitellakts, 
July 17. 30. 

Angus fc 6. 

- MOOPPAU and othees (Dei’endantb Nos. 1 to 11), 

BESrONDENTS,* 

Rent Recovery Act (Madras)- -VIII of 18G6, ss. IS, 36, 40— noiice of 
sale — Onus of showing that requirements of have been complied wit!f-- 
Irregularitii— -Civil Procedure iCode — Act XIV oj 1S82, -83 

respect of the same matter ''—Joinder of causes of action and parlies— Suit 
against purchasers of diferent items at invalid sale. 

Where the validity of a sale of land for arrears of rent is in f|nestioii it. is for 
file landlord who socks to avail himself of tlie special procedure by wuiy of 
distress provided for by the Act to show that the rctiuircments of the Act have 
been complied with. 

Insufficient notice of sale is not a mere irregnlarity enralde under sections 3i> 
and 40 of the Eenfc Recovery Act. The provisions of section 36 • cannot, be 
importe.d into section 40 so as to make the former applicable to a sale of land 
distrained for arrears of reut. Section 3G introdnces an excc'ptaoii to the general 
rule that, primd facie, non-com pliance with the requirements of tlic Act will vitiate 
a sale j and this exception is expressly limited to the case of moveable property. 

The j)rovision in section 18 as to the length of notice is that in fixing the day 
of^sale, not less than seven days must be allowed. If a notice be published ou 
the 16 til announcing that a sale ^will take place on 22jad,^the sale will be bad, 
even though it may take place, in fact, on 23rd. 

A suit against a number of purchasers of dilfereut items of land divStrained and 
subsequently sold under the Kent Recovery Act for a declaration that tlie sale 
was invalid for want of proper notice is not bad for misjoinder of parties and 
of causes of action. Though, in a sense, every item sold constiki.tes a separate 
sale, the “ matter is the same, the sale being hf distrained property, imder the 
same notification and__in respect of ilie same arrears. The proceedings in wdneh 
the various items arc sold arc one and the ground on which the validity of the 
sale is impugned is the same in each case. The same defect vitiates the whole 
proceeding and is the common "ground of attack. The cause of action, namely, 
the wrongful sale, is the same as against all the defendants. 

When a suit is brought under section 283 of the Code of Civil Procedure, the 
attachment (and not the making of the order) constitutes the cause of action j 
and different purchasers of the attached property may be properly Joined m 
defendants in the same suit. 


Second Appeal 1352 of lOOl, presented against the decree of CLP, T* 
Power, Bistriot Judge of Tanjore, in Appeal Suit'”K‘o. OSO of 1900, presented 
against the decree of S. Eunganada Mudaliar, Bistriot Munsif of Tanjore in 

Original Siiife No. 668 of 1898 . ’ 
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Suit for a declaratioa that a sale of .eert.aiu land ftir arrears ol! ivait 
under Act 8 of ISOS, was invalid. The suit was bmaglit, aguiu^r 
a number of defendants, each of whom had pitreluisi-il items (rf huid 
at the sale. The defence of misjoinder of parties ami 
of action was raised. The District Munsif set oat 
as raised by tbe defendants on this ground thus 1 he n 1 »jrete'f'?i 
as to misjoinder of parties is connected with the jdea oi rni^jubulrr 
of causes of action, and they both stand togi;lhor. Fh: hit if is' 

argument is that their suit is in the main tluit I'lie ivrenue s,'?]-* 
uuder which defendants claim is bad, and that ]’da ini' ills stiJl 
continue owners. On the other liand, defendanis t!tat the 

sales were held on different dates, the properties sold wert* u’il!V:'ri.'ut , 
the purchasers were different, and tlieri'ff,)re, the eau.se of action 
wasdifferent as against each purchaser d' Further facts maleriat 
to the questions raised are set out iii the jadginent, I’lm I’hstrift 
Munsif dismissed the suit on the ground that it was laal |Fr 
multifariousness. An appeal to the District Jiidgt* was disnu'ssvhh 
with a modification as to costs. 

Plaintiffs preferred this second aipeai. 

P. S» Swmivami Ayyar for appelhmts. 

F. Krklmaswami Ayyar for first, sec'ond, sixth, ninth niid imith 

respondents, 

JunGMENT. — Two f|iicstions arise for tirteniriiiaiiuu ht f’lls 
appeal. First, was the sale of the lands in <vuosti.m hrfd jVr fl: ■ 
reason that the requireineiits of sect ion 1 8 o i'f ho Act A ’ 11 !" t ■ ;' ! 8 i 55 

with reference to public notice were not eomp'liod with ? 81 

was the suit bad for misjoinder of pn.rti *:‘9 and eausos art ion r 

As regards the first question, seetiou 18 requiivs a n.vfio^'- tti !v 
fixed up specifying the property to be sold and Hie umc amd jda.v.* 
fixed for its sale and prorides that in fixing tbe day nfsalr uvi 
than seven days must he allowed from the date of tho iiufiro, h'hr 
time fixed for the sale was the 22 iul, 23nh 25th and, 2 ntti of ApriL 

The notice was dated the 14th of April, bat t!?o "District .Mmidf 
found, and there was evidence to support tlie lindiug, fiiar it w;r. 
not published till the ICtli, /a?., less than seven days fhr fjj'xf 

day fixed for sale. The District Judge was of opinion tint dn' 
evidence did not establish that the notice was published tlani 

seven days before the earliest of the four days fix<,‘d for the suF, 

^ In thus placing the onus on tlio pluiatii'F wr mv 
opinion that the learned Judge was wrong. It ix P/r ihn laud, lord. 
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Boeasamt wlio seeks to avail himself of the special proeotluro by way of 
PinAi (jistross provided for by the Act, to show- that the i”ei|uirements of 
sfuTHusAJir the Act liave boca complied with (see the judgment of the Privy 
Council in Maharajah </ Burdican v. Taramndari I)ebi{l) and Nattu 
Achalai Ayijangar v. Fai thasaradi PiUat(2), Mahomed Zamir y. 
Abdd Makm{o), Ilurro I)jyal Roy Ohoicdhry v. Mahomed Gazi 
ChowdhryA). The learned Judge farther held that even if the sale 
notice was pnLlished only six days before the sale, this amounted 
merely to an irregularity which would not vitiate the sale. Here, 
again, we think he was wrong. Seetien 10 provides that the sale 
of a defaulter’s interest in land should be conducted under the rules 
laid clown for the sale of moveable property distrained for arrears 
of rent, and section 30 provides that no iri*egularity in publishing or 
conducting a .sale of moveaMu property under the Act shall vitiate 
the sale, but that any person who has sustained damage by reason 
of the irregularity may bi'ing a summary suit before the Collector 
to rceovor compensation for the damage. It was argued that section 
36 and section 40 must he read together and that the elfect of 
section 3 i is imported into section 40 so as to make the provisions 
of section 3G with reference to sales of moveable property ap- 
plicable to a sale of laud distrained for arr’ears of rent. Such a 
construction cannot bo adopted without doing violence to the 
express words of the section. 

Section 36 introclueos an exception to the general rule that 
prima facie non-compliance with the leqnitemeuts of the Act, will 
vitiate a sale. The exception is expressly limited to the case of 
moveable property ; and it may be said there is good reason for 
this. Damage sustained by irregularity in the sale of moveable 
property could in all cases be met by pecuniary compensation. It 
is quite con eeivable that damage sustained by irregularity in the sale 
of land could not. It seems to us impossible to treat tbe enaetmeni 
oontained in section 36 as one of “ the rules laid down for the sale of 
tbe landed property ” referred to in section 40. The ratio decidendi 
of the case Achalai Ayymyar v. Parthamradi PilM(2}^ 

appears to ns to he applioablo to the facts of the present ease. 

It was also contended that inasmuch as the sale did not in 
fact oommenoe until the 23rd, a notioe published on the 16th would 


(1) I.L.E., 9 Oalo., 619 at p. 624. 
f3) I.L.E., 12 Calc., 67. 


(S) I.L.E., 3 Mad., 114. 
(4) I.L.E., 19 Calo., 609. 



fOK XXyiL] MADEAS SEEIES. '97 

be publisited seven daj^s before the sale and the requirements of 
the section would be met. The short answer to this eontontion is 
that the section does not require that the notice should be published 
seven days before the sale takes place, but that in fixing the day 
of sale not less than seven days must be allowed, August 22iid was 
none the less the fixed day of sale because, as events turned out, no 
sale in fact took place on that day. In our judgment the sale was 
bad and must be set aside. 

As regards the second question, the District Munsif was of 
opinion that the suit was bad for misjoinder. In the view taken 
by the Judge it was not necessary for the lower Appellate Court 
to decide the point. In our judgment the suit is not bad for 
misjoinder. 

The right to relief alleged to exist against the several defend- 
ants is in respect of the same matter (see section 28 of the Code of 
Civil Procednro), viz., the alleged wrongful sale of the plaintiffs’ 
lands. In a sense, of course, the sale of every item of the 
property sold constituted a separate sale, hut the ‘‘ matter ” was the 
same. The sale was a sale of distrained property under the same 
notification and in respect of the same arrears. Tlio proceeding in 
which the various items were sold was one and the ground upon 
which the validity of the sale was impugned is the same in each 
case. The same defect vitiates the whole proceeding and is the 
common ground of attack. The cause of action is the same as 
against all the defendants. In the cases to wdiich Mr. Erishnaswami 
Ayyar referred {e.g,^ Burstall v, Bei/fus(l)), the cause of action 
alleged against defendant A was distinct from the cause of action 
alleged against defendant B. Even if the words in respect of 
the same matter ” occurring in section 28 of the Code of Civil Pro» 
oedur© warrant a narrower construction being placed upon the 
section than that which the English Courts have adopted with 
reference to the corresponding English rule (E.8.0.0. XVI, r. 4), 
we feel no doubt that the ‘^matter” in the present case is the 
same. As regards the Indian authorities, reference need only 
bo made to the cases of Byathamma. v. Avulla{2)^ JDampam^ 
boyim Gmtgi v. Addala E(imamami{Z)^ RagJimath Miilcund v, 
Sarosh J?^wa(4), and Sira Lai Mozundar v. Promnno Chmder 


(1) L.B., 2 $ Oil. D., 35. 
(3) IX.B,, SS Mad., 736, 
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Moo PR AN. 


(2) 15 Mad.. 19. 

(4) I.X,.E„ n Bom., 2m. 
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Dorasamy Bmm8{l )) . Mr. Krishuaswami Ijer sought to distiBgiiisli the last- 
mentioned case on the ground that when^ as in that eases a suit 
Muti[ 0 samy brought under the provisions of section 283 of the CodCj the 
making of the order constituted the cause of action. But this is 
not so. When a suit is brought under that section, the attachment 
is the cause of action, and dijferent purchasers of the attached 
property may he properly joined as defendants in the same suit. 
So here, the wrongful sale is the cause of action and the different 
purchasers at the sale were rightly joined as defendants. 

We think the plaintiffs are entitled to the declaration for 
which they ask. We accordingly set aside the decrees of the lower 
Courts and make the declaration as prayed. The plaintiffs are 
entitled to their costs throughout. 


APPELLATE CIVIL. 

Before Sir Arnold White ^ G/iief and Jfr. Justice 

Suhrahmanta A yifm\ 

1903. SYED NATHADU SAHIB (PniiNTiFF), Afpfi'.oant, 

Inly 22, 29. 



NALLU MIJDALY (Dei^exbaot), Ei-isroAmENT.’^* 

Iltcecuiion-^I^UT chase hy decree-holder at stale in fl:rPfution of his decree-:' Sait 
for land and mesne proJits — Decree rnodmed in second appeal— AUachmmii and 
sale of layids for mesne profits pendhaj a-ppecl—Sale under aiiachment — ■ 
Purchase hij Judgment-creditor and suit to reeowr lands purchased — Maiu- 
tainabiliiij. 

K obtained a decree against E, on a hypothecation bond, piirclmsed the 
bypotlieoated property in execution and assigned bis rights nnder the purchase 
to tlie present plaintiff. Plaintiff sued the present defenelant ant! otliers for the 
recovery of the lands and obtained a decree for possession and mesne profits. The 
High Court, in second appeal, held that plaintiff was entitled to recover possession 
of only three-f earths of the lands and mesne profits of snch three-fourths, and 
that defendant’s share in the lands, namely, one-£onrth, was affc?cted neither hj 
the decree obtained by K, noi* by the execution proceedings under it, While 


(1) 12 OX.E., 556. 

* Second Appeal No. 1666 of 1901, presented against the decree of T. 
Yarada Bow, Subordinate Judge of Madura (East), In Appeal Suit No, 498 of 
1900 presented against the decree of Y, Swaniinatha Ayyar, District Mnpsif of 
Tirnmangalam, in Original Suit No. 141 of 1900, 
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that second appeal was pending, plaintiff had attached other lands belonging to 
the defendant on account of the mesne profits awai-ded to him by the decree tLn 
under appeal, caused them to be sold and became the purchaser thereof for Es 70 
the amount of the total mesne profits being Es. 100 . The present suit waste 
recoror the lands so purchased, and it was contended for the plaintiff that thon<^h 
the decree ™der which the sale in .uostion had taken place had been modified 
subsequently, yet inasmuch as the purchase was for an amount less than the 
three-fourths ot the mesne profits the defendant was bound by the sale • 

Md that the plaintiff was not entitled i:o succeed. The rnie is that where 
a decree-iolder purch.ascs at a .sale in execution of his decree the purchase is 
suhioct to the final result of the litigation bei ween him and his judgment-debtor 
(though wheio a third party purchases, the sulisoquent modification of the decree 
does not affect h.is rights). The rule still .applies where the property is sold 
for a sun. equal to, or less than, th.at eventu,a.:iy found to be due. The obiect of 
the rule is to prevent the interests of judgment-debtors from suffering by sales 
of their property before their li.ability is finally determined, and to prevent indg- 
ment.c, -editors from profiting at the ...xpense of their debtors by becoming 
purclwsors in sales pending litigation by w,av of appeal ' ^ 

Whether . a decree-hohier-pnrebaser might, in a .,it properly framed, be 
treated as if he he.d a cnarge on what he purchased for what was ultimately found 
duo to hmi, where the decree was not altogether reversed but only modified- 
Qwsere. 

Buhoc Geicrcc Pcrsl^l .Si»sh, >,19 Snth., W.E. 4161 

referred to, ’ /> 


StriT for ]aBd. Tto mamicr in which rlaintiff’s claim arose is 
fully ivt ouf in flic jndgmont and in the head-note. The District 
Munsif dismis,sed the suit and the Snhordinate Judge upheld that 
order. 

Plaiutifl' prefem-d this second appeal. 

R. Suhrahmania Ay)jar for appelhmt. 

T. F. Seshtighi A>nj(n- for respondent, 

JuntwiiiNT.-Onc Kvlasam Chetti obtained a decree against 
Chiuna Ibraliim JJowthiin nn a hi pothocation Iiond, purchased the 
hypothecated property in execution and assigned his rights under 
the purchase to the a]ipollant. The appellant instituted Original 
SuitNo.e of 188(5 in the Court of the District Munsif of Tiraman- 
galam again.stthe present respondent (Chinna Brahim’s broth®) 
aud others for the recovery of the said lands and olitained a decree 
for possession and mesne profits. The matter ultimately came 
before the High Court in second appeal, in wliich it was, among 
other things, held that the appellant was entitled to recover 
possession of only three-fourths of the lands and mesne profits in 
re.spectof such threo-femrths and that the respondent’s share of 
the lands, vix., one-fourth, was affected neither by the decree 
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oMamed by Hylasam Chetti, nor tbo eseeutioii prooecdings tbere- 
■under. During the pendency of such second appeal, the appellant 
attached other lands of the respondent on account of the mesne 
profits awarded to him by the decree then under appeal, caused ihe 
same to he sold and heoame the purchaser tliereof for the sum 
of Es. 70, the amount of the total mesne profits having been 
settled to be Es. 100 and odd. 

In the present ease the appellant sues for the recovery of the 
lands so purchased. 

The District Munsif and the Subordinate Judge dismissed the 
suit on the ground that the decree in execution of which the 
appellant became the purchaser having been modified in the second 
appeal, the sale during the pendency of such appeal was not 
binding on the respondent. 

On behalf of the appellant it was urged that though the decree 
under which the sale in question took place was modified subse- 
quently, yet iiiasinncli as the purchase was for an amount less 
than three-fourths of the mesne profits settled as aforesaid, the 
respondent is absolutely hound by the sale. hTo doubt the decree 
in the second appeal for delivery of the three-fourths of the lands 
awarded to the appellant was, as against all the defendants 
therein, inclusive of the present re.spondent ; but so far as the 
mesne profits were concerned, the respondent was not in express 
terms stated to he a party liable and it does not appear that any pro- 
ceedings were taken subsequent to the decree in the second appeal, 
with reference to the ascertainment, so far as the respondent, was 
concerned, of his liability, if any, in respect of mesne profits, or of 
the extent thereof. Even assuming that the respondent was one 
of the parties responsible for the whole of the me.?no profits pav.able 
in respect of the three-fourths of tlie lands decreed to the appellant 
and that the amount thereof was equal to, or exceeded, the price 
for which the appellant made the purehnse relied on, it is diftieult 
to see how on principle that would take the appellant’s case out 
of the scope of the rule laid down by the Judicial Committee iii 
Zain-ul-abdin Khan v. Muhammad Asfjhar Ali K/>an(l) and the cases 
following it, which is to the effect that, though in the ease of third 
parties poarohasing at execution sales, the subsequent reversal or 
modification of tho decree or order under which tbo sale took 


(1) I,L.E„ 10 Alt, lec. 
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place does not affect theif rights, it is otherwise in the ease of 
decree-holders themselves pnrohasing, and that in their case the 
pimohaseis subject to the final result of the litigation between them 
and their judgmont-dehtors. 

There is .no authority for the contention on behalf of the 
appellant that when the property is knocked down for a sum equal 
to, or less than, that eventually found due, the rule has no appli* 
cation. Nor can any sound reason be found to support it The 
object of the rule in so far as it relates to judgment-creditors 
is apparently to prevent the interests of judgment-debtors 
siifFering by sales of their property before their liability is finally 
determined, and to avoid judgment-creditors profiting at the 
expense of their debtors by becoming purchasers in sales pending 
litigation bj^ way of appeal. To uphold the contention in question 
would, on the one hand, result in judgment-debtors 'who are appeal* 
i)ig against decrees passed against them having to pay more than 
they are in truth bound to pay in order to prevent a sale of their 
properties before their liability is finally ascertained, and, on the 
other, to encourage speculative purchases by decree-holders to the 
injury of judgment-debtors. In eases where the decree is not 
altogether reversed but onl}^ modified, the view most favourable to 
a decree-holder-piirchaser in the position of the appellant would 
be that deducible from the ease of Baboo Goivrec Bayyanath 
Pershad Y, Jodha Smjh(l) where it was held that a judgment- 
debtor seeking as pbiintiff to get rid of the sale should have relief 
only on condition that ha ]>aid up what was duo under the ultimate 
decree, in other -words, that the decree-holcler-purchaser should 
be treated as if he held a charge upon wdiat he purchased for 
what was ultimately found due to him — though no such course 
appears to have been suggested in the case of S(d Zhmdrnal v, 
Srimtilh Bay (2}^ where reliance was placed on the ease cited from 
19, Weekly Eeporter, apparently for another purpose. 

Bo this as it may, the party seeking relief here is not tho 
judgment-debtor, but the decree-hold er-purchaser, w'^ho has not 
prayed for possession on condition that the defendant fails to pay 
within a time to l)e fixed by the Court what lie had to pay under the 
decree in the second appeal, as he should have done if the view of 
the law applicable to the ease be as stated above. On the contrary, 


(1) 19 Siitlu W.E., 416. (2) r.L.E., 27 Calc., 810. 
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he has throughout proceeded oii the ‘unteB.able footing that his 

pm’chase was absolutely bindiug on tlie respondent. 

Tbe lower Courts were therefore right in dismissing the suit ; 
this second appeal fails and is dismissed with costs. 


APPELLATE OIYIL. 

Before Mr. Justice Suhrahmanya Ayyar and Mr. Justice Boddmi, 
VEERANA PILLAI aud akoxhee (Defe.vdakxs Nos, 1 Asn 2), 

AprElXAETS, 

V. 

MUTHUKUMAEA ASAE.Y aa'D aeotiier (Pxaiktiffs), 

EESPOJfDE>’TS.* 

Cn’i'Z Procerlure — Act XTT o/1882, 13, 43 — Suit for land in ^rrongfu-l 

possession of defendants — Former snii fo recover rfioneij alleged to he due on 
mortgage hy sale — Maintainahilifij, 

Plaintiffs sued to recover iiossession of land which, thoy nllego<I, was In the 
wrongful possession of the defendants. In a former suit plaintiffs liad sued 
certain defendants (two of whom were defendants in tlie present suit) to rccoTor 
money alleged to ho clue under a mortgage hy sale of the land. That suit was 
dismissed on the ground that the alleged mortgage -was an usufructuary mort- 
gage wliioli contained no coyennnt to pay and that, in consequence, no suit for 
the money or for the sale of the land could ho mnintained. In the q resent suit, 
plaintiffs claimed as morigageos and complained that the t’wo defendants, themgh 
let into possession as tenants, refused to surrender tlie land and were setting 
lip title; 

Eeld^ that the suit was not barred hy section 43 or by section 13, Explanation 
II of the Code. The rights ivhich were the subject of litigation in the former 
suit were totally different from those nmv claimed. 

A/runachalam Clietti r. Meyyappa ClwiH, (I.L.E., 21 Mad,, 91), coniineiited on. 
Bamasivami Ayyar v. Vythinatha aiyvar, (I.L,E., 26 Mad., 760), approved and 
followed. 

Suit to recover possession of land from persons alleg-cd to be in 
wrongful possession. The main question raised was whether 
tbe present suit was ban-ed by reason of a previous suit. Tho 
nature of the previous is set out in the judgments. The District 
Munsif held that tho suit was barred and dismissed it. The 

* Civil Miscellaneous Appeal No. 132 of 1003, presented against the order of 
T. M. Eangnoliari, Subordinate Jndgo of Madura (West), iii Appeal Suit No. 
613 of 1901, ireseiited against tho order of Y. S^Yun^^tl!^llla A> 7 ar, District 

Munaif of Tim man gala m, in Original Suit Eo. G32 of 1900, 
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Subordinate Judge reversed that order and directed the Munsif 
to try the suit on its merits. 

Defendants hTos. 1 and 2 preferred this appeal. 

F. Krishnaswami Ayyar for appellants. 

P. P. Simswami Auym' for respondents. 

SuBKAHMAisrYA Ayyar, J, — The plaintiffs in the present suit had 
brought a previous siiit^ Original >Sait No. 510 of 1898 on the file 
of the District Munsif^s Court of MadurU; against nine persons, 
inclusive of the first two defendants in the present suit, who wore 
the eighth and ninth defendants therein. The plaint in that suit, 
in effect, stated that on the 9th August 1864, Suppan Asari, father 
of the plaintiffs, had for the sum of Es. 245, stipulated to be repaid 
in three years, obtained from Palani Eumarii Piilai, grandfatlior of 
the then first and third defoiidants and fatlier of the second defend- 
ant’s husband, and Muthukaruppa Piilai, father of the then fourth 
and fifth defendants, a mortgage of the lands now in dispute, which 
had vested in the mortgagors to the exclusion of their brother, the 
then sixth defendant, father of the seventh defendant ; and after 
certain other averments, to which reference wdll be made later on, 
prayed for a decree for repayment of tbe mortgage amount as well 
as of certain other sums subsequently advanced on the condition 
that they wore to be repaid along* with the mortgage amount, 
and for an order for sale of the mortgaged property. 

That suit w^as eventually, so far as appears, dismissed on 
the ground that the alleged mortgage was a purely iisufractiiary 
mortgage which contained no covenant to pay and that that being 
so, no suit for the money or for the sale of the land could 
be maintained. 

In the present suit the plaintiffs refer to their alleged title 
to the lands in question as mortgagees, much in the same terms as 
in the previous jilaint and proceed to state that the present first 
defendant (eighth formerly) though let into possession as a tenant 
by the plaintiffs is setting up a title in himself and that he and the 
second defendant (ninth formerly), w^ho got into possession through 
him, refuse to surrender the land ; and pray for a decree for 
possession of the lands and mesne profits. The plaint states as an 
alternative gimund for the reliefs claimed that, even should tlio 
plaintiffs fail to make out the letting alleged^ they are uuiitlud to 
recover on their title as usufructuary mortgagees under the said 
instrument of the 9tii August 1864. 
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Tlio lower Appellate Court has held that the present suit was 
not barred bj the previous suit. 

On behalf of the appellants (first and second defendants) this 
coiielusion was impeached, it being urged that the suit W'as barred 
under the provisions of section 43, Code of Civil Procedure, or 
section 13, Explanation II, or both. 

The law as to questions of bar under those provisions was 
discussed at great length in llcmufsivami At/ytO' v. Yyihincdhfi 
" Ayyar{l)^ and all the previous important authorities bearing on 
the subject w^ere fully review'ed and examined, and I need only 
say that I entirely concur in the eoneliisions airived at there* 
Though I did share in the view that some of the ol)seivations 
of the Judicial Committee in Kamemar Femhad v. llajJaanari 
Buitan Koer{2) w'arranted the notion that Explanation II to 
section 13 of the Code of Ci^il Procedure had iiitroducoil a eiiango 
in the law of m* fudteata in so far as plaintiffs were concTiiied, so 
as to make it ineumbent on them to make every cause of action 
relating to the property in litigation and existing at the time 
of the suit, a ground of attack, unless such a comso wuis likely to 
lead to confusion, and whatever may be the correct interpretation to 
be put upon the language of the Judicial Committee in the above 
case had it stood by itself, yet, having regard to other pronounce- 
nients by the same tribunal re-aifirmcd subsequently to the said 
decision, such notion can no longer he taken to he ■wclI-foimdeiL 
Consequent I}-" 5 speaking for myself, anything in the language used 
in the judgment in Anmaekalam Clieiii v. Meyyappa Cfietii{a) 
inconsistent witJi the view of the law as expounded in the rceent 
decision of this Court above referred to can no longer be treated as 
of any authority. 

Turning now to the appellants’ contentions here, there can be 
no doubt that they are unsustainablo. The rights which wxuu the 
subject of litigation in the suit of 1898 -were an alleged right 
to recover a sum of money on a covenant which, it was foniid, 
did not exist and an alleged right accessorial to such co^nuant, viz,, 
a right to an order for sale. Those rights arc, of course, abscdutelj^ 
different from what are now sought to bo made the subject of 
adjudication, viz., the right to eject a tenant and another claiming 
through him, on the ground of the tenant’s denial of the landlord’s 


(1) 26 MacL, 760. (3) 20 Calc., 70* (3} im.E., 31 Mad*, Oh 
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title and ilie riglit of a inortgageo t;) possession under a purely 
usufructuary mortgage; which latter necessarily negatives a right 
to recover money on a covenant to pay, or to obtain an order for sale. 
The rights in respect of which the plaintiffs now demand judgment, 
in other words, the causes of action now sued upon, being thus 
entirely different from the rigdits or causes of action to which the 
previous suit related, section 43 of the Civil Procedure Code, which 
simply enjoins that the whole claim arising out of the same cause 
of action should be included in the suit, can have no application. 
Next, as to the objection raise 1 with reference to Explanation 
II to section 13. No doubt, in the plaint in the suit of 1898 
reference was made, among other things, to the possession of 
the ^mortgaged lands by the plaintiffs, to a letting by them of the 
lands to the then eighth (present first) defendant, and to the latter 
denying liis alleged landlord's title and setting up a claim to the 
property himself . But, though these averments may have been 
relevant as a reason for the inclusion of the eighth and ninth 
defendants in the suit in order to get an order for sale binding on 
them, yet it is manifest that in that suit, the plaintiffs could not, on 
the basis of those averments, have prayed for a decree for possession 
from the present defendants, since that would have been a clear case 
of misjoinder of causes of action and conse(pciitly the causes 
of action now relied on were not, with i^eferoiice to the previous suit, 

“ matters which might and ought to have been made groaiids 
of attack within the meaning of Explanation II to section 
13 of the Civil Procedure Code^ even if the intoriDretation to 
be put on liameswara Pershad^s case were ditfei’ent from that 
adopted in the recent second ajpeal above referred to. 

The present objection on behalf of the appellants fails all 
the more, since, according to the decision of this Court already 
referred to, that explanation docs net render it incumbent on 
atplaintiff to combine as grounds of attack every cause of action 
he may have at the date of the suit in respect of the property sued 
for, even if it were possible fur the plaintiffs to have, consistently 
with established rules of pleading, claimed the present reliefs also 
in the foniier suit. 

The appeal, th-'u^efore, in opinion, fails and 1 would dismiss 
it with costs. 

Bodbavi, B— I agree that the plaiutiils' suit is not baired 
under section 13 or section 43j Civil Procedure Code, It is not 


Vkerana 
Pi L LAI 

Muthu- 

KUMAEA 

Asaey. 



Veeeana 

FILIiAI 

u. 

Mothu- 

KUMA»A 

Asaey. 


1903. 

April 16, 17. 


106 THE INDIAN LAW EEPOETS. [VOL. XXVII. 

necessary for me to state the facts of the case or to do more than 
state my conclusions as shortly as possible after the very full 
judgment of Sii’ Suhrahmanya Ayyar. J . 

The cause of action in the former suit -was to recover the 
mortgage amount by sale of the mortgaged premises. The present 
suit is a suit to recover possession of the land from persons 
who are in wrongful possession. i- 

Although the first and second defendants in tlie present suit 
were joined as defendants in the first suit, as persons elaimiug an 
interest in the land, the present claim formed no part of the cause 
of action in that suit nor was it a cause of action upon which the 
plaintiffs could rely in the alternative or otherwise in su^jport of 
the relief they sought in that suit. The cause of action in the 
present suit is totally distinct and different and therefore the suit 
is not barred. The appeal should he dismissed with costs. 


APPELLATE CIVIL. 

Before Mr. Justice Benson and Mr. Just-ice Bhmh-ydm Ayyangar. 

"VEEEAPPA OHETTIAE (Poth Defendant, CouNXEK-rETmoNEK), 

Afpbixant, 

V. 

EAMASWAMI AIYAE (Plaintiee, Petitionee), Respondent.* 

Civil Procedtm Code — Aot XIV of 1882, a. 234 — Pornoual decree by one partner 
ayamat another for dissolution and for a definite sum of money — Death of 
judgmeni’-dehtor— Right of decree-holder to ed^emie — Joinder of 'undivided 
brother of deceased-^Legality — Umdu Law. 

Petitioner liad obtained a decree against bis three partners dissoiving the 
partnership and ordering the first defendant to paj him a definite sum of money* 
Before the decree was executed, first defendant died, and petitioner now sought 
to execute it, under section 234 of the Code of Civil Procedure, against the 
widow and undivided brother of first defendant who had been Joined as defendants 
as the legal representatives of the deceased. The first defendant ' had not been 
sued in a representative capacity, as managing member of his family, nor was it 
shown that the business was a family business ; 

Meldj that inasmuch as the decree was pui*ely in perst/nam against the first 
defendant, and not a decree against any property represented Ly him, or one 


* Civil Miscellaneous Appeal bio. ,142 of ll»02, presented against the order of 
B. B, Blwin,, JUistiict Judge of South Aicofc, datod the 27th ^ieptember in 
B.B* No. 36 of 1902 No. 413 of 19U2j, m Uriginai Suit No. 8 of 1900. 
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winding up tho affairs of the partnership and providing for payment of its debts VEE»AP?iV 
and for distributing the snrpilus according to the shares of the partners, petitioner . Chettiau 
was not entitled to execute it as against the bi’other by attaching and bringing to 
sale Joint fatiiily property which had come to him by surviyorship, whether it Aiyae. 
was ordinary family property, or property acquired for the family by the partner- 
ship trade, 

Meldf further, that execution should ju'oceed only against the \\ idow, who 
alone was the legal representative of the lirst defendant, and the brother's name 
should be removed from the record. Execution should be granted, under section 
234, against the widow, as the legal reiaresentative of the deceased first defendant. * 

If the deceased had left any separate property it could be attached even in the 
hands of the fifth defendant, just as it might be attached if it were found in the 
hands of any stranger* 

Execution petition. Petitioner had brought a suit against three 
defendants, his partners, for dissolution of partnership and for 
winding it up. A decree was passed (after a .reference to arbitra- 
tion and receipt of award) dissolving the partnership and ordering 
first defendant to pay a definite sum of money to plaintiff. Before 
that decree was executed first defendant died, and petitioner 
brought his widow on the record as fourth defendant and his 
undivided brother as fifth defendant, these being joined as the legal 
representatives of the deceased first defendant. There was nothing 
on the record to show that first defendant had been sued in his 
representative capacity as managing member of the family ; nor 
was it shown that the trade was a family business. The District 
Judge ordered execution to issue against these defendants and 
such property as had come into their possession, holding that first 
defendant had managed both partnership and joint family 
property, and fifth defendant was liable though he was not a party 
to the decree. 

Fifth defendant preferred this appeal. 

F. Krishnaswami Ayyar and 8, Srinivasa Ayyar for appellants. 

P, i2. Sundara Ayyar ^ T, Bangaramannja Chariar and T, F. 
Gopalaswami MudaUar for respondent. 

Judgment. — The plaintiff brought tliis suit against the first 
defendant and two other partners for dissolution of partnership 
and for winding it up. After making a reference to arbitration 
and receipt of an award, a decree was passed dissolving the 
partnership, and ordering* the first defendant to pay a definite sum 
of liioney to the piaintilT. ];>oforo the deoret^ was executed by tlie 
plaintiff the lirbt defendant died and tho plaintiff: now seeks to 
execute the decree under section 231, Civil BrocediU'e Code, against 



i 08 THE INDIAN LAW EEPOETS, [TOL. XXVII. 

Veeeappa the widow and undivided brother of the first defcadaiit. The Dis- 
CiJETTiAE Judge has joined the widow' and brother as defeodaiits Nos. 4 

Eamaswami and 5 and has allowed execution to proceed against them in respect 
^ of such property as has come info their possession, ovidcaitly 

meaning to include not only the separate property, if any, of the 
deceased, hut also the partnership property which had liceii in tlio 
hands of the first defendant and which, after the first defendant's 
# death, had come into the hands of the fiftli defendant. We are 
unable to uphold the order of the District Judge as it stands. 

The principal question -whic]! has been argued bf‘for(3 ns in 
support of tho order is that the decree against the first defendant 
was a decree against him as managing member of the family in 
respect of the trade w'hich he carried on in partnership with the 
plaintiff and tho second and third defendants, and that the decree 
can be exocnted after his dcatli against the surviM'ng inemlH}r 
of the family, viz., the fifth defendant, just as if ho liacl been a 
party to the suit. 

The decree against the first defendant •whieli is sought to be 
executed is not a decree against any property represented by the 
first defendant, nor is it a decree winding up tlie affairs of the 
iminership providing for payment of its debts and distributing 
tho surplus according to the shares of the partners (vule section 
265, Indian Contract Act) ; but it is piirel}^ a decree in pemmain 
against him. 

We may also add that there is nothing on the record to sJtow 
that the first defendant wns sued in his representative capacity as 
managing member of tlic family nor is tlie iradc in iesj:eet of 
which the suit wms brought one that is iifanssarily a family 
business and not the fii'st defendant’s individual trade. That lieing 
so, wm arc clearly of opinion, following the Full Bench decisions of 
this court in Karnataha Ilanimantha v. Andulcun Ilcmum a 
Karpahambal Ammal v, GannpcMi Subba^ji/an(il), and MuHin w 
VirammalfS) that tlie decree cannot be executed against tlie fifth 
defendant by attaching and bringing to sale joint family property 
•which has came to him by survi\ orsliip whether it is ordinary 
family property, or property acquired for the family by the 
partnership trade, 


(1) LL;E., 5 Mad., 232. (2) I.L.IO, 5 xMatl, 2U, 

(3) 10 Mad, 283, 
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The other question argued before us on behalf of the aiipcllant Teerappa 
is that execution should proceed only against the widow v/ho alone 
is the legal ropreseiitative of the first defendant., and that execution 
cannot proceed against the fifth defendant even if he be in posses- 
sion of any portion of the first defendant’s assets that was his 
separate property. 

We think that this contention is well founded. The name of 
the fifth defendant should he sirnek off the record and execution 
should he granted under section 234 against the widow as the 
legal representative of the deceased first defendant. If the latter 
has left any separate property tl e same may be attached, even in 
the hands of the fifth defendant, just as it ni’ght he attached if it 
wein found in the hands of any stranger. 

In the result we allow the appeal with costs and setting aside 
the order of the District J udge we direct him to restore the petition 
to his file and to dispose of it afresh according to law. 


APPELLATE CIVIL. 

Before Mr. Justice Siilj7ah}rania Ayyar mid Mr. Justice Davies. 

MAHARAJA OF JEYPORE (Appellant), Petitionep, 1002. 

Xovoiiibor 2S, 
Deoeniher 

SEl NILAIJEYI PATTAMAIIADEYI and anotheu (Respondents), 

Respondents.'*' 

Vuagapatam Agency Bides — Btde SX'XI — Bight to petition Qovenuuent — Bide of 
a unhatmitive character — Revision in execution p7'oceediinjs, 

Dole XXXI of the Agency Eules for tlio District of Vizngiipaiam is of a siili- 
Stantive character and provides for revision in execution and other petitions in 
regard to whicli no right of appeal lias been given. 

Buie XXXI is not ultra vires. 

Execution Petition, filed in the Court of the Agent to the Gover- 
nor, Vizagapatam. An order was passed on the petition by tho 
Acting ^Senior Assistant Agent, against which the petitioner 


- Civil Miseehancuos Petition No. 702 of 1000 under rule 31 of the Agenej 
Ellies for Vizagapatam District j raying in tlie (urcumstanecs stated therein for 
pcvihavof tie' jielgiuent of W. O. ] bane. Agent to tho Guvernor at Vizagapataii!, 
dated 5th Apni lOUU, in Miseelianouus Apjjoai No. 1 of lOUU, j:»re.seraed against 
the proceedings of W. Lias, tho fSenior Assistant Agent at Vi;^aga[iatxun, dated 
g2nd December 1800, in the iiutUcr of Civil Miscelianogus Petition No. 10 of 1800 
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p a,ppealed to the Agent, who eonfirmecl the order. The petitioner 
now presented this Civil Miscellaneous Petition, under litile 20 of 
the Agency Buies for the District of Vhzagapatain. 

V. Krishnmwami Ayt/ar and G. B, Tinaenkaia Chariaf^ for 
petitioner. 

P. B. Sundara Aijxjar for respondents. 

Judgment. — Objection was tahen on behalf of the respoiHlents 
that Bale XXXI of the Vizagapatam Agency Bales grive no 
general right of petitioning the G-ovoniaient.but only I'lreseribed the 
channel through which petitions that w-ero otherwise provided for 
should pass. If this view were correct, the rule would have Imjoii 
quite unnecessary, as at the time it was enacted there were no cases 
in which petitions were otherwise provided for. Tlie cases to which 
our attention has been drawn were provided for subBeifiicntly 
to the passing of Buie XXXL Buie X.XXI mast therefore have 
been intended to provide for cases for which no previous pruvisiou 
has been made, such as petitions relating, like this, to matters in 
execution of decrees, for which no appeal was allowed. It is un- 
likely that the Q-overnment should have overlooked the necessity 
for providing for revision by them of the orders of the Agent aud 
his assistants in the very important subject of execution of decrees 
when several rules have been made regarding the subject, and the 
control of G-overnment in the matter is expressly reserved in one 
instance (see rule XXII). The provision in the rule XXXI that 
the petition thereunder received may be referred to certain 
authorities, shows that the rule was one of a substantive clianioter 
and not merely to provide for the formality to be observed in the 
submission of the petition. Our view is the same as that taken in 
Chahrapani v. VarakalammaiX)^ 

It was next contended that if the rule was what we consider it 
to be, it was ultra vires inasmuch as it was in excess of the 
powers conferred upon the Government hj section 4 of Act 24 of 
1839 under which the rules were made. Wo arc unable to agree 
with the contention that it was not competent fcjr the Governor in 
Council, acting under that section, to reserve any control in him- 
self over the Agents and their subordinates in the exercise of their 
judicial powers. The wnrds to determine in what suits an 
appeal shall lie to the Sadar Adawlat sho'idd not bo understood 


(1) IS Mad., 2 ^ 7 . 
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as restrictmg the G-overiiment from maliiiig rules for the control maiiaraja of 
of the Agents and their subordinates otherwise than by appeal to 
the Sadar Adawlat, and the words to determine to what extent 
the decisions of the Agents in Civil Suits shall be final have been 
lieldj in Maharajah of Jey pore v. Jammanadhora{l) not to disable 
the Government from makiog the decisions of the Agents subject 
to review under the orders of the Sadar Adawlat, as provided in 
Rule XX, although no appeal is provided for. We consider that 
the words to prescribe such rules as he may deem proper for the 
guidance of such agents, etc.,’’ are wide enough to w^arrant the 
Governor in Coimeii to reserve to himself a power of control such 
as he gives himself under Rule XXXI. Under the Act, the opera- 
tion of the ordinary laws within the Agency Tracts was excluded, 
and the control of the administration of Justice was virtually 
vested in the Governor in Council, as is implied from the provision' 
empo-wering him to make such rules in that resp)ect as he deems 
proper, without any limitation to his powers. The designation of 
the officer in w^hom the actual administration of Justice was vested 
ill the Act, namely ‘‘ the Agent to the Governor shows that 
the Legislature itself recognized his subordination to the Gover- 
nor, leaving it to the Governor to define and explain the extent of 
such subordination by Rules. As in our opinion the Rule XX XI 
was intra mres the question whetJier it yvas validated under the 
Indian Councils Act 24 and 25 Viet., Oh<np. 67, Section 25^ does 
not arise. 

It was further urged that the order was not that of the Agent 
but of his Assistant, and so Rule XXXI w'as inapplicable, but we 
find that the order was passed under the autlioritj of the Agent as 
is expressly stated therein. 

Coming to the merits^ v/e must take it that the Agent’s order 
refusing to attach and sell the property in execution of the decree 
was not passed in the exercise of his discretionary power under the 
concluding part of clause 2 of Rule XXXI bat because the Agent 
considered the property was not liable to be proceeded ageiust in 
execution of the decree. The Agent relied on a provision of the 
Civil Procedure Code wiiieh does not apply to the Agency Tracts. 

TJ'ie property sought tube attaolied, viz., the interest of tiio defoiid- 
ant in the land, ('veii assuming it v/as a grant for hor maiiitcuaiico 
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Maharaja or is Hot exempted from attaoliment niader tke proTision to clause 2 
Jeypoee XXXI, bj^ which alone the Agent was boniicL He should 

therefore have granted execution unless the application for exeeu- 
PA'rpAMlTfL tion was barred by limitation. This, the Agent held, was not the 
case with reference to the only contention before him, that it had 
become barred subsequent to August 1^96. Though the correct- 
ness of this view could not be impeached, the respondent’s vakil 
wanted to show that the execution of the decree had become barred 
previous to 1896. As this point was not raised before the Agent, 
and no satisfactory explanation was forthcoming wdiy it had not 
then been raised, we must decline to allow the question of limita- 
tion to he re-opened in the manner suggested. We must therefore 
reverse the order in question and direct that the application for exe- 
cution be restored to tlie file and proceeded with in due course. The 
petitioner’s costs in this Court should he paid by the respondent. 


APPELLATE CIVIL. 

Before Mr, Justice Subrahmania Ayijar and M?\ Justice Darks, 
PEEUMALLA SATYANAEAYAXA (Petitioner), Appeixant, 

p. 

PEEUMALLA VENKATA EANUAYYA (Counter-petitioner), 

Eespondent.’^ 

Civil Procsdure Code — Act XIV of 1882, ss. 523, 305 — Agree^nent for arhifratioti 
fileiin Court— Death of one of the parties — Applkatmi hp Iqial reprvsentaiwc 
to he brought on record. 

Where matters in difference have been submitted to arbitration, tlie «Hb« 
mission is, under the law in force in British India, not revoca])le witlunU j ust 
and sufficient cause, oven wliei-e the su1>missioii has not been made a rule of Court. 
And where tlio submission has been made a rule of Court and has lieeome ilu! 
subject of a suit, it can only bo revoked by leave of the Court upon n>ood <‘ausi.* 
being shown. The policj;^ of the Indian Legislature has been not to follow 
the English common law with regard to references to arbitration. Such contracts 
are not revocable, in India, at the will of either party, nor will the aothoritv of 
an arbitrator necessarily be revoked by the death of one of the |)arties to 

* Civil Miscellaneous Appeal No. 139 of 1902, prt^sented against the order 
of F. H. Hamnett, District Judge of Godavari, dated Iltii July if?02, and passed 
on Civil Miscellaneous Petition No. 141 of 1902 in Original Suit No. 16 of 1902, 
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the arbitration. Tlie question wlietlier a legal representatiTe of a deceased party 
is or is not entitled to enforce the concraot to 2 *efer depends upon whether 
the right dealt with in the I'eference is merely o£ a personal nature or is 
one which snrvives to the legal representative. Where it is one that survives, 
the proceedings before the arbitrators do not, under section 361; abate by 
reason of the death of a P'^^^'ty* the inght to have partition of joint family 
property is one winch survives to an adopted son, an agreement to refer 
the partition of snoh property to arbitrators is not put an end io by tlie deatli of 
a party to it, and if there is any dispute as to who is the legal roprcsenta'^ive, the 
Court should (at any rate where the agreenaenfc has been hied in Court) proceed 
nude? section 36? of the Code of Civil Procediire» 

Petition. The petitioner applied to have his name entered on the 
record in Original Suit No. 16 of 1901 on the file of the District 
Court ill place of the deceased plaintiff therein, P. Tinivengadam. 
The said Tinivengadam and his nephew, P. Venkata Eaiigayya, 
the defendant in the suit, were the members of an undivided 
Hindu family, and, on 15th. December 1900, entered into an. agree- 
ment in writing to submit the partition of their joint family 
property to the arbitration of certain persons. On 25'^h March 
1901, Tinivengadam, the plaintiff, applied, under section 523 of the 
Code of Civil Procedure, to the District Court, to have the agreement 
filed, the defendant Venkata Eangayya consenting. The applica- 
tion was accordingly numbered as Criginal Suit No. 16 of 1901, 
and its decision was referred io the arbitrators. On 18th August 
1901, while the arbitration proceedings were pending and before 
the award was given, Tituvengadam died, and the present petitioner 
subsequently applied iiiider section 365 of the Code to have his 
name entered on the record in the place of the deceased plaintiff. 
He olaiined to have been adopted by Tinivengadam, which the 
defendant denied. The question as to whether petitioner was in 
fact the legal representative of Tiruvengadam was not decided 
under section 3G7, but the Judge passed the following order on 
the application: ''The right to enforce this agreement to have 
the lands divided does nof, I think, survive to the petitioner. 
The agreement was a purely personal one entered into by the late 
, plaintiff and the first defendant. The agreement did not in any 
way affect the rights of the parties to the la:iid to be divided. 
It was only if there was an a'ward, and then a decree, that the 
rights of the parties to the property would have been changed in 
virtue of the agreement. Under these circumstances, I hold that 
^ven if petitioner is the late plaintiff’s legal reiiresentative, the 
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Peeumaxila tiO sii6 doGS not survive to Imii O/Hcl tlio smt o»1}e>tes. Ho 

NA^^fyANA dismissed tlxe petition. 

Petitioner prefen'ed this appeal 

Tenkat^\ JT. Jagannadha Aijijar, for F. Bamemm, for appellant, contended 
iungayya. agreement to refer to arbitration wa.s one that the manager 

of a joint family had power to make and that it was binding 
on all the members and was not terminated by the death of the 
manager, even though no award had been made. The right to 
have partition of the joiiJt family property survived to the legal 
representative, and aSo the reference to arbitration also subsisted. 

K, Subralmama Sadn\ for respondent, contended that the 
contract to refer was a personal one and was revoked by the deatli 
of either party to it^ prior to the award being made, and ho 
submitted that it made no difference that the agreement to refer 
had been filed in Court under section 523 of the Code. Even 
though the legal representative's right to claim partition survived, 
he could not come in as a party to the reforenee under soetion 365, 
and continue it. He cited the following cases as authorities for the 
contention that the authority of an arbitrator is revoked by 
the death of either party to it; — Poits v. TFm^d(l) ; Tousmint v. 
Sartop(2), Cooper v. Johmon{Z) and BJiodes v. Hmgk{4)» He 
submitted that the principle laid down in those cases should be 
applied in India. 

Judgment. — One Thiruvengadam deceased and his nephew 
VenkataEangayya, who were the members of an undivided Hindu 
family, entered, on the 25th December 1900. into an agreement in 
writing to submit to the decision of certain persons tbe disputes 
which had arisen between them wdth reference to the partition of 
their joint property and to abide by the partition to bo made by 
them. On the 25th Mcarch 1901, Tiriivengadam ^applied, under 
section 523 of the Code' of Civil Procedure, to tlie District Court 
of Goddrari to have the agreenmnt filed. Venkata Eangayya, on 
notice to him, having consented to the agreianent being filed, the 
application was numbered as a suit and the niattca* was referred to 
the decision of the arbitrators named. Pending tlio proceedings 
before the arbitrators, Tiruvengadam died, on the 18tli August 
1901. Tiruvengadam’s daughter’s son Satyanarayana, a minor, 


(1) 1 Mfirshall, 360 j 15 B.U.. 080. (2) 7 Taunt... 571, 

(3) 2 B. and Aid., 394. (4) 2 B. swd C., 345. 
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wlio is tlie appellant before ns, alleging himself to be the adopted 
son of Tirnvengadam, applied through his natural father as his 
next friend under section 365 of the Code of Civil Proeednre to 
have his name entered on the record in the place of the deceased 
plaintiff Timvengadam. The adoption thus set up was denied by 
the defendant (respondent). 

Without pursuing either procedure prescribed by section 367 
of the Code of Civil Procedure in reference to the determination 
of the question whether Satyanarayana ^as the legal representative 
of the deceased Tiruvengaclam, the District Judge passed an order 
abating the suit. In support of the Judge’s order our attention 
was drawn to Potts v. TFarcKl), Toussaint v. Rartop(2)^ Gooper 
v. Johnsori{Z) and Bhodes v. Saigh{4i), which lay down that the 
authority of an arbitrator is revoked by the death of any one 
of the parties , to the submission before an award is made. This 
was apparently a corollary of the rule of common law that 
the authority of an arbitrator might, at any time before the award 
was made, have been revoked at the pleasure of any party to the 
submission, whether the submission was by agreement in writing, by 
bond, deed, Judge’s order or order at nisip7v'us, — a rule apparently 
founded on the view that with reference to agreements to refer to 
arbitration any contracting party may, without the consent of 
the other, put an end to the contract on the more ground that he 
has changed his mind, and which was due to the disfavour 
with which contracts to refer to arbitration were formerly looked 
upon in England as contracts tending to oust the jurisdiction 
of the ordinary Courts. But in this country, as pointed out in 
the case of NagaHaiomy Naik v. Bungasamy Naih(J)) the policy of the 
Legislature has always been different and the English Common 
Law rule has not been followed. According to the law here the 
submission of an existing dispute once made is not, without 
just and sufficient cause, revocable even in the ease of a submission 
which has not been made a rule of Court, while, wdth reference 
to a submission which has been made a rule of Court and conse- 
quently where the matter has become the subject of a suit, the 
submission can be revoked only with the leave of the Court for 
good cause shown (Pesto 7 iJee v. Manockjee (6)). 


(1) 1 Marshall, 366 ; 15 B.K., 680. ( 2 ) 1 Taunt, 571. 

(3) 2 B. and AH., 394. (4) 2 B. and C., 345. 

(5) 8 Mad. H. C.E., 46. (6) 12 MooXA., 112. 
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Pekuxvalla It follows, therefore, that contracts to refer to arbitration should 
^^t, in this conntry, be treated as standing upon the peculiar 
footing that such contracts are revoca.hle at the mere will of a party 
Venkata"^ SO as to warrant the view that every such contract is essentially of a 
Eangayya. nature, as the District Judge seems to have thought, and 

the question whether a legal rej^resentatiya of a deceased party is 
or is not entitled to enforce the contract to refer is a question 
which would depend upon whether the right dealt with in the 
reference is of a merely personal nature or is one which survives to 
the legal representative. Aceorcling’lyj where the sulinission has 
been made a rule of Court and the right is one which falls 
under the latter description, the proceedings niiist, under section 
f361 of the Code of Civil Procedure, be held not to abate by reason 
of the death of a party. And as tlie right to partition which is 
the subject-matter of the submission in the present ease would 
survive to the deceased plaintiff’s adopted son, if there is one, 
the District Judge should, liave proceeded under section oOT of the 
Code of Civil Procedure. 

We accordingly set aside his order and direct that the applica- 
tion be restored to his file nnd dealt with aceordrug to law. '.riie 
■ costs of tliis appeal will 1)0 costs in the ease. 


APPELLATE CIVIL. 

Before Mr* Judice Benson and Mr. Jndke Bkishyam Ayyangm\ 

1903. SHANMUQ-Al^f PILLAI (Petitioxbr), AI>PELI,A:^'T, 

April 1*5. . . 

SYEB GULAM GHOSE (RBsroAmENT), RESPOxnmsfT.*^ 

Qwil Vrocedure Gode—Act XIY o/18S2, s. 43— -Ewi/f mucliilika for rmii for 

faali 1305 — Fi'eviom suit on difereni mucliililid for rent for fasH 130C— 
Maintainability . 

Plaintiff, the inamdar of a village, sued to .recover .li-om defendant, one of his 
mirasidars, arrears of nielvaram due for fasli 1305, under a registered muolullka. 
On its being pleaded, in defence, that plaintiff had already filed a snifc in respect 
of fasli 130G : , 


«= Ai>pea]s Nos. 4, 5, 6 and 7 of 1903 under section 15 of the Letters Patent 
presented against the judgment of Mr. Justice Subrahmania Ayyar, dated 
17th December 1903, in Civil Eevision Petitions Nos. 18, 19, 20 aiicj' 21 of 1902 
presented against the decrees of P, S. Curamurti, Subordinate Judge of Kumba* 
Ivonam, in Small Cause Suits Nos. 501, 502, 503 and 510 of 1901. 
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iJe2i:2, that; the pyesent suit was barred by section 43 of the Code of Civil Proce- 
dure. Tlioagh there were separate muchilikas for the faslis JSOO and 1305, yet 
there was hub one cause of action, namely, the non-payment of I’ent by a tenant 
to his landlord. 

Suit for rent. The Subordinate Judge gave the following 
judgment : — 

Plaintiff, Inamdar of the Sarvamaniam villages of Yalnthur, 
&o., sued to recover from the defendant, one of his mirasidars, 
Rs. 477-12-8 being arrears of melvaram due for fasli 1305 under 
a registered imiohilika for five years executed by the defendant on 
2()th May 1891. The defendant disputed the value of paddy as 
also the claim for fasHjasti and interest. He also pleaded set-off 
and added that the suit was barred by section 43 of the Code of Civil 
Procedure as a suit for fasli 1306 had*been filed already. I think 
the objection under section 43, Code of Civil Procedure, is untenable, 
This suit is on a registered mu ehilika which gives six years^ time to 
sue for the rents as they fall due, whereas the other suit (Original 
Suit ISTo. 64 of 1909 on the file of this Court) for rent of fasli 1306, as 
admitted between the parties, w^as on a patta and a revenue judg- 
ment based thereon which allow plaintiff only three years’ time to 
sue for the rent they refer to. Causes of action and limitation 
periods are different in each ease and so I think the plea of bar under 
section 43 is untenable.” He gave judgment for plaintiff : 

Defendant filed a civil revision petition which came on for 
hearing before Subrahmania Ayyar, J., who held that the Subordi- 
nate Judge was right in deciding that this suit was not based on 
the same cause of action as that on which the suit for the rent for 
the fasli 1306 had been based. He dismissed the petition. 

Petitioner preferred this api>eal under article 15 of the Letters 
Patent, 

Mj\ Joseph Satya Nadar for appellant. 

(7. Ramachandra Eau Sahib for respondent. 

Judgment.— W e do not think that the orders of the Subordi. 
nate Judge and of this Court which are appealed against can be 
supported. Though there were separate muchilikas for faslis 1306 
and 1305, yet there was but one cause of action, viz., non-payment 
of rent by a tenant to his landlord. Though' the rents became 
pa’yable under different documents and at different times, they are 
only different claims under the same cause of action or tenancy, 
The case is very similar to the ease where several articles are sold 

9^ 
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in succession by A to B. If the vendor sues for tbe price lie 
must sue for the price of all the goods sold up to the date of his 
suit and cannot sue separately first for one and then for another. 
ChochaUiHja Pillai v. Kmmra Tir\Uh(^hmi^) aitd Grimhhj v. 
Aijkroyd{2) there quoted. Suction 4'i of the Civil Procedure Code 
is a bar to the second suit. 

We set aside the order of this Court appealed against and the 
decree of the Sahordinate Judge and dismiss the suits with costs 
throughout, 


APPELLATE CIVJIn 

Before 3Ir. Jiisike Sxihrahmanui Ayyar and 31 r. Jnsdee Dames, 

GOMATHAM ACAMELU (PiiiUTroxER---PLAiNTn‘T), Ai-PELiAKTy 

V. 

KOMANDUE KRISIL^AMAC-HAHLIT (Second Counter. 

PETITIONER— Si eoND DEFENDANT), RESPONDENT.*^ 

JuriscViction — Suit on ‘mortgage-^Land situated misicle ierriiiirial gurisdicUon of 
Court — Gdmt otlienHse competent to eiitertaiu suit — Decree pimed 'irithout 
obJecfi07i — Bxecution of decree, 

A suit oil a mortgage was iustitnted in the Coart of thei District Mansif at 
IjTellore, which was competent to try a suit of its nature and calue ; bat the 
mortgaged lands were situated within the juristliction of the Court of the District 
Mimsif at Tiriii^ati. A decreo was passed for the amount clue and fur sale, no 
objection being raised as to w'ant f>f jurisdiction of the Kellore Conit to try the 
ease. When the deoree-holder applied for an order absolute and for execution of 
the decree, objection was taken that the Court had no junsdictioii to entertain 
the suit, and that the decree passed by it could neiihm' bo made absolute nor 
be executed : 

Held^ that the deci'eo was not a mere nullity, and inasmuch as no object io?i had 
been taken to the enter tainment of the suit before the decree had lieen passed, 
the judgment-dobtor should not be allowed to object to the validity of tho dctereo 
in the course of its execution. 


(1) 4 Mad, H.C.U., 334. (2) 1 Exch., 479. 

^ Civil Miscellaneous Second Appeal Ko. 43 of 21)02, pres(?nted against the 
order of T. M* Swaminadha Ayyar, District Jadge of Mellore, dated 25th Novem- 
ber 1901, in Appeal Suit No. 85 of 1901, presented against the order of T, M. 
Rungachari, District Munsif of Keliore, iu MiseellaneouAS Petition No. 122 of 1901 
fn Original Suit Nq. 40 of 1898, 
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Petition iindor £eo'ioii 89 o£ tlio Transfer o{ Property Act# 
Petitioner had obtaiiiod a mortgago decree against tlie coimtor- 
potitioiiers in the District Mimsif’s (jourt at Nellore and presented 
this petition to that Court to have that decree made absolute. The 
second defendant (counter-petitioner) objected that the decree 
could not be executed, as the mortgaged property was not situated 
within the jurisdiction of the Court, and as first defendant had 
never resided within its jurisdiction. The District Miinsif passed 
the following order: — “ ihave heard the vakils on both sides; 
this application is opposed by second defendant. The property 
shown in the decree as mortgaged lies entirely within the jurisdic- 
tion of Tirniiati Court, and this Court has no jurisdiction to pass 
any decree alfecting the said immoveable property ; nor have I any 
jurisdiction to pass the order absolute as prayed for for the same 
reason (see Premchmid Bey v. Mokhoda Bebi{l))P He dismissed 
the application. The Acting District J udge, on appeal, said : — I 
am of opinion that the lower Court’s view is correct. It is idle 
to allege that the failure of llio defendants to contend want of 
jurisdiction conferred on the Court below the right to entertain a 
suit affecting immovoablo jnoperty outside its territorial jiirisdio-^ 
tion. It is not also right to contend that the joroviso to section 16 
of the Civil Procedure Code covers this ease; for the relief sought 
for cannot be obtained by the personal obcclioiice of the defendants. 
Furtlier, it is only the second defendant that was residing within 
the .Nellore District Munsif’s Court’s jurisdiction. The rulings in 
Vrlbalrao v. ?V^//oyV(2) and Bsak v. Kliaiija{Z) are authorities for 
holding that the right to sue for foreclosure of the mortgage, lies 
in the Tirnpati District Munsif’s Court.’'’ 

He dismissed the appeal. 

Petitioner preferred this appeal against that order, 

P. R. Simdara Ayyar for appellant. 

D.W'ms, J,— Assuming that the District Munsif who gave the 
decree should not have entertained the suit so far as it related to 
an order for the sale of the land, wo are clearly of opinion that 
the decree was not void inasmuch as the Munsif wasooni})ctent, as 
regards the nature and value of tho suit, to exercise jurisdiction 
and his decree was passed without objection. No objection could 


(1) 17 Calcu, 61)9. (3) 17 Bom., 570, 

(8) 23 Bom,, 756. 
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Gomatham therefore have been taken to the validity of that decree in exeen- 
AiAMELu Accordingly the orders of both the Courts below must be 

toMNAMA- application restored to the file and proceeded 

cHAKLu. with according to law. In the circumstances no order will be 
made as to costs. 

SnBE.4HMANiA Ayyae, J.— 'I'ho proper Court for the institution 
of the suit in so far as the order for the sale of the mortgaged land 
was concerned was, in my opinion, the Tirupati District Mimsif’s 
Court (F?Wa/mo V. Vaghoji{l)). Nevertheless the decree of the 
District Munsif’s Coui-t at Neilore, as that of a Court perfectly 
competent to try a suit of the nature in question, were the lands 
within the local limits assigned to that Court, could not be held to 
he a nullity, no objection having been taken to the entertainment 
of the suit by that Court before the deorco was passed. Compare 
Eevdl v. BM-c(2) and sec also Narn Hart v. AupnrniilmtX-y). The 
judgment-debtor should not therefore have been allowed to object 
to tbe validity of the deorco in the course of its execution. 

I therefore agree in the order proposed. 


APPELLATE’ CIYIL. 


Before Sir Arnold White, Chief Justice. 


1902. 

'f eBruary 2. 


SANKABARAMA AYYAE akd afothee, Petitionees^ 
SUBEAMANIA AYYAE and othees, Respondents.*^ 


Civil Frocedme Code-- Act XIV of 1882, «. 407-- Application for have to suviii Urmk 
pauperis — grounds for dismissing, 

Wliere application is made for leave to sue in forma pauperis, tlio Court is 
toot bound to give the Icav'e if the allegations made by the petitioner are such 
that/if true, they would sbowa good cause of action. 


(1) 17 Bom. 570. (2) L.B., 8 C..P., 533. 

(3) I.L.K., 11 Bom., 360, no to* at p. 170. 

# Civil Revision "Petition No. 203 of 1902, presented under soctwn 632 
Code of Civil Procedure, praying the Higb Court to revise the order of 
A. Broclie, Distriot Judge of Coimbatore, in Civil Miscellaneous Petition 
of 1901| dated tbe 27tb day of January 1902. 


of the 
VornoT 
No* 91 



VOL. XXVIL] 


MADRAS SEEIlfiS. 


12i 


AppLiCA'rioisr for leave to sue in forma pauperis. The District Sankaras ama 
Judge dismissed the application, whereupon the applicant filed 
this civil revision petition, on the ground that the Judge was 
bound to give leave if the allegations made by the petitioners 
were sueh that, if true, they would show a good cause of action. 

F. Krishiaswcmi Ayyar for petitioner. 

P. S» 8imswa?ni Ayyar for respondent. 

Judgment. — I am asked to revise an order of the District 
Judge dismissing an application for leave to sue in forma pauperis. 

The argument has been that the Judge w^as bound to give leave 
if the allegations made by the petitioners were such that, if true, 
they would show a good cause of action. Such a eonstructioii of 
section 407, Civil Procedure Code, seems to me to be quite incon- 
sistent with the express words of section 406, Civil Procedure 
Code, and is unsupported by authority. 'ITie authorities arc the 
other way— see Kamrakh Nath v. Simdar Naih{l) and Amirtham 
V, Alwar Mamkkam(2). 

This petition is dismissed with costs. 


APPELLATE CIVIL. 

Before Mr. Justice Bhashyam Ayyangar. 

SESHA AYYAE and another (Sbspondbnts Nos, 2 and 3j, 
Petitioners, 

V. 

NAGrAEATHNA LALA (Ai^peulant), Oountee-petitionerJ^-- 

Civil Procedure Code — Act XIV of 1882, s. 549 — Security for co.sfo — A-ppeal under 
Letters Patent in case from nmfussU— Power of High Court to order appellant 
to give security, 

A respondent in an api^ea'l preferred under artieJe 15 of tku Letters Patent 
against the decision of a single Judge of the High Court in a case from the 
mufussil cannot apply for an, order on the appellant to give security for the costs 


1903. 
July 15. 


(1) l.L.ii., 20 AIL, 299, (2) I.L.E., 27 Mad., 37, 

* Civil Miscollaucous Petition No. 370 of 1903, praying the High Court to 
order the apx33iiant in Letters Faient appeal No. 1 of 1903, on the file of the 
High Court, to furnish security for the costs of the rcsxjondents Nos. 2 and 3 
therein. 
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Besha Aytae Section 549 of the Ciyil Procedure God o applies only to appeals 

V, preferred to the High Court from subordinate Courts subject to its appellate 

Fagaeathna and not to appeals preferred to the High Court, uncle]' article 15 of the 

JLtAXiA« ^ 

Letters Patent, from the judgment of one of its own Judges. Hor does section 
647 apply to appeals under the Letters Patent so as to extend the provisions 
of section 549 to such appeals. 

Application for security for costs. The application was made 
by the respondent in an appeal which had been preferred under 
article 15 of the Letters Patent against the decision of a single 
J udge of the High Court in a case from the mufussil. 

K, Bcdamnlimda Ayyar^ for the appellant, raised a prelimi- 
nary objection that the petition could not be entertained. He 
Contended that the Court has no Jurisdiction to order security to 
be given for the costs of a respondent in a Letters Patent appeal. 
The 'Civil Procedure Code does not apply to such appeals, so 
section 549 cannot apply. (Vide SabhcqHfthj Chetti v. Marai/ma-s 
sami CheUi{l],) Nor had any rules been framed by the High 
Court for demanding security in such a case. Tliis being a 
mufussil case the jurisdiction of the late supreme Court, as a Court 
of equity, could not be invoked. 

M, jB. Sankara Ayyar^ for respondents Nos. 2 and 3. — It appears 
that no appeal lay to the late Sadder Court from the judgment of 
one of its Judges. The Letters Patent provide for an appeal in 
the case of the High Court. Though the jurisdiction of the High 
Court is invoked under article 15 of the Letters Patent, the 
procedure to he followed should, in the absence of any express 
provision to the contrary, bo that prescribed by the Civil Procedure 
Code for appeals. Section 549 is general in its terms. Section 
632 makes its provisions applicable to the. High Court. The 
effect of the Letters Patent appeal being only to re-open the 
second appeal, it is only a continuation of the second appeal 
and the procedure prescribed for second appeals is applicable. 
Under section 587, section 549 would apply. Even, if not, under 
section 647, it would apply. The word '^appeals'' in the section 
w^ould not cover Letters Patent appeals. At any rate the High 
.Court has an inherent jurisdiction to demand security from an 
appellant before it. The High Court that hears the second 
appeal and the Letters Patent appeal is the same. Its powers 


' (1) LL.K., 25 Haci, 555* 
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are not more limited in the latter case than in the former. 
It would be an anomaly to hold that the High Court has no 
power to demand security in the Letters Patent appeal while it 
has power in the case of a second appeal. Moreover the respond- 
ents were not called upon to appear in the second af)|)eal and 
now they are. There would be hardship in holding that no secu- 
rity for costs can bo demanded new. Where no specific rules 
exist, the Court will act according to justice, equity and good 
conscience. 

Judgment. — >Iu my opinion the respondent in a Letters 
Patent appeal preferred against the decision of a. single Judge of 
this Court in a mufussil ease cannot apply for seeurity being 
demanded from the appellant for costs. Section 543 of the Civil 
Procedure Code applies only to appeals preferred to the High 
Court from subordinate Courts subject to its appellate jurisdiction 
{Sabhapathy Chetii w Narayanasa/ni C/ietii(l)) and not to appeals 
preferred to the High Court under article 15 of the Letters Patent 
from the judgment of one of its own Judges. Assuming that it 
would be competent to the High Court to pass such a rule, no rule 
has been made under section 652 of the Civil Procedure Code 
authorising the making of such an application. It is also conceded 
that no such rule ^vas in force in the old Suddor Court and that 
being so, section 9 of the Charter Act cannot be relied upon in 
support of this application. I am unable to accede to the argu- 
ment that section 647 of the Civil Procedure Code applies to 
Letters Patent appeals and that therefore the provisions of section 
643 are extended to Letters Patent appeals^ The petition is 
therefore rejected but -without costs, ' 


Sesha Ayyar 

V, 

Nagarathna 
La LA. 


0) I.L.E.,;:'5 Mad., 535. 
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July 16. 
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AP PELL AT E CEIMl N A L. " 

Before Mr. Jumee Bhmiujam Ayijmigm\ 

Ik the matter of 8UBBAMMA, Accusbi^.'^* 

- Criryiimil Procedt^re Code — Act V o/1898, s. 105 (b)—~Po'iver of mpcnoi' Court to 
revoke sanction after complaint lod>jcd. 

P obtained yanotion from a Stationary Sub-Magistrate to prosecute S for 
offences luider sections 211 and 103, Indian Penal Code, alleged to hare been 
com milted before that Magistrate. P did not prefer any coniiffaint in pursuance 
of the sanction, but the police, relying on it, preferred a charge sheet to the Joint 
Magistrate against the accused in respect of the alleged off'encm under section 2]1, 
The Joint Magistrate struck the case oft* his file, giTing as Ins reason for so doing 
that ho suo motu quashed the Sub-Magistrate' s sahotion under section 195 (h) of 
tlio Code of Criminal Procedure : 

Meldy that the Joint Magistrate’s action in striking the case off his file was 
legal and jumper, though the reason given by him for so doing was (Troneons 
and his act in quashing the sanction 'ultra vires, A Joint Magisiratc, though 
authorized under section 407 (2) to entertain appeals preferred by persons cor- 
•victed on a trial by the Stationary Magistrate is not the Goiut to which appeals 
from the Court of the Stationary Magistrate ordinai’ily lie, within the meaning 
of section 195 (7). The Court to which the Court of the Stationary Magistrate is, 
within the meaning of section 195 (6) and (7), subordinate is that of the District 
Magistrate. Eroma Variar v. Emperor, (I.L.R., 26 Mad., 656), and Badim lali v. 
Ram Churn Fu«b (I.L.E., 30 Calc., 394), followed. The Joint Magistrate could not, 
therefore, revoke tho sanction given-by the Stationary Sub-Magistrate, the District 
Magistrate alone having the power to revoke or grant a sanction given or refused 
by the Stationary Sub-Magistrate. Nor was it competent to a District Magistrate, 
under section 407, to direct that applications for revoking or granting a sanction 
given or refused by a Sub-Magistrate may be presented to the Joint Magistrate. 

Whether the Court authorized to exercise such a power under sub-section (6) 
can exercise it sm motu, as if it w'ere a Court of revision, whore no a|ipiioation 
has been made to it either to give a sanction which has been refused or to revoke 
a sanction which has been given. — Qusere* 

The course pursued by the police in sending a police report in respect of the 
offence was contrary to law j but whether, on the strength of the sanction accorded 
to P, a police officer or other stranger might have jneferred a complaint against 
S. — Qusere. 

Tilt mere fact that a complaint has been made, in pursuance of sanction, will 
be no bar to a Court competent under sub-section (6) to deal with an application, 
for revoking such sanction, entertaining' such applieat'ion and disposing of it 
according to law, even if the complaint m pursuance of the sanction has been 
preferred to itself. 


^ Case referred No. 52 of 1903 (Criminal Revision Case No. 189 of 1903) foj' 
,the orders of the High Court under section 438 of the Code of Criminal Procedure 
by A. Butterworth, District Magistrate of Nellore, In his letter, dated I6th May 
1903, Reference No. 481-Mag. 
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Case sabmittecl to the 'High Court for orders under section 438 of 
the Code of Criminal Eroeedm^e. One Snbbamma charged one 
Permiiraa with theft, but the Stationary Sub-Magistrate 'discharged 
the accused on the- ground that no case had been made out. 
Perumma then applied to the Stationary Sub-Magistrate for sanc- 
tion to prosecute Snbbamma for offences under sections 193 and 
21 1^ Indian Penal Code. The Magistrate accorded s motion as 
requested. I'hereupon the police, acting on this sanction, laid a 
complaint against ^Snbbamma in the Joint Magistrate’s Court. 
The Joint Magistrate held this to be irregulai*, with refereiiee to 
section 155 (2) of the Code of Criminal Procedure, as the complaint 
should have been laid by Perumma. Ho imd the charge-sheet 
and struck the case off his file, the grounds given being (a) that the 
words constituting the offence of perjury were not quoted in the 
application for sanction, or in the order according it, and (//) that 
there did not appear to be a strong prinid facie case on the false 
charge and that the Siib“M.agistrate did not seem to have been, 
satisfied as to its falsity. C-iuestioned as to tlio provision of law 
under which he had struck the case from off his file, the Joint 
Magistrate replied that he had not acted under any section of the 
Code of Criminal Procedure unless it was section 195. He said 
the ease should never have come on his file, for he refused’ to take 
cognizance of it. But before he had examined the sanction the 
ease had been numbered o.ii his file. There was, in coDseqiienee, 
nothing left for him but to pass a proceeding striking it off the file. 
He considered that such an order was valid under section 195* 
The letter of reference stated that section 195 gives a superior 
Court power to revoke a sanction granted by a subordinate Court, 
and added that the J oini Magistrate claimed that by virtue of 
this provision he had power, suo motu, and, upon a mere perusal 
of the sanction accorded by a subordinate Court, to cancel it. 
The Diskict Magistrate, while upholding this view, considered it 
doubtful whether that power continued after a complaint had been 
lodged or after the police had put in a charge-sheet. He raised 
that question in the reference. 

JuDGMEKT. — In this ease one Perumma was accorded sanction 
by the Stationary Sub- Magistrate, Ongole, Kellcre district, under 
section 195, Criminal Procedure Code, to prosecute the accused for 
offences -under sections 211 and 193, Indian Penal Code, alleged to 
ha’ve been committed before the said Magistrate, li^erumma did ' 


In the 

aiATTEli OF 

SUBBAMMA. 



In the 

MATTE It OF 

Bubbamma. 
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not prefer aoy complaint in pnrsuaiico of tlie sanction obtained by 
ter. Blit the polieo, relyxog npon the sanction accorded by the 
Bub-Magistrate, preferred a charge-sheet to the J oint MagistratCj 
Ongole, against the accused in respect of the alleged offence under 
section 211, Indian Penal Code, notwithstanding that an offence 
under that section is not cognizable by the polieo. It is clear that 
the course pursued by the police in sending a police report in 
respect of this offence is contrary to law. It docs not appear that 
any police officer preferred any complaint on oath in the ordinary 
way to the Joint Magistrate. It is therefore unnecessary to 
consider whether, on the strength of the sanction accorded to 
Pernmma, a police officer or other stranger may preftr a complaint 
against the accused. Under these circumstances the Joint Magis- 
trate’s action in striking the case off his file is legal and proper, 
though the reasons given by him for so doing, viz., that suo nwfu 
he quashed the Suh-Magistralo’s sanction under sub-section (6; 
of section 195 is unsound inlaw. The question referred to this 
Court by the District Magistrate is whether a superior Court which 
has power, under section 195 (5), to revoke the sanction, loses that 
poiver in respect of a sanction under which a prosecution has been 
already instituted before itself. The District Magistrate has 
evidently assumed that the Joint Magistrate, who presumably has 
been authorized under section 407(2) to entertain appeals preferred 
by persons eonvicted on a trial by the Stationary Magistrate, is the 
Court to which appeals from the Court of the Stationary Magistrate 
ordinaril}^ lie ivithin the meaning of section 195 (7). This view is 
erroneous and within the meaning of .siib-soetions 6 and 7 of section 
195 the Court to which the Court of the Stationary Magistrate is 
subordinate is that of the District Magistrate {rule Full Beiieh 
dicision in JSroma Yariar v. I!fr,peror{]) and Sad/m Lall r. Ram 
Churn Pasi(2)), The Joint Magistrate of Ongole is therefore not 
the authority which can revoke under sub-soction 6, the sanction 
given by the Stationary Sa1)-Magistiate, and it is the District 
Magistrate alone that can revoke or grant a sanction given or 
refused by the Stationary Sub-Magistrate of Ongole, nor is it even 
competent to a District Magistrate, under section 407, to direct 
that applications for revoking or granting a sanction given or 
refused by the Sub-Magistrate may be presented to the Joint 


(1) 26 Mad., 666. 


(2) LL.E.,30 Calc., 304, 
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Magistrate. The act’ on of the Joint Magistrate in quashing the 
sanction being therefore ultra vires it is unnecessary to consider 
whether the Court authorized to exercise such a power under sub- 
section (b) can exercise the same suo oiwtu as if it were a Court of 
revision when no application has boon made to it either to give a 
sanction which has been refused or to revoke a sanction which has 
been given. 

As regards the question put by the District Magistrate I may 
observe that the mere fact that a complaint has been made in 
pursuance of the sanction would he no bar to a Court, competent 
under sub-section (6) to deal with an application for revoking sueh 
sanction, entertaining sueh application and disposing of it according 
to law, even if the complaijit in pursuance of the sanction has 
been preferred to itself. The order striking the case off the file 
being legal for the reasons already stated, it does not require to be 
revised, but the order of the Joint Magistrate, if any, revoking 
or quashing the sanction given by the SI at ionary Al'ugistiate is 
set aside. 


APPELLATE CRIMINAL. 

Before Sir Arnold Whiie^ Chief Judice. 

MALLAPPA REDDI and another (First and Fourth accused), 

Petitioners, 

iK 

EMPEROR, Counter-petitioner.* 

Tenal Coda — Act XLV of 1860, s. 211 — Preferring falae charge — Statement not 
reduced to writing hy Police officer* 

A person was convicted, under section 211 of the Indian Penal Code, of having 
pre'erred a false charge, it appeared that the acoased had stated to a Police 
ofEcer tliat certain of the prosoention witnesses had stolen his goats, and that he 
had .made this statement intending to set the criminal law in motion against 
those persons. The statement hatl not been reduced to writing in accordance 
with the requirements of section 15 i of the Code of Criminal Procedure. On its 


* Criminal Eevision Petition NTo. 5V0 of 1902, presented under sections 435 and 
4S9 of the Code of Criminal Procedure praying the High Court to revise the 
judgment of 1. Hewetson, Sessions Judge of Timievelly, in Criminal Appeal No. 43 
of 1902, confirming the finding and sentence of E. II. Wallace, Joint Slagistrat^i 
Qf Tutiegrin, in Calender Case No, 18 of 1902, 
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1903. 

March 20. 
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Maltappa 

Rrddi 

v, 

Empkeoe. 


being contended tliat there wap no evidence of a falpo chnrge. witliin the meaning’ 
of section 211 : 

Held; (1) that the test is—did the person who makes the charge intend to set 
the criminal law in motion against the person against whom the charge is made j 
(2) that (it being clear from the evidence tiiat the aeonsed did so intend) the fact 
that the statement made by the accused to the Police oflicer had not l>een reduced 
to writing in accordance with section 154 of the Code of Criminal Procedure did not 
prevent the statement made from, being a false cliarge within the meaning of tliat. 
section. 


Charge, against four accused, of preferring a false complaint, 
under section 211, Indian Penal Code. Accused Nos. 1 and 4 
were convicted and sentenced by tbe A eting J oint Magistrate to 
eighteen months^ rigorous imprisonment. Accused Nos. 2 and 
3 were discharged. The Bessions Judge, on appeal, upheld the 
conviction and sentence. First accused made liis complaint to the 
police on the night of 29 th March, whilst fourth accused marie his on 
the morning of 30 th March. It was in consequence of this that 
it was contended that the accused should not have been Jointly 
charged. It appeared also that the statements made by the first 
accused to the Police officer were not reduced to writing in accordance 
with the requirements of section 154 of the Code of Criminal 
Procedure. 

The accused filed this eriminal revision petition. 

Mr. J, G, Smith for petitioner. 

Ji; now ENT, — Two points have been raised on behalf of the 
petitioners,- first that there was no evidence of a false charge made 
by the first and fourth accused within the meaning of section 211 
of the Penal Cede, secondly that the fourth accused ought not to 
have been tried together with accused Nos, 1 and 3 , As regards 
the fii’st point it has been laid, down by this court in a recent 
ease that the test to apply is, — did the person who makes the 
charge intend to set the criminal law in motion against the person 
against whom the charge is made. It seems perfectly clear, on 
the evidence in this case, that the first accused, when he stated 
to a Police officer that certain of the prosecution witnesses Jiad 
stolen his goats, intended to set the criminal law in motion 
against, these persons. The fact that the statement made by the 
accused"' to the Police officer wms not reduced to writing in 
accordance with the requirements of section 154 of the Oriminal 
Procedure Code, does not, to m3’ mind, prevent the statement made 
from bein^ a fake charge within the meaning of the section. I 



OL. XXVll.} 


HABEAS 81EIES, 


129 


oaii find no authority for placing this narrow eonstmetion on the 
words ''falsely charged’" and on principle I can find no good 
reason for adopting such a coxistrnction. 

As regards the fonrth accused, the case is much stronger iiias- 
much as the charge made by him was reduced into writing and 
signed bj him. 

I think there was evidence that accused, Nos. 1 and 4 " falsely 
charged "" the prosecution witnesses witlxin the meaning of section 
211 of tie Code. 

As regards the question of misjoinder it is true the false charge 
of stealing goats was made by the first acoiised on one day and by 
the foiirth accused on the following day, I think the oifenco was 
the same, viz., a false charge that certein persons stole cortaiH 
goats and that the first and fourtli accused were properly tried 
together. 

As regards the sentence I think a distinction can be drawn 
between the ease of the first and fourth accused. The fourth aeeusexl 
persistcMi in the charge. I'he first witlidrow it , or at any rate made 
up his mind not to proceed with it at a very early stage. 

In the ease of tlie first accused I reduce the smitence of eighteen 
mouths’ rigorous imprisonment to niiio months’ rigorous imprison- 
ment. 

As regards the fourth accused the petition ■•s dismissed. 


Mallapi'a 

Erdbi 

v. 

Emperor, 


APPELJyAX’E OEIMINAl.. 

Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyanym . 

CHE ENA MALLI GOWDA (AcersEuh ApnnnxAKT, 1903. 

Felu'tiary 2^. 

f). — L- — . 

EMPEROE, Respondent.* 

w- 

Penal Code — Act XLV of 1860, s. 211 — Prefenhoj a fdse charge- “ OJiQi'g>e ” made 
to Yillokge.^ Magistrate — Susiainahility. 

An accusation of murder made to a Village Magisferiite (who, nndtn* section 13 
of Kegulation X!' of 1816, has authority to arrest any person whom lie suspectH of 

* OriminaR! Appeal No. 782 of 1902, pre.«;onted against tlie sentetice of 
Vernor A. Brodie, Sessions Judge of Coimhatoto Bivision, in Case No, 122 of 
t'lifi Calendar for 1902. 
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haring commitfced the mnrdf^r of a person whose Body is found wiihin his 
jarisdiotion) is a charge*' wdthin tho meamng* of section 211 of the Indian 
Penal Code, even though it does not amount to the institution of criminal 
proceedings and even thoagh nooriniinal proceedings follow it owing to the police 
referring it as false on investigation. 

Ohaegb of preferring a false cliarge of murder, under section 211, 
Indian Penal Code, The charge was made by the aeensed in the 
first instance to the Village Magistrate. The Sessions Judge 
conyicted and sentenced the accused. 

The accused preferred this appeal, 

Mr. D. Chamier for accused. 

Mr. J. Q. Smith for the Public Prosecutor. 

J UDGMENT.— There can be no reasonable doubt that the appellant 
falsely accused three men of having murdered his brother and 
that he knew the accusation to be false. The accusation was made, 
in the first instance, to the Village Magistrate who, under section 
13, Regulation XI of 1816, has authority to arrest any person 
whom he suspects of having committed the murder of a person, 
whose body is found, as it was in this case, within his jurisdiction. 

Such an accusation made to a Village Magistrate is, we think, 
a ‘‘charge’’ within the meaning of section 211, Indian Penal 
Code, even though it does not amount to the institution of crim- 
inal proceedings and even though no criminal proceedings follow 
it owing to the police on investigation referring the charge as false. 

On this ground, we think the eouvietioa is right, and it is not 
necessary to consider the subsequent complaint made to the Sub- 
ordinate Magistrate, which complaint was substantially, though, 
perhaps not technically, dismissed. 

We dismiss the appeal. 
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PRIVY COTJJSTOIL. 

ABDUL AZIZ KHAN (Pi.aiktifi'), 

V. 

APPAYASAMI NAICKER akd othees (Defendants), 

AND THEEE OTHEE APPEALS CONSOLIDATED. 

[On appeal from the High Court of Judicature a 
Madras.] 

Sale in execution of decree — Sale of “ right, title and interest ” of holder of impartible 
zemindari and member of joint family governed by Miiakshara law — Suhse* 
guent reversal of interpretation of law under which sale loas held — Change 
in nature of interest owned by holder of impartible estate--- Change of law 
lohether retrospective — Effect of sale under neio interpretation j)f law. 

In execution of a decree ag’ainst the holder (by custom of primogeniture) of - 
an impartible zemindari who was a member of a joint family governed by the 
Mitakshara law, his “ right, title and interest ” in the estate was sold in 1876. 
By the law as then interpreted snch a holder had only a limited interest, and 
. except, for special justifiable causes (of which the debt on which the above decree 
was obtained was not one) no power of alienation beyond his life-time. Subse- 
quently this interpretation of the law was reversed by the Judicial Committee in 
the oases of Bartaj Kuari v. Deoraj Kuari (L.E., 15 I.A., 61 ; I.L.E., 10 All., 272) 
and Uao VenTcata Bury a Mahipati v. Court of TFards (L.E., 2G I. A., 83 j I.L.E., 22 
Mad., 883) which decided that the holder of an impartible estate had an 
absolute interest in it, and made it alienable unless a custom against aliena- 
tion were proved. In a suit by a purchaser at the sale .against the successor by 
survivorship to the judgment-debtor for possession of the subject of sale, on the 
ground that the plaintiff had purchased an absolute interest in it. Eeld, that the 
reversal of the previously accepted interpretation of the law did not displace its 
application to the contract contained in the certificate of sale of 1876, the parties 
to wliioh wero bound by the law as then understood, and that only the life* 
interest of the then holder passed by the sale. 

Fobe consolidated. appeals from two decrees (ISth July 1898) of 
the High Court at Madras, affirming two decrees (29tli September 
1894, and 24tli September 1895) of the Subordinate Judge of 
.Madura (West). . - ■ 

The first suit (26 of 1893) was brought on 23rd February 1893 
by the present appellant Abdul Aziz Khan and six other plaintiffs 
(now appellants or represented by appellants), against Appayasami 
Naicker and Ms two sons Kulandai and Elaya. The 'Oommeroml 


# Present : — Lord Mackaghten, Lord Lixdley, Sir Andrew Sooble, and Sir 
4.MHVE Wilson, 


P.C.* ' 
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Novembep 13» 


IQ 





im 


THE INDIAN' LAW '^'EIPOETS. [TOL. XXTIL 

Abbul Azm and Land Mortgage Bank of India was^ on 5tli October ISOS^ 
Khan ^ added as a defendant on its own application. In this suit Abdnl 
Appayasami Aziz Khan was solely entitled to relief against the defendants, the 
AicivER, plaintiffs being joined in consequence of an arrangement 

between them and Abdul Aziz Kliaii by which they were to supply 
him with funds for the prosecution of the suit. The object of the 
suit was to recover possession (to be given to Abdul Aziz Khan) 
of 12 specified villages in an impartible zemindari called Kanni- 
vadi (the succession to wbich was governed by the law of primo- 
geniture) of which Appayasami Naieker,^(sinee deceased) was then 
in possession as zemindar. 

The plaintiff Abdul Aziz Khan sought in the suit to enforce his 
title as a purchaser in execution during the life-time of Bangam 
Appaya Naicker who died on 9th February 1881 leaving no issue, 
and who was the immediate predecessor of his brother Appayasami 
as zemindar of Kannivadi. The Commercial Bank of India 
claimed the villages as mortgagees. 

The zemindari of Kannivadi came by succession to Bangam 
Appaya Naicker in 1852 as the eldest son of Narasimha Appaya 
Naicker, his immediate predecessor, and was at that time burdened 
with a heavy revenue charge and also with large debts contracted 
by bis xDredecessors which there was no prospect of his being able 
to discharge. Bangam tried to manage the estate through - 

and from December 1853 one Adimulam Filial was so einpl,/ j 
at first jointly with others, and, in 1858, as sole agent. 

July 1861 Bangam executed a lease for thirty years to A" 
lam Filial of the whole estate (except three villages) to sec/ ^ 
better management by him. Bangam had, however, iy 
fresh liabilities, and was sued by various creditors who ^ 
decrees against him ; and some of suoli decrees to the air 
Es. 2,37,980 besides interest and costs were assigned f 
Aziz Khan. In execution of these decrees the right, 
interest of Bangam in the twelve villages in suit werf” 
purchased by Abdul Aziz Khan who claimed possossi 
property from the expiiy of the lease to Adiinulain' 

July 1891. The plaint prayed for a declaration c*' 
against the defendants, for possession, mesne profits! 
other relief. 

The defendants in their written statement set up t’ 
was only entitled to the net usufruct of the estate for '• 



MADBAS SEEIES, 


133 




power to oliargo the estate only for purposes -beneflcial to the pro- abbto Aziz 
perty or necessary for the family, and without power to alienate 
any portion of the estate for a term expiring beyond his life-time, 
basing their contention both upon the tenure upon which the 
estate was held, 'and upon the custom of the family. They also - 
set up that they were not bound by the debts alleged to haye been 
ineurrecl by Bangaru Appaya Naioker, nor ' by ^ the Court sales 
made in execution of the decrees passed against him in respect of 
such debts. They challenged the reality of the assignments of 
the decrees and contended that the right, title and interest sold 
ceased with Baiigaru’s death, and that the estate then passed un- 
encumbered to the first defendant Appayasami by surviyorship. 

They also contended that only a life interest was intended to bo . 
sold by tho Court and bargained for and purchased by the plaintiff 
Abdul Aziz Khan for the sum of Es. 7,010 which he paid, and 
that he was at the time of sole and subsequently, fully aware that 
what he bargained for and purchased was only the Tight, title and 
interest of Bangaru, and wu,s consequently estopped by his conduct 
from bringing the suit. 

The defendants also set out the transaction of the transfer for 
thirty years to Adimulam Pillai, and the result of a suit by 
Appayasami NAicker to sot it aside ; in which suit the lease had 
been held inoperatiyo as against tho estate in the hands of 
Appayasami, hut was held yalid as a mortgage to the. extent of 
1,20,000 which sum was found to have been old debts incurred 
'' ^ the predecessors of Bangaru Appaya Naieker for' purposes 
'■ A .^uding on the estate. This -amount the defendants stated that 
first defendant Appayasami Naieker had paid into Court and 
ink., obtained delivery of the property leased including the villages 
. it, and on this they contended that the suit was not main- 
■ jble but that the plaintiffs' only remedy, if any, was a suit 
1804 lemption on the footing of the instrument of lease. 

H '^dut^ written statement then asserted the existence of claims by 
^,^’f^gtmercial and Land Mortgage Bank of India as mortgagees 
.'1^ , first defendant for money lent to enable him to pay the 
1,20,000 into Court, and insisted that the Bank was 

- '''' Written statement of the Commercial Bank of India 

^ mortgagee under mortgages by Appaj^asami 

4HTn?K j^j^'and decrees thereon going back to The time when ho 

' ' ' 1 A * 
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■borrowed money to pay the sum of Es. 15205000. into Court. . B 
supported the contentions of the other defendants and contended 
also that the plaintiff purchases -%vero subject to the Bankas own 
claim. 

Of tlio issues raivsed the only one now mateiial is the sixth, 
Whether w^hat was attached, bargained for, sold and purchased 
by the first plaintiff is only the life interest of the deceased 
Bangaru Appaya Naicker 

This issue was decided by the Subordinate Judge in favour of, 
the defendants. The material portion of his judgment was as 
follows : — 

After hearing the arguments advanced on both sides by learned 
pleaders, I arrive at the eonclusicn tliat the uniform course of decisions 
in this Presidency before the ruling in Sarirg Ituart v. Deoraj ]ruari{l) 
was that acts and alienations by. the lioldor of an impartible zemiiidari 
made to' enure beyond his life-time, will, if otherwise than bond fiie, 
and if prejudicial to the family, be set aside ; his acts and alienations 
are good for his life, but not Beyond it and that series of decisions in 
this Presidency established the practice above referred to. Until very 
lately, it was the settled usage of those Provinces of India which 
administer Mitakshara law that the holder of an^ ancestral impartible 
estat'e could not alien or encumber it beyond his own life so as to bind 
his eo-|)arceners, except for purposes beneficial to the f amily and not 
merely to himself. In 1888, however, the ruling in SartaJ Ktharirn 
Beoraj Kimriil) was passed, holding that the prox3erty was absolutely 
at the alienor’s disposal which struck at the root of all the previous 
rulings. The sales in this case took j)lace in 1872, 1874 and 1875,, 
more than thirteen years before the date of the ruling in Bartaj Mmri 
V. Beoraj E'tiart{l) whm, the established doctrine in this Presidency 
was that the zemindar had only a life interest. In deciding this issue as 
to what was attached, bargained for, sold and purchased by first 
plaintiff, we must be guided only by the prevailing law at that time. 
Nobody could have expected then what the Privy Council decided 
thirteen years hence. The Courts and parties must have proclaimed 
for sale and sold only what right, title and interest the judgment- 
debtor had in the property according to the law then in force. In 
deciding upon the intention of the parties, I must agree in the 
arguments set forth by the defendants’ learned Counsel and find that 
the life interest of the judgment-debtor was alone sold and purchased 
by plaintiff. Nobody could have dreamt or thought of what was to 


(1) L,E., 15 I.A., 51 j 10 AH., 272, 
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happen thirteen years afterwards. The plaintiffs’ attempt to apply 
the ruling’ in Bwtaj K.uari v. Deoraj Kuari(V) to the intention of the 
parties at the sale in 1875 and before that is futile. It is unnecessary 
for me to repeat all the facts and points of law set out in the argu- 
ments of defendants’ Counsel in support of this view. The conduct 
of the plaintiffs and the low price paid for this large estate of 
immense value referred to in the arguments fully support my finding 
on the intentions of the parties. I therefore deckle this issue in the 
affirmative.” 

Consequent on his finding on this issue the Subordinate Judge 
passed a decree dismissing the suit with costs. 

An appeal to the High Court from this decision was dismissed 
with costs. (See AhclulA%i% Khan Sahib v. Appayasami Watcher {2).) 

The second suit (35 of 1894) was brought on 7tli J uly 1894 
by the Commercial and Land Mortgage Bank of India against 
Abdul Aziz Ehan and his co-plaintiffs in the previous suit (26 
■ of 1893), against Appayasami Haicker and his two sons, the 
defendants in the last-named suit, and against a number of persons 
who claimed* portions of the property in suit under alleged 
purchases or mortgages. ’ The plaintiff Bank sought in the suit to 
enforce their alleged mortgage right to the property, which 
right occurred after Abdul Aziz Khan’s purchases. 

The previous suit (26 of 1893) was pending at the time of the 
filing of this suit (35 of 1894) and was on 29th September 1894 
decreed against Abdul Aziz Khan by the Subordinate J udge. 

Abdul Aziz Khan by his written statement in the latter suit 
(35 of 1894) filed on 24th November 1894 objected to being joined 
as a party in the suit claiming that; the matters in dispute between 
him and the Bank, being the* same in both suits, ought to be 
decided in the other suit (26 of 1893) in which the Bank had 
intervened, and could not be litigated again in the latter suit 
(35 of 1894) ; and he stated that he was . about to appeal to the 
High Court against the decision of the Subordinate Judge. 

The matters in issue between the Bank and Abdul Aziz 
Khan were the same as those raised in suit 26 of 1893, with the 
addition of an issue as to whether the decision ot the previous 
suit was not res judicata in this suit, and of another issue as to 
whether the suit could be maintained against Abdul Aziz Khan. 

(1) h.U,, 15 IM, 51 i l.L Ji., 10 All., 272. • 

(2) 22 Mad., 110 at p. 112. 
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The Suhorclinate Judge held Mmt the suit uiigM, be unsiis* 
tainable, if the High Coart should remand the prior suit ior trial 
of the question whether the mortgages under which the plaintil! 
Bank claimed to intervene ^ had any effect in charging the zemin- 
dari to which Abdul Aziz Khan claimed to be absolutely entitled 
by virtue of his purchases. In case^ liowerer, the High Court did 
not so remand the prior suit, the Subordinate Judge held the 
latter suit was inaintamahle. The question %vhether Ahcliil Aziz 
khan had purchased an absolute interest in the zomindaii or only 
an interest for the life of Bangaru (in which latter case only could 
the Bank claim any interest in the property in suit)^ had been 
decided against Abdul Aziz Khan when his written statement in 
the latter suit was filed and the Subordinate Judge held, that he' 
was bound by that decree in the previous suit ’as being a 
res Judicata. The Subordinate Judge made a mortgage decree as 
between the other parties to the siiit^ but ordered Abdul Aziz 
Khan to bear his own costs, 

Abdul Aziz Khan and the other unsuccessful parties appealed 
to the High Court and the appeal came before the same Judges 
who had decided the appeal in suit 26 of 1893, and on 18th July 
1898jthey gave judgment dismissing the appeal on the ground 
that as they had already decided in the other appeal that the 
appellants* interest in the property ceased with the death of the 
late zemindar Bangaru Appaya Kaicter in 1881^ they have no 
locus siandV^ 

To His Majesty in Council there were two appeals brought in 
each of the two suits, ^ Abdul Aziz- Khan having severed from the 
persons who were his co-plaintiffs in suit 26 of 1893 and his co- 
defendants in suit 35 of 1834 on accoLint of his dissatisfaction 
with their performance of their arrangenient with him as to 
funds, and they having filed a separate appeal in each suit* They 
however did not appear and the only respondent who appeared 
was the Commercial and Land Mortgage Bank of India, 

On these appeals. 

Mr. A. Phillips for Abdul Aziz Khan in suit 26 of 1893, con- 
"^ended that Bangaru had an absolute interest in Kannivadi and was 
entitled to dispose of it absolutely; and that what passed ah the 
sale was therefore his absolute interest and not a life interest only 
as had been held by the Ooui'ts below. Section 249 of the Civil 
Procedure Code '(Act VIII of 1859), which ■was the Act undei 
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wMeh tlie sale was held enacted that the right, title and 
interest ’^ of the judgment-debtor was to be sold, and the certifi- 
cate of sale under section 259 stated that that • was what was sold. 
The question what was his right, title and interest, was, it was 
submitted, a question of law, and in that view it made no difference 
that the Court and the parties interested might have supposed 
that only a limited interest would pass by the sale. That there 
was” any such supposition is not proved. Evidence as to the 
belief of the interested parties or of the intention of the Court 
that only a limited interest would pass would be irrelevant and 
inadmissible and no such intention or belief could be shown except 
so far as they appeared from the proceedings. But in the pro- 
ceedings there was nothing to indicate such intention or belief : 
no inadequacy of price had been proved. The question was 
what actually did pass. Many cases had occurred in which the 
question had been whether more than the right, title and interest 
of the judgment-debtor had passed by a sale, but there, was no 
case in which the question had arisen as to less than such interest 
passing. It could not be supposed that there -was any intention 
of the Court that the sale should pass anything has than the 
actual right, title and interest of the judgment-debtor, much less 
that any such intention was known to the bidders or purchasers 
at the sale, or any contemplation by such bidders and purchasers 
that anything less than such right, title and interest would -pas.s 
by the sale. At the time of the sale, it is true, the proprietor of 
,an impartible zemindari was thought to have only a life-interest 
in the estate ; but since 1888 and the case of SartaJ. Kmri v. Deorqf 
.KuarilV) that view of the law had been held to hav-e been wrong ; 
and it is now settled that the holder of an impartible estate had 
an absolute interest in it and could alienate it unless any special 
custom against such alienation was proved. Bao Venkata Surya 
Mahifatij, Court of Wards (2), By these decisions the law was 
not changed but set right, the former cases being declared to 
have been wrongly decided. They declared what the law actually 
was at the time of sale although it was not applied, and since 
by the correct law applicable to the case Bangaru had an absolute 
interest in the zemindari, ^ that interest must by the Code of 


( 1 ) L.R., 15 I.A., 51 3 I.L.R., 10 All., 272. 

( 2 ) L.E., 26 I.A., 83 5 LL«B., 22 Mad., 383. 
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Abdto Aziz Civil Procedure have passed by the sale to the purchaser the 
present appellant, Abdul Aziz Khan. 

■^^rvArAsxm j j) Maijm and Mr. L. DeKiruythar for the Commercial 

Bank of India contended that at the time of the sale Bangarn had 
only an interest for his life in the zemindari, and that only such 
life-interest passed by the execution sale. The question in this' 
ease was, what was intended and expected, to he, and actually was, 
sold according, to the then prevailing law, not' what might have 
been sold under an alteration in the law as subsequently . declared. 
At the time of the sale it was the opinion of the Courts, and was 
therefore the law, that a zemindar holding an impartible estate 
was in the 'same position as any othel* holder of an estate under 
the Mitakshara law, except as to partition, that is, that he could 
only alienate what he. had, and that was an interest' for life in 
the estate. Eeference was made to PettacM Chettmr t. Smgili 
Vira Pandia Chinnatambiar{l) and Beresford t, Ramasubba{2) per 
Miithmami .Ayym% J”., at pages 203, 204 and 208 of the report. 
What the Court intends to sell and what is actually sold and 
purchased is, as has been hold by the judicial committee, a question 
not of law but of fact, to be decided by the circumstances of each 
case as it occurs. The oases of OrkUmree Ball y, Kantoo Bdl{Z)^ 
Bmndyal Bal y, Jugdeep Narain Singh(4)i Hardi Narmn Sahu y. 
Ruder Perkash 31mer{S)^ Ranomi Babumin y. Modhmi Mo}mn{Q), 
Simbhumih Fande y. Gohp Singki^)^ Minakski Nayudu rdlmmudl 
Kanaka Ramaija Gomdani^)^ Daulat Bam y. Mehr Chand(%)^ and 
3Ialiahir Perskad y. Mokeswar Nath Sahai{W) were referred to^ 
and 'also the case of Lekkamani v. Rmiga llristna Mtdtu Vim 
Puchaya Naikar{ll). At the time of the sale it was quite certain 
that as the law then stood only the life-interest of Bangaru could 
be sold. That was all the right, title and interest he had in the 
property to be sold, and that was what wns intended to be sold by 

(1) n.B., 14 1.A., 84 ; LL.E., 10 Mad., 2 U. 

( 2 ) I.n.R., 13 Mad,, 107 at pp. 203, 204, 208. 

(3) L.E., 1 LA., 321 j 14 B.L.E., 187, 

(4) L.R., 4 1.A., 247 j I.L.E., 3 Calc., 198. 

(5) L.E., II I.A., 26 ; I.L.E., 10 Calc., C2C. 

( 6 ) L.E., 13 LA., 1 at pi>'. 18, 19 5 LL.E., 13 Calc., 21 at p. 36. 

(7) L.E., 14 LA., 77 5 LL.E., 14 Calc., 572. 

( 8 ) L.E., 16 I.A,, 1 at p. 5; I.L.E., 12 Mad., 142 at p. 147. 

(9) L.m., 14 I.A., 187 5 LL.R., 15 Oalo., 70. 

(10) LE., 17 I:A., 11 at pp. 14, IG j I.L.E., 17 Calo., 584 at p. 589* 

(11) 6 Mad. H.G.E.,'208 at p, 226. 
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the Court and what was expected to be sold by the bidders and aedul Aziz 

purchasers at ttie sale. All the proceedings preliminary to, and 

at, the sale showed that the property was dealt with on the Appayasam 

' i A ft/. I^'AICKEjK 

principle that only a life-interest in it could be sold. The fact 
that it was sold for a low price indicated that that was known to 
all interested in the sale. From the delay in instituting his suit 
it may be presumed that Ahdul Aziz knew he had. only purchased 
a life-interest in the property. The fact that since the sale the 
law had been altered could, it was submitted, make no difference 
as to the law which was to be applied at the date of the sale. 

The law now was that laid down in the eases of Sariaj Kuari v. 

Deoraj Kmri{l) which was followed in Beresford y. EamasMa 
(2) by the Madras High Court, and Rao Venkata Surya Mahipati 
V. Court of Warde{Z) ; but those cases were not to have a retros- 
pective effect given to them. The law to be applied was that 
which prevailed at the time of the sale ; no judicial decision could 
enlarge the interest which passed by the law as it then stood, 
and which had been held under the then circumstances of the case 
to he the only interest that could have passed. 

It was -also contended that the purchase by Abdiil Aziz Khan 
was subject to the rights of Adimulam Pillai in the zemindari, and 
therefore subject to the rights of all persons up to and including 
the Commercial Bank by whose money Adimulam Pillai’s charge 
on it had been paid off. 

Mr. Phillips in reply cited Bonarim Bass v. Moinram l)ass{4:), 
to show that the purchaser took his chance, and ran all risks^ the 
Court not being responsible to him for any loss he may sustain. 

It was only in oases where there was any ambiguity that the 
q^uestion as to what passed at a sale was considered a question of 
fact, Eeference was made to Pettachi Chetiiar v. Sangtli Vira 
Pamdia Chinnatambiar{b) ^ Eardi Narain 8aJm v. Ruder Perkash 
Mmer{6}y Wmomi Babumin v. Modhun , and MinaJc- 

sM Wayudu y. Immudi Kanaka Ramaya Gomdan{%). In the 

(1) L.E., 15 I.A., 51 } 10 Ail., 272. , 

(2) I.L.E., IS Had., 197, afc pp. 203, 204, -208. 

(3) L.E.,- 26 I.A., 83 ; I.L.E., 22 Mad., 383. 

' (4) I.L.E., 28 Gaic., 235. . ' ' . 

(5) L.E., 14 I.A., 84 j T.L.E., 10 Mad^, 241. ' 

(6) L.R., 11 1. A., 26 5 I.L.R., 10 Calc., 626. ‘ 

(7) li.R., 13 I.A., 1 ; I.L.E., ,13 Calc., 21. 

(8) 16 I, A„ 1 1 12 Mad., 142. 
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present case tliero was no ambiguity, and tierefore no question 
of fact to be decided. According to tiie law Bangaru bad an 
absolute interest in tbe zemindari^ and wlien bis right, title 
and interest ’’ were sold, an absolute interest must laye passed by 
tbe sale. 

On IStb November 1903 tbe judgment of their Lordships 
was delivered by Sir Andkevv Scoble. 

JunaMENT. — These appeals were beard together, m tbe decision 
in all depends upon tbe same point. Tbe material facts -may be 
very shortly stated. 

Bangaru, who succeeded to the zamindari of Kannivadi, in tbe 
Madras Presidency, in tbe year 1852 was a member of a joint 
Hindu family governed by the Mitaksbara law. Tbe zemindaii 
is an impartible estate, tbe succession to which is regulated by tbe 
custom of primogeniture, and' upon tbe death of Bangaru on tbe 
9tb Pebruary 1881, without male issue, bis brother Appayasami 
succeeded to tbe zemindari. 

Bangaru bad found tbe estate heavily encumbered ; and after 
endeavouring for some years, without much success, to, manage it 
tbrongb agents, be executed, on the 20tb July 1861, an instrument 
by which be transferred to one Adimulam for 30 years tbe posses- 
sion and management of tbe whole zemindari, with tbe exception 
of three bill villages, in order to secure the regular payment of 
tbe Grovernment demand, tbe gradual reduction of existing debts, 
and a modest income for himself. Having made this arrauge- 
ment, Bangaru proceeded to incur fresh liabilities, and in 1870 
and 1871 numerous suits were brought against him, and money . 
decrees obtained by creditors. Two of these were transferred to 
tbe appellant Abdul Aziz £ban. Tbe first, dated 18tb March 
1870, was for Bs. 5,264-15-9, with interest and costs; and tbe 
second, dated 7tb March 1871, for Es. 20,904-9-0, with interest and 
costs. In execution of these decrees, 12 villages of the zemindari 
were attached and sold by order of tbe District Court of Madura, 
and were purchased by tbe appellant above-named for a total sum 
of Es. 7,010. Tbe certificate of sale of seven villages is dated 
on tbe 7tb March 1873, and that of tbe remaining five villages on 
tbe 22nd March 1876. In both cases, wliat was purchased was ,, 
expressed on tbe face of tbe certificate to bo tbe right, title, and'- 
interest ’’ possessed by tbe defendant Bangaru in the properties 
mentioned. 
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As)iaB been already stated, Bangamdied witbout issue in 18S1, 
and on tli© 23rd April in that year the respondent Appayasami 
(since deceased) 'filed a suit against Adimuiam and ’ others to set 
aside the instrument of 20th July I 86 I 5 binding upon him 

for reasons given in the plaint. The District Judge found that it 
was not binding as a lease^ but was binding as a mortgage, and 
after taking an account of what was due to Adimuiam as mortgagee, 
passed a decree in hisfayour forEs. 1,87,835 with interest. Upon 
appeal to the High Court at Madras, this decree was affirmed, with 
the exception that the sum payable to the mortgagee was reduced 
to Rs. 1 , 20 , 000 . To satisfy this decree and redeem the property, 
Appayasami borrowed money from rarious persons, whose claims 
are now represented by tbe respondent the Commercial Bank of 
India. 

On the 20 th July 1891 the term of 80 years reserved in the con- 
veyance to Adimuiam expired, and tie appellant Abdul Aziz Khan 
brought a suit to recover possession of the 12 villages which he 
had purchased at the Court sales before-mentioned from Appa- 
yasami, whom he alleged to be in wrongful possession of them. 
Appayasami, in his written statement, asserted that all that was 
attached and sold in execution of the money decrees held by the 
appellant was the right, title, and interest of the deceased 
Bangaru, and that such right, title, and interest ceased with his 
death.’’ Of the numerous issues raised, the most important was 
the sixth, viz,, Whether what was attached, bargained for, sold^ 
and purchased by the (appellant) was only the life interest of the 
deceased Bangaru ?” 

The Civil Procedure Code of 1859, which was in force at the 
time of the execution sales, required that property sold in execu- 
tion should be described as the right, title, and interest of the 
ludgment-debtor, and it has been held in many cases that the 
presence of these words in the sale certificate is consistent with the 
sale of every interest which the judgment-debtor might have sold ” 
{Mahabir Perehad v. Moheswar Sahai{lj). Each case, how- 
ever, must depend upon its own circumstances, and in all the 
cases, at least the recent •►oases, the inquiry has been what the 
parties contracted about if there was a convey ance, or what the 
purchaser had reason to think he was haying if there was no 
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(I) 17 LA., 11 at p, 16; 17 CaJo., 684 at p. 689 , 
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Aedui. Aziz conveyance, 'bu* only a sale in execution of a Kioney decree ■’ 
Khan {^Smbhunafh Pande v. Oohp As Lord Watson put it 

Appayasami ■t;]i 0 course of the ar^ment in the case of Pettachi ChetUar v. 

NaICKEBi* ‘ 

Sangili Vira Pandia Chinnatamhiar{2)j in tlie case of a sale in 
execution of a money decree, ‘‘the questions are, wiat did the 
Court intend to sell, and what did the purchaser understand that 
he bought ? These are questions of fact, or rather of mixed law 
and fact, and must he determined according to the eTidenee in the 
particular case. 

In the present case, it is not disputed that Bangam . and his 
brother constituted an undivided Hindu family, and that the debts 
in respect, of which the decrees were made were not debts for which 
the joint estate was liable, if it passed by survivorship to the 
younger brother. What then was the extent of the interest held 
in the estate by Bangaru in his brother’s lifetime, and which he 
was entitled to charge in favour of a personal creditor ? As 
regards the law of the matter in 1873 and 1876, when the sales 
took place, it was the accepted law in Madras that the holder of 
an impartible zemindari who was himself a member of an undivided 
family, could not alienate or encumber the corpus of the estate so 
as to bind his co-parceners, except for justifiable especial causes. 
Prior to 1889, there had been a series of decisions to this effect in 
the Madras Courts, but in that year, following the judgment of 
this Committee in the case of Sartaf Kmri v. Deoraj Kmn(S)^ 
the High Court of Madras overruled those decisions (Beresford v. 
Bama8u(}ba{4i)) ; and it has recently been held by this Committee 
in the case of Rao Venkata Surya MahqmU v. Court of l‘Fard8{5) 
that impartible zemindaris in the Presidency of Madras are not 
inalienable in the absence of proof of some special family custom 
or tenure attaching to the zemindari, ap.d having that effect. This 
reversal of the previously accepted interpretation of the law does 
not, in their Lordships’ opinion, displace its application to the con- ' 
straotion of the contracts contained in the certificates of sale now 
under consideration. The rights of the parties to a contract,” 

■ as Mr. Justice Will'es observes in delivering the' judgment of the 


(l) li.E., 14 I. A., 77 at p, 83 j I.L.R., 14 Calc., 572, 

(3) ti.R., 14 1.A., 8i at p. -85. 

(3) L.R., 15 r.A., 51 ; I.L.R., 10 All., 272. 

(4) 13 Mad., 197. 

(6) L.E., 26 1. A., 83 j 1.L E., 22 Mad., 383, 
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Court of Excitequer ChamBer in Lhycl v. Gmbert(l), are to Be abdul Aziz 

judged of By that law wBioB they intended, or ratBer By wBioB 

they may justly be presumed to liaye Bound' themselres.’^ Their 

Lordships agree with the Courts Below in holding that in 1873 and 

1876, when the sales took place, the parties must Be taken to Be 

Bound By the law as it was at that time understood, and that the 

estate purchased by the appellant was only the life interest of the 

then zemindar. Their Lordships will humbly advise His Majesty 

that these appeals should .be dismissed, and the decrees of the High 

Court at Madras confirmed. 

Munhar Das and his co-appellants have not appeared ” before 
then Lordships in support of their appeals. Their Lordships will 
accordingly order them to pay the costs of those appeals incurred 
by the Commercial Bank of India, the only respondent who has 
appeared. The Bank’s costs of the other two appeals must be paid 
by Abdul Aziz Khan, the appellant therein. 

Appeals dismmed. 

Solicitors for the appellant (Abdul Aziz Khan) — Messrs. T. i. 

Wilson ^ Co. 

Solicitors for the respondents (the Commercial Bank of India) — , 

Messrs. Burton^ Teaks ^ Mart 


PEIVY COUNCIL. 

EANGAYYA APPA EAO (PLAmTiFr), 

BOBBA 8EIRAMULU and othMs (Defendants) 

[Oh appeal from the High Court of Judicature 
at Madras.] 

Limiiaiion Act (XT 0 / 187-7), scli, II, art, 110 — Stitt for arrears of rent — Madras 
Bent Recovery Act {Madras A&t YIII of 1865), ss. 7, 9, 10, 11, 14 — Proceedings 
hy landlord to determine rent — Period from which limitation runs. 

Tke sections of the Madras Bent Eeoovery Act (Madras Act YIII of 1865) 
relating- to recovery of arrears of rent apply to ascertained rents, not to rents at 
rates which have' yet to be ascertained. 

(1) [1865], 6 B. & S., 100 at p. 133. 

* Present : Lord Macnao^tkn/ Lord Lindley, Sir A^mEpw Scoble and Sir 
Arthur Wilson. 
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In artiolo 110 of schodule II of tiio Limitation xlct (XV of 18‘77)/‘ arrears 
of 'rent means arrears of ascertained rent vv'iiich tlio tenant is under obligation 
to pa-j, and wliicli tlie landlord can claiixij and, if necessary, sue for ; 

' Eeld^ tliorofore, (reversing Oie decisions of tbe Conrrs in India) tli at where it 
is necessary for tlio landlord to take proceedings under the Madras Act Till of 
1865 to have the pioper rate of rent ascertained, the period of limitation in a suit ' 
for arrears of rent runs from the date of the final decree determining the rent^ 
and not from the close of the fasli year for wliieli the rent is payable. 

Sohhanadfi A^ppa Han- v. QUalmacfiinaf (I.L.II., 17 Mad., 225), approved# 
Briramuhi y . Sohha -iadri Appa liUVf (I.L.E., 19 Mach, 21), overruled. 

There is no distinction in this respect between cases in which, in the prooeedt 
iiigs to ascertain the rent, the Courts have axiproved of the patta tendered by the 
landlord and those in which they have modified it. 

Consolidated appeals from decrees (8tli December 1896) of 
tbe High Court a.t Madra-s affirming decrees (22iid October 1894) 
of tbe District Judge of Kistna, which had affirmed decrees (11th 
September 1893) of the District Miinsif of Bezwada dismissing 
suits brought by the plaintiff, now appellant. 

The suits were brought for arrears of rent for the years 1295, 
1296, 1297 and 1298 fasli. All the Courts in India held that the 
suits were barred by limitation, and whether they were so or 
not was the only question for decision on this appeal. 

The plaintifi Eaja Eangayya Appa Eow Bahadur is the 
Zamindar of Niizvid. The defendants (now respondents) are 
cultiyating tenants of the village of Miistabada in the plaintiff^s 
zamindari. Prior to 1885 the tenants relinquished 2,000 acres in 
the village, refusing to pay the rents demanded. This land w^as 
known as vidudalu land, while the land which the defendants 
had all along cultivated was known as iiiamool land. For the 
years 1292 to 1294 fasli a lease of the vidiiclalii land was put up 
to auction, and was purchased jointly by all the defendants who took 
possession of it and divided it amongst themselves for the purpose 
of cultivation. Subsequently an arrangement w^as made with the 
plaintiff by whioh, instead of a joint liability of all the defendants 
for the rent of the whole of the land, each of the defendants 
became separately liable for the rent only of his own holding, • 
This lease expired at the end of June 1885. The defendants 
however remained in possession and continued to cultivate the land^ 
with the consent of the plaintiff but disputes arose as to the rents 
payable by them since the expiration of the lease. The tribunal ' 
for determination of these disputes was the Eevenue Court acting , 
in accordance with Madras Eent Eecovery Act (Madras Act VIII 
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of 1865'). That Act by section 3 provides that landholders shall Eangatta 

^ j 1.* Appa Eao 

enter into wTitteii agreements with their tenants, those iiiaae by 

the landholders being called pattas, and those made by the tenants - 

being called mnohilkas. Section 4 contains provisions as to the con- 
tents of patta and inuchilka, and requiring the rent to bo specificji. 

Section 7 enacts that — 

No suit brought and no legal proceedings taken to enforce the 
terms of a tenancy shall be sustainable unless pattas and - niucliilkas 
have been exchanged as aforesaid, or unless it be proved that the 
party attempting to enforce the contract had tendered such a patta or 
mnehilka as the other party was bound to accept, or unless both parties ... 
shall have agreed to dis23ensG with pattas and miicliilkas.’’ 

Section 9 is as follows : — • 

When a tenant shall, for one month after demand, have refused 
to accej)t such a patta as the landholders specified in section 3 are 
entitled to imjiose and to grant his mnehilka in exchange it shall be 
lawful for such landholders to proceed by a summary suit before the 
Collector to enforce acce 2 )tance of the patta.’’ 

Sections 10 and Ih enact rules for procedure and to determine 
what is a proper patta, and empower the Collector to fix the rent 
payable in case of dispute. Ey the final decree the tenant is 
bound to accept the patta as amended and approved, and to execute 
a mnehilka in accordance with it. 

The year 1295 fasli was the first j^ear in which the defend- 
ants cultivated the vidudalu land after the termination of their 
lease. For that year the plaintiff tendered pattas claiming certain 
rates of rent and specifying the terms on wdiich the defendants 
were to hold. They refused to accept these pattas, and the 
plaintiff consequently instituted a suit to compel them to accept 
them. The Assistant Collector on 31st January 1887 fixed what ho 
thought to bo proper terms of the tenancy. Both the plaintiff and 
the defendants ajipealed from his decision to the District Judge of 
Kistna who amended the pattas, but they were not finally settled 
till 29th 'October 1889 by the judgment of the High Comt at 
Madras on second aj^peal to that’ Coiud (sde Rangayya A^ppa Raw 
v, Kadiyala Batmm{l)), 

Wliilst that suit was pending it became necessary for the 
plaintiff to tender pattas for the year 1296 fasli. The defendants 
refused to accept them and another suit to compel acceptance was 


(1) 13 Mad., 249. 
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filed. Tliis suit was decided on 20tli December 1887 by tbe 
Assistant Collector, and by the District J iidge of Nistna (after a 
remand) on lltb August 1890 in accordance with the judgment 
of the High Conr-t on 29th October 1889. 

Similar proceedings were taken for the years 1297 and 1298 
fasli, and those proceedings were finally decided by judgment 
dated 11th August 1890. 

The rents being in arrear the suits out of which the present 
appeals arose were instituted on 28th October 1892, a separate 
suit being filed against each defendant. The plaint in each case 
stated the previous litigation between the parties and tbe determi- 
nation by the Courts of the terms of the tenancy including 
the rate of rent payable. 

The written statements denied the allegations made in the 
plaint, and pleaded that the suits were barred by limitation. 

The Munsif held that the rent of the years 1295, 1296, 1297 
and 1298 fasli fell due, according to the current of the Madras 
decisions on 1st July in each of the years 1886, 1887, 1888, and 
1889, respectively, and that the suits of those fasli years were 
barred by the limitation period of three years, having been filed 
on 29th October 1892 ; and that there was nothing in the Limita- 
tion Act to extend the time in cases where suits have been brought 
to enforce acceptanoe of pattas, by making the period of limitation 
run. from the final determiiiation of such suits. He therefore 
dismissed the suits. 

On appeal, the District Judge in his judgment, dated 22nd 
October 1894, said : — 

The date of institution was adinittadly more than three years from 
the end of the fasli years for which the items of kist were respectively 
due, but the plaintiff who had in most cases got the rates of kist 
settled by the Courts by bringing suits under section 9 of the Bent 
Eecovery Act pleaded that the period of limitation should be held to 
run from the dates resxjectively of the orders passed fioall}^ settling 
the rates, whether in the case of an appeal by the District Court or 
High Court, or, in the case of no appeal, by the Eeveniie Courts. 

*^I am referred for the plaintiff' to the decision of Justice Sir 
T. Muttusami Ayyar holding that the period of limitation commences 
from the date when the plaintiff was in a position to sue for rent, that 
is, the date o! the decree; Sohhanadri Appa Mau v. €halaTmma{l)* 


■ (1) 17 Mad., 225. 
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If I am to be guided by tliat reported decision I sbonld remand the 
suits to tlie lover Court for a finding as to tbe sums actually due to the 
plaintiff for eacb of tbe four faslis by tbe defendants in eacb case. 
The defendants in tbeir written statements ■ disputed tlio correctness 
of tbe amounts claimed by tlie plaintiff^ and the contention which 
is strongly urged before me was not gone into by the Munsil, 

•^‘For the defendants on the other hand I am referred to an 
imreported decision; dated 28th August last; in which a decision of 
Justice Sir 1\ Muttiisami Ayyar in a case precisely similar to that of 
SolJianadri Eau v. €Mlcmumna{l) was overruled in appeal by 

Justices Parker and Best. If I am to be guided by this more recent 
decision, for the report of which sufficient time has not yet ela|)sed, I 
must confirm the Munsif’s decision that the claim is barred by time. 
It is pointed out to me that, under section 3 of Act XVIII of 1875, I 
should not consider the unreported decision at all; but I think that I 
should not be exercising a proper discretion under the circumstances 
if I were to ignore it, 1 decide to follow the more recent though 
at present unreported decision of the High Court, and uphold the 
Miinsif’s finding that the claim for the Mst due for faslis 1295, 1296, 
1297 and 1298 was time barred.^’ 

The plaintiff then appealed to the High Court and a Division 
Bench of that Court (Collins^ C.J.j andBonsony J,) on 8th Decem- 
ber 1896 confirmed the decisions of the Courts below. Their 
Judgment was as follow^s :~ 

^^The point urged before iis is that the period of limitation should 
be computed from the date of the final decree in the suit with rcgarvl 
to the propriety of the patta tendered, and not from the date wdion 
the arrears of rent fell due ; and in support of this contention refer- 
ence is made to the terms of section 72 of the B.ent Eecoverj xict, and 
especially to its concluding sentence. The effect of that section with 
reference to limitation was fully discussed in Eangayya Apya Ean v. 
Venkata R6Mi{'d), and the contention now urged hy the appellant was 
held to be invalid. That decision was to the same effect as the decision 
of this Court referred to in the District Judge’s Judgment as 
unreported; but which has since been reported (see tYira^mdu- v, 
SollianaM Appa Rau{Z)) whore the older decisions are discussed. The 
appellant’s contention is, thus, coneluclocl by the authority of repeated 
decisions of this Court. "We must, therefore, dismiss this second 
appeal with costs 


(1) T.LJi., 225. 

(2) I.ti.U., 22 Mad,, 249, note (2), Jlexerml cases Xos, XI and 13 to 136 

(3) 10 Mad., 21. 
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On. this appeal, which was heard parte ^ Mr« L. Be Gruyther 
for the appellant contended that on the'eonstruetion of the Madras 
Eent Eecovery Act (Ifadras Act Till of 1865) arrears of rent 
could not be considered to be duo until the final decree in a suit 
brought to determine the rate of rent for which the tenant was liable. 
Section 7 of the Act enacted that no suit for rent can be brought 
until pattas and muehilkas have been exchanged ; and that result 
could not be attained, in cases where the tenant declines to accept 
the patta tendered by the landlord, until the latter has taken steps 
under the Act to enforce the patta as tendered, or in such an 
amended form as the Eevenne Court may app.rove of ; see sections 
9, 10 and 11 of the Act. In such cases (and of such nature wore 
the present suits) if the arrears of rent were held to be due at the 
end of each fasli year, limitation would be running against the 
landlord during his proceedings for determination of the rate of 
rent, so that a suit for the rent might bo barred notwithstanding 
that under the Eent Act he had never been entitled to bring 
it. Such a result, it was submitted would be quite inconsistent 
with the intention of the Act. Eeferenee was made to Gopak^ 
smvmy Mudelly v. Muldxee Gopalier{\)^ Sayud Ohcmda 3Iitik Sahib v. 
Lahshmana Ayyangar{2) ^ Eemoara Boss v. Pungamm€h6iri{Z)^ and 
AU Khan v. Apjyaduii). On the question when limitation began 
to run in such oases the later decisions of the Madras High Court 
were in conflict, the case of Sobhanadri Appa Eim v. Ohalammim 
(5) deciding that the three ycars^ limitation under article 110 of 
schedule II of the limitation Act (XT of 1877) runs from the date 
of the final decree fixing the rate of rent, that being the earliest 
date at which the landlord is in a position to sue for the rent; 
and Sriramulu v, Sobhanadri ApjM Ilau(6)^ holding that limitation 
runs from the end of the fasli year for which the rent is payable. 
The former decision, it was submitted, was correct. The rent must 
first be ascertained, and it was only from the final decree by which 
the rent was determined that limitation under article 110 of the 
Limitation Act should be held to run. In that case the present 
suits would not be barred. The ease of Mimimiat Banee Surm 
3![oyee. v, Shooshee Mohhee Bur7nonia(7) doeidecl on section 32 of 


(1) 7 Mad. H.O., 312 afc p. 331. (2) I.L.E., 1 Mad., 45. 

(3) I.I 1 .E., 13 Mad., 361. (4) I.Ii.R., 7 Maci, 304. 

(5) 1.14.^., 17 Mad., 225. (6) IX.B., 19 Mad., 21. 

(7), 12 Moo. I.A., 244 s 2 B.l4.E%F,C., 10. 
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the Bengal Bent Act (X of 1859) was referred to as showing that 
limitation in a suit for arrears of rent had been held to ran from 
a period later than the end of 'the year for which the rent was 
payable. 

On 2nd December 1903 the judgment of their Lordships was 
delivered by Sir Aethur Wilson^. 

JoDGMEis'r. — This appeal raises a question of considerable 
importance in Madrasj and as to which there has been some differ- 
ence of opinion amongst the leariied Judges of the High Court. 

The plaintiff (appellant) is the Zamindar of Niizvid. and is a 
landholder within the meaning of the Bent Eecovery Act 
(Madras Act VIII of 1865). The several defendants hold lands 
under him in the village of Mustabada, which is included in his 
zamindari, and they are “ tenants within the meaning of the Act 

The defendants occupied the lauds to which the present con- 
troversy relates for a long period, but the time which has to be 
considered in this appeal commences with the fasli year 1295. 
In that year the plaintiff tendered pattas which the defendants 
refused to accept (similar proceedings took place in the subsequent 
years). The plaintiff thereupon instituted summary suits before 
the Oolleotor to enforce the acceptance of the pattas and the exe- 
cution of corresponding muohilkas. The Head Assistant Collector, 
who heard the cases, made his order modifying the terms of the 
proposed pattas and directing the tender of pattas embodying his 
modifications. The District Judge on appeal made additional 
changes in the pattas. On further appeal the High Court again 
varied the terms of the pattas to be tendered ; and thus by the 
decree of the High Court dated the 29th October 1889 the condi- 
tions of the tenancies, including the rates of rent, were finally 
determined. 

The present suits were brought on the 28tli October 1892 in 
the Court of the Munsif of Bezwada. In them the plaintiff 
claimed to recover from the defendants balances of rent for their 
respective holdings, at the determined rates, in respect of the fasli 
years 1295, 1296, 1297, 1298, and subsequent years. 

With the subsequent years this appeal has nothing to do, it is 
limited to the four years mentioned. The Courts in India have 
held that the claim for rent in respect of those four years is barred 
by limitation, and the correctness of that ruling is the one question 
raised in the present appeal 
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Bangayta The rule of limitation applicable to th* ease is article 110 of 
Ajpa eao II of the Indian Limitation Act (Act XV) of 1877, 

Bobba which preserihos for a sait for arrears of rent a period of limitation 
Seikamulu, years reckoned from tlio time when the arrears become 

due. The Courts in India have held that the period of limitation 
in this case for the rent of each fasli year riuis from the close of 
that year, and if that view he correct the eases have been rightly 
decided. The contention before their Lordships was that the 
period should be counted from the 29th October 1889, when the 
decree of the High Court deterniined the rent payable. And 
if this contention be correct, these claims were in time. 

The point of time from which, under the Limitation Act, the 
period of limitation is to run is that at which the arrear became 
due. In most eases no doubt the point of time at which rent 
becomes due is the close of the period in respect of which it is to 
he paid. But this is'not necessarily always the case in India, and 
the Limitation Act is an Act for all India. Legislation, or custom, 
or express contract, or the special circumstances of anj^ case may 
make rent become duo at a point of time different from the close 
of the period in respect of which it is to be paid. The case of 
ITussimici't Bcmee Sumo Moyee v. Shooshee Mokkee Burmo}u‘a{T)^ 
heard before this Board, is an example of a suit for rent, governed 
by a law of limitation substantially tho same as that now before 
their Lordships, in which the date at which the rent hecame due 
was held to be an entirely different date from the close of the 
period in respect of which that rent was payable. The object of a 
Limitation Act is presumably to compel people who have actionable 
claims to sue upon them with duo promptitude or to forfeit the 
right to do so at all. In such an Act the falling due of rent 
naturally means the falling due of an ascertained rent, which the 
tenant is under an obligation to pay, and which the landlord can 
claim and, if necessary, sue for. 

In order to see when rent becomes due in a case like the present 
it is necessary to turn to the Rent Recovery Act (Madras Act Till 
of 1865). That Act enacts (section 3) that certain landholders and 
others shall enter into written engagements with their tenants, to 
be embodied in pattas and muohilkas, wHeli (section 4) must oon- 
taio, amongst other things, the amount and nature of the rent. 


(1) 12 Moo, I. A., 2 10, 
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Bj section 7 no suit or legal proceedings for rent can lie sustained 
unless patta and muchilka Lave been exchanged, or a patta has 
been tendered such as the tenant was bound to accept, or both 
parties have agreed to dispense with such documents. If a ' patta 
is tendered and the tenant refuses to accept it, the landholder 
(section 9) may proceed by summary suit before the Collector to 
enforce acceptance of the patta. And in such a suit it is for the 
Collector to settle the terms of the tenancy/ including the rent, in 
accordance with the principles laid down in the Act. From the 
Collector’s decision an appeal lies to the Civil Comets (section 69), 
Under this procedure it seems clear that as long as proceedings 
are pending before the Collector and, on appeal from him, before 
the Civil Courts,, the rate of rent is in suspense, for no one can say 
what it will prove to be, and that therefore no arrear of rent can 
be said to have become due within the meaning of the Limitation 
Act, That this is the meaning and eJQEect of the Lent Eecovery 
Act becomes much plainer on a further examination of the Act 
The Act (section 87) keeps alive the right to proceed in the Civ 
Courts in respect of rent, and the present appeal arises out of a civil 
suit so brought. But the Act deals very briefly with such suits. Its 
meaning and effect can be better learned from the provisions relat- 
mg to those special and summary remedies whicli are dealt with in 
some detail and fill a large part of the Act. They are available for 
arrears of rent and must be put in force within one year from tlio 
time when the rent became due (section 2), Those special remedies 
are distress, sale of the holding, ejectment, and arrest. And in 
each of these cases the proceedings must commence with a docu- 
ment stating the amount of rent due (sections 15, 16, 39, 41, 46). 

Their Lordships are of opinion that in the present cases no 
rent was in arrear or due till the rates of rent were ascertained by 
the decree of the High Court of the 29th October 1889, and that 
limitation runs from that date. 

It may be well to notice two arguments against the view taken 
■ by their Lordships, which seem to have had weight with some of 
the learned Judges in Madras. 

Section 14 of the Eent Eecovery Act says that when rent shall 
remain unpaid at the time when, according to any written agree- 
ment or the custom of the country, it ought to have been paid, it 
is to be deemed an arrear of rent,” It has been said, and no doubt 
rightly, that by the oustom of the country agricultural rents are 
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payable at or before the close of tbe fasli year. And it lias been 
tboagiit that this section defines the point of time at wHoh agri- 
cultural rent becomes in arrear at the close of tie fasli year. And 
so it seems to do in the cases to wbieii it a:pplies. But in their 
Lordships' opinion this whole series of sections applies to ascertained 
rents, not -to rents at rates which have yet to be determined. 

Another argument has been based upon section 7 of ^the Act, 
already cited. It has been thought that under that section where 
a landholder has tendered a patta which the tenant refuses^ 
but which, as the result of the litigation rendexod necessary hy that 
refusal, has been found to have been a proper one, and then. pro- 
ceeds to sue for the rent so ascertained, he may be met by a. plea 
of limitation, on the ground that he might have sued, and ought 
to have sued, for the rent without waiting to have the rate deter- 
mined. If that view 'were correct, it would not affect the present 
case, for in this case the patta tendered by the landholder was not 
approved by tho Courts, but was altered by them, Ihe High 
Court, however, in the judgment under appeal, has drawn no 
distinction between the case in which the patta tendered has been 
ultimately approved by the Courts and the case in which it has 
been modified. And their Lordships think the Oom^t was right in 
so doing. Section 7 is not an enabling section, but a restraining 
section. In order to see when there is an arrear which can be sued 
for it is necessary to examine the Act as a whole ; and the reasons 
have already been stated which lead their Lordships to think that 
its provisions as to rent due, rent in arrear, and the recovery of 
rent refer to ascertained rents 

Eor the foregoing reasons their Lordships are of opinion that 
the claims for rents in respect of the years 1290, 1296, 1297, and 
1298 are not barred by limitation* They will liumbly advise His 
Majesty that the decrees of the High Court and the District Court 
ought to be discharged with costs, and those of the Mimsif s Court 
discharged, and that tho cases ought to be remitted to the High 
Court with a declaration to the above effect, in order that they’ 
may be disposed of in the Munsiffs Court in accordance with that 
declaration. 

The appellant will recover his costs of this appeal from tho 
respondents. 

Appeal aihmi. ' 

' Solicitor for the appellant—Mr. i?. T. Taskm 
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PRIVY COUNCIL. 

IN THE MATTEE OF THE PETITION OF YAELAOADDA 
DUEGA PEASADA NAYADU and anothee. 

[On petition relating to an appeal from the High Court 
of Judicature at Madras.] 

Frivy Oounoil^ practice of — Decision of High Court in execution of order in Council 
' — Appeal from such decision — Erroneous interpretation of order in Council 
- — Expression of opinion hj Judicial Committee 07 i petition pending appeal. 

Where the High Court, in execution of an order in Council, had interpreted 
the oi'der in a manner not intended, the .Judicial Committee, pending an appeal 
from the High Court decision, expressed an opinion as to the intention of the 
order. 

Petition in the matter of the consolidated appeals and cross 
appeals of MalUharjma Prasada Nayadu y. JDurga Prasada 
Nayadu (Privy Council Appeals Kos. 87 and 88 of 1898} and of 
MalUhaffuna Prasada Nayadu v. Venkata Bamalinganna (Privy 
Council Appeals Nos. 8^ and 90 of 1898) from decrees (9th March 
1894) of the High Court at Madras. 

The parties to the above appeals were three ‘brothers Mallikar* 
juna, Durga Prasada, and Bamalinganna, the eldest of whom, 
Mallikarjuna, was Zamindar of the estate of Challapalli or 
Devarakota, and the petition, which was filed by the two younger 
brothers, stated the following facts ; — 

In 1880 Durga Prasada brought a suit for partition against liis 
Brothers which, in 1882, was dismissed by the District Judge of 
Kistna, decreed by the High Court in 1885, and again dismissed 
by the Privy Council on 1st May 1890, on the ground that the 
estate was impartible and that the eldest son was entitled to hold 
it alone (see Srimantu Baja Yarlagadda MalUkarjuna v. Srimaniu 
Baja Yarlagadda Durga{\)), In that suit the High Court, having 
decreed partition, had on 10th November 1887 made an order 
allowing each of the present petitioners maintenance at Es. 500 
a month from . 25tli April .1887 which sum was to be debited 


^ Fresmt Lord Maonaghten, Lord Lindley, Sir Arthur Wilson and Sir 
John Bonser. 

“ (1) LA, 11 1.A., 134 ; I.L.R., 13 Mad., 400. 
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tlie same sums decreed to the petitioners in the maintenance suits, 
and that application was granted, the petitioners not ohjecting. 

On 7th August 1900 the Judicial Committee of the Privy 
Council reversed, in appeal, the decrees of the High Court in the 
maintenance suits (see Kctjci Ycirlagcichhi Malhktvyunu Prasaaa 
Muyudu V. R<yu ’YuTldgdddct Duf got PTdsc(dct> iV and restored 
the decrees of the District J udge os to the arrears of maintenance* 
The decree (so far as material) was as follows : — It is hereby 
ordered that the said decree of the High Court of Judicature at 
Madras, dated 9th March 1894, he and the same is hereby dis- 
charged in so far as it orders and decrees that in amendment of 
the decree of the District Court of Kistna, dated 4th December 
1891, as to arrears of maintenance and property charged, tho 
amount of Es. 23,000 be substituted for Es, 56,000 awarded in the 
said decree of the said District Court, ' . , . * and in lieu 

thereof it is hereby ordered that the orders contained in the said 
decree of the said District Court as to the payment of Es. 56,000, 
as to the interest thereon, and as to the property on which the 
same are to he charged be and the same are hereby restored,’^ 

On 16th August 1900 Mallikarjiina apjplied to the District 
Court stating that he had in accordance with the order of the 
Privy Council paid into the treasury two sums of Es, 52,500 
(being the sum of Es. 56,000 after deducting Es. 3,500 which 
had been paid in 1892 after the decree of tho District Judge), and 
on 22nd August 1900 the petitioners applied for payment to thorn 
of the sums of Es. 52,500. 

On 11th March 1901 the petitioners applied for execution of 
His Majesty’s order in Council so far as it remained unexecuted, 
giving credit for the sums of Es. 52,500 received out of Court. 
On the 13th March 1901 Mallikarjuna put in a petition claiming 
that the sums of Es. 19,500 with interest ought to be deducted 
from the amount remaining to be recovered under the Privy 
Council order. The District Judge disallowed this claim, but on 
appeal by Mallikarjuna the High Court on 27th January 1903 
decided that the petitioners must give credit for tho said sums of 
Es. 19,500. 

The petitioners submitted that the proper construction of His 
Majesty’s order in Council was that the petitioners should bo 
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In the against their shares ol the mesno profits in the partition snit ; and, 
the^petit^L^ imcler that order the petitioners rccoiTod that maintenance for 39 
Yaelagadda (May 1887 to July 1S90) amounting’ to Es, 19,500 each. 

Dukga In April 1891 the potitioners brought two separate suits 
Nayad^ against Malliuarjuna for maintenancG at Es. 2,000 a month, and 
for arrears of past mainteiiance at the same rate, and in his 
Judgment in those suits tho District Judge of Kistna, on dth 
December 1891, said, the decree will be for twelyeyears^ mainte- 
nance at Es. 500 a month, deducting 39 months v/hioh they (tho 
petitioners) have already received : there will also be mainte- 
nance at Es. 500 a month for seven months, the duration of these 
suits : there will be maintenance from this date at the rate of 
Es. 750 per mensem.’^ The decree in each suit was that defend- 
ant do pay to plaintiff maintenance at Es. 750 per mensem on 
4th of each month beginning with January 4th, 1892, as also 
Es. 56,000, with interest at 6 per cent, per amiimi from this date 
to date of payment, towards past maintenance the whole to he a 
charge in the OliallapaUi Zamindari.’^ 

From these decrees Mallikarjima appealed to the High Court. 
On 22nd April 1892 ho made an application to the District Judge in 
the partition suit for a refund of the Es. 19,500 which had (under 
the order of the High Court) been paid in that suit to each of the 
petitioners, hut his application was refused. 

On 9th March 1894 the High Court, in the appeals in the 
maintenance suits, reversed the decrees of the District Judge as to 
Es. 52,500 arrears of maintenance, hut confirmed those decrees in 
allowing to the petitioners the sums of Es. 19,500 received by 
them, as well as the sum of Es. 3,500 for maintenance pending 
the suit in the District Court, and also confirmed the decrees as to 
future maintenance. The High Court, however, held that the 
petitioners must refund the sums of Es. 19,500 received in the 
partition suit. On the same day (9th March 1894) the High, 
Court reversed the order of the District Judge of 22ncl April 1892, 
and allowed the application for a refund of the sums of Ks. 19,500 
but without interest, making an order to that effect. Both the 
petitioners and Mallikarjuna appealed to His Majesty in Council 
from these orders of the High Court. 

Pending tho appeals Mallikarjuna, on the 28tli October 1896, 
applied in the niainteiiance suits to set off the sums of Es. 19,500^ 
the refund of which had been ordered in the partition suit, against 
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In the against tlieir sliarcs of the mesne profits in tlie partition suit ; and 
™cler tliat order tlie petitioners received tliat imintonarico for 89 
or ^ iiioiith.8 (May 1887 to July 1S90) amoanting to Es, 19,500 eacii. 

Burga In April 1891 tie petitioners brought two s<"‘parate suits 
NatadT ^'gainst Mallir.arjniia for maintenance at Es. 2,000 a ixioiith, and 
for arrears of past maintenance at the same rate, and in his 
judgment in these suits the District Judge of Kistna, on 4th 
December 1891, said, ^Hhe decree will be for twelve jears^ mainte- 
nance at Es. 500 a month, deducting 89 months w^ieli they (the 
petitioners) have already received : there will also be mainte- 
nance at Es. 500 a month for seven months, the duration of these 
suits : there will bo maintenance from this date at the rate of 
Es. 750 per mensem. Tlio decree in each suit ivas that defend- 
ant do pay to plaintiff maintenance at Es. 750 per mensem on 
4tli of each month beginning with January 4th, 1892, as also 
Es. 56,000, with interest at 6 per cent, per annuin from this date 
to date of payment, toward>s past maintenance the whole to be a 
charge in the Ohallapalli Zamindari.’^ 

From these decrees Mallikasrjiina appealed to the High Court* 
On 22nd April i 892 ho made an application to the District J udge in, 
tlio partition suit for a refund of the Es. 19,500 which had (under 
the order of the High Court) been paid in that suit to each of the 
petitioners, but his application was refused. 

On 9th March 1894 the High Court, in the appeals in the 
inaintenaiice suits, reversed the decrees of the District Judge as to 
Es. 52,500 arrears of maintenance, but confirmed those decrees in 
allowing to the petitioners the sums of Es. 19,500 received by 
them, as well as the sum of Es. 3,500 for maintenance pending 
the suit in the District Court, and also confirmed the decrees as to 
future maintenance. The High Court, liow'ever, held that the 
petitioners must refund the sums of Es. 19,600 received in the 
partition suit. On the same day (9tli March 1894) the High, 
Court reversed the order of the District Judge of 22iid April 1892 
and allowed the application for a refund of the sums of Es. 19,500 
but without interest, making an order to that effect. Both the, 
petitioners and Mallikarjuna appealed to His Majesty in Council 
from these orders of the High Court, 

Pending the appeals Mallikarjuna, on the 28th October 1896, 
applied in the mainteiianee suits to set off the sums of Es. 19,500^ 
the refund of which had been ordered in the partition suit^ against 
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tlie same sums decreed to tlie petitioners^ in the maintenance suits, 
and that application was granted, the petitioners not objecting. 

On 7th August 1900 the Judicial Committee of the Privy 
Council reversed, in appeal, the decrees of the High Court in the 
maintenance suits (see Raja Yarlagadda MalUuarjiina Prmada 
Nayudu v, Baja Ywlagadda Biirga Prasada Ifaytuhi(l) ) and restored 
the decrees of the District Judge as to the arrears of maintenance* 
The decree (so far as material) was as follow’s : — “ It is hereby 
ordered that the said decree of the High Court of Judicature at 
Madras, dated 9th March 1894, be and the same is hereby dis- 
charged in so far as it orders and decrees that in amendment of 
the decree of the Districjt Court of Kistna, dated 4th December 
1891, as to arrears of maintenance and property charged, the 
amount of Es. 23,000 be substituted for Es. 26,000 awarded in the 
said decree of the said District Court, ...» and in lieu 
thereof it is hereby ordered that the orders contained in the said 
decree of the said District Court as to the payment of Es. 66,000, 
as to the interest thereon, and as to the property on which the 
same are to be charged bo and the same are hereby restored.’’ 

On 16th August 1900 Mallikarjiina applied to the District 
Court stating that he had in accordance with the order of the 
Privy Council paid into the treasury two sums of Es. 52,500 
(being the sum of Es. 56,000 after deducting Es. 3,500 which 
had been paid in 1892 after the decree of the District Judge), and 
on 22Ed August 1900 the petitioners applied for payment to thorn 
of the sums of Es. 52,500. 
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In the ' placed in tlie same position as they were placed in "by the decree 
THE™TioN District Judge, and pointed out that the sums of Es. 19^500 
which had already been allowed for and deducted in His Majesty's 
"durga ' order would, under the decision of the High Court, be deducted a 
¥ay1i>ij! time. 

The petitioners prayed His Majesty in Coimcii to give .such 
directions, make such declarations, and (if necessary) so amend 
the order in Council as to give it the effect intended. 

Mr. L, De Qrupther for the defendant contended that as an 
appeal had been filed from the decision of the High Court in tlic 
execution of the order of His Majesty in Council, that order 
could not bo dealt with until the appeal came on for hearing : the 
petition was an informal appeal from the form of the order. 

[Lord Macxtaghten referred to Majumler Marain Eae y. Btjai 
Oovmd Smg{l) as to the power of the Judicial Committee in 
dealing with orders in Council.] 

Sir W. Rattigan^ k.c., and Mr. contended that, it being 

certain that there was no intention that the sums of Ba. 19,500 
should be twice deducted, words should be added to the order 
in Council which would make that clear to the Court that had 
to execute the order, and so render the expense of an appeal 
unnecessary. 

Mr. De QmyiJier replied. 

On 2nd December 1903 their Lordships expressed tho following 
opinion which was delivered by Lord Macnaohtex. 

J UDGMENT.— Their Lordships are of opinion that the orders of 
His Majesty in Council of the 7th August 1900 w^'ere intended to 
uphold the decrees of the First Court, and to decide that the sum 
due to the petitioners at the date of His Majesty's orders 'was the 
balance of Es. 56,000, after deducting the sum of Es. 19,500 in 
question between the parties. 

Their Lordships will make no order as to the costs of this 
petition, and direct the petition to stand over generally. 

Solicitors for the petitioners — Messrs. Frank EiehanUon and 
Sadler. 

SolioitorforEaja YarlagaddaMallikaijuna— Mr. It. T. Tasker, 

(1) 2 Moo. LA., 181 at pp. 207 and 216. 
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Before Mr, Justice Moore. 

NALUM LAKSHIMIKANTHAH and anothek, Plaintii-fs, 

KEISHNASAWMY MUDALIAE and otitees, Defendants,* 

Letters Latent — Art> 12 — “ Suit for land or other immoveable property — Si'At f<tr 

sale of mortgaged land — land situated outside jurisdiction, of High Cotiri— 

Jurisdiction^ 

A ** suit for laud ” (within the meaning of article 12 of the Letters Patent) 
includes any suit in which a decree is asked for operating directly upon the 
land, and therefore includes any suit brought to enforce a security upon land, 
such as a suit for the sale of land equitably mortgaged by deposit of title-deeds. 

Semhhf that the phrase “ suit for land or other immoveable property (as 
used in article 12), includes all suits mentioned in clauses (a), (b), (c), (d), (c) and 
(/) of section 16 of the Code of Civil Procedure, 18S2. 

Piaintilfs, in their plaint, prayed, inter alia^ that certain lands, the title-deeds 
relating to which had been deposited with them by the defendants, might bo 
sold, and the proceeds applied to the payment of the dobt due to plaintiffs by 
defendants. All the lands were situated outside the original Jurisdiction of the 
High Court : 

Ueld^ that the suit was one for land or other immoveable property, within 
the meaning of article 12 of the Letters Patent, and the Court had no Juris- 
diction. 

In the matter of the petition of S, J. LesUcj (9 B.L.K., 171), followed. 

Suit for tlio sale of mortgaged land. The question raised and 
decided was whether the High Court, in the exercise of its 
original civil jurisdiction^ has jurisdiction to entertain h suit 
in which plaintiffs prayed that lands, the title-deeds relating to 
which had been deposited with the plaintiffs, might be sold, and 
the proceeds applied to the payment of the debt duo by the defend- 
ants to the plaintiffs. 

The pleadings are summarised in the judgment. 

Kumarammi for plaintiffs. 

T. K Seshdgm Ayyar^ for first defendant, contended that the 
Court had no jurisdiction, a suit to enforce a charge on land being 
a suit for land or other immoveable property/^ within the 
meaning of article 12 of the Letters Patent. The language of 
article 12 of the Letters Patent is identical with the language of 
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section 5 of the Cede o£ Cml ProeedeirG, 1859® Section 5 of tlie 
Act of 1859 lia.s now licen expanded into the various clauses of 
section 16 of dio prosonb Code of UiviL Procedure. Article 12 of 
the Letters Patent tho.veJorc he taken to ho identical with the 
provisions of the Code of Oml Procedure. The present case is 
covered by clause (c) of section 16. Coiiseqaently the Original Side 
is not the proper foriiBi. He cited the follovving cases : — Waga-- 
money MuchlUar v. Jan ak Irani Mi{daIUar{l), Suruan Sassein w 
ShaJiazadah Gulam MaJmned{2), Delhi Bank r. Wordk(B)^ In the 
mailer of the peiiUon of 8, */. Leslie{4)^ Sara Ball Bemerjee v. 
NitamUni Debt f})^ Seshagiri Itaii v. B>ama CJwiti Ommdan 

v. Simdaram Fillai{l)^ Krkhna Row y. Sachapa Sugapa{8)^ 
Shrimant Maharaj Yashvantrav Molkar y. Badahhai Cureetfii^)^ 
Sorabji v. RaiionJlfiO)^ and Balarcmi v, RamchandrailY), 

P, Dorasarnl Ayyangar^ for fifth defendant. 

Mr. Cham4e}\ for sixth defendant, also contended that the 
Court had no jurisdiction. Ho cited : Been Boyal Poramanich y, 
Kylae Chunder PedifS)^ Delhi Bank y. JFordie(S), Jairam Narayan 
Raje y. Atmaram JJarayan Bafe(lZ)^ Sreemth Boy v. Cally Doss 
Ghose{l4:)^ and Land Mortgage Bank v. Sudumdeen Ahmed^lb)^ 
and coutendod that the decisions in the Calcutta High Court 
should bo followed. Sorabfi v. Battonfi(10)^ really followed 
Shrinimt Maharaf Tashvanfrao Holkar y. Badahhai Curseffi{^)^ 
and both depended on the English case Paget v. Bde{l^) as 
showing that a foroelosnre suit seeks relief in personam. But this 
view was opposed to the later decisions in Heath y, Ptigh(17)^ 
Harloek v. Ash berry (18) ^ and London and Midland Bank y, 
Miichell(19), 

Kumarasamij in reply, referred to Govinda v. Mana Vikra- 
man(20)^ YHlialrao v. 'Vaghoji(21),^ and Nistarini Bassi v. Nundo 
Ball Bose(22). 


(I) 18 Mad., 1±2, 

(3) I.L.K., 1 Calc., 249. 

(5) I.L.E., 23 Calc., 315. 

(7) 2 Mad., H.C.E., 51. 

(9) 14 Bold., 353. 

(II) I.L.B, , 22 Bom., 022. 

(13) 4 Bom., 482. 

(15) I.L.n., 19 Calc., 35S. 

(17) L.B., 6 Q.B.D.,S45 ; 7A.C., 

(19) [1899], 2 Ch., 161 at p, 164. 
(21) LL.E., 17 Bom,, 570. 


(2) 9 W.E., 170 at p. 173. 

(4) 9 B.L.E., 171. 

(6) T.L.E,, 10 Mad., 44S. 

(8) 2 Mad. H.C.R., 307. 

(10) 22 Bom,, 701. 

(12) I.L.E., 1 Calc., 92 at p. 04. 
(14) I.L.R., 5 Calc., 82, 

(IG) L.n., 18 Eq., 118. 

15. (IS) L.R., 10 530. 

(20) 1.L.E,, 14 Mad., 284 at p. 286, 

(m\ TT. 1?. on -1 ..i. -- 
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Judgment. — Tlie following preliminary issue lias been framed 
in this ease : — Has the Court jurisdiction to try this suit ? Tliis 
is a suit in wliioh the, plaintiff prays inter alia that eertain landsj 
the title-deeds relating to which were deposited -vath him by the 
defendants, ip.ay be sold arid the proceeds applied to the pay- 
ment of^ the debt due to him by thorn. It is admitted that all 
the lands are situated outside the original jurisdiction of this 
Court, and the question that is raised in the pi-cliininaiy issue is 
as to whether a suit framed for a decree for sale of certain lands 
mortgaged to the plaintiff by the defendants is a suit for land or 
other immoveable property within the meaning attaelied to tliosc 
words in clause 12 of the Letters Patent. In clanso 12 the phrase 
used is suits for land or other immoveable property and 
identically the same words are used in the first Civil Procedure 
Code {Vide section 5 of Act VIII of 1859). In the present Civil 
Procedure Code this expression has been greatly elaborated and 
it runs now (section 16, Act XIV of 1882) as follows : Suits— 
[a) for the recovery of immoveodilc property, 

{b) for the partition of immoveable property, 

(f?) for the foreclosure or redemption of a mortgage of 
immoveable property, 

(d) for the determination of any other right to or interest 

in immoveahlc property, 

[e) for compensation for wTong to immovoabie property, 

(/) for the recovery of moveable property aotualiy under 

distraint or attachmentl* 

The question it appears to me that really arises in tins case is 
whether the phrase snit for land or other imniovcabio property 
can 1)0 held to include all or, if not all, any and if so whie’li of the 
ahovemeiitioned suits. This cpicstioii has iiOYcr; as far as I can 
ascertain, been decided by the Madras Iligli Court. A question 
similar to, but not identical with, that now'- under consideration arose 
in the case of Nagamonetj Miidalliar v. JarnaJdrmn 
hut it was not decided. That v/as a suit for the redemption of 
mortgage. The point that came before the High Court v 
whether, wiiere permission to institute such a suit had l}con grant 
by the Eogistrar, it was open to the Judge before whom the si 
came for trial to entertain the o’bjcctio?! the order granti: 
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seetion 5 oi tlie Code of Ciyil Proecd'are^ 1859« Section o of tlie 
Act of 1859 lias now been expanded into the various clauses of 
section 16 of the presold Code of Civil Procedure. Article 12 of 
the Letters Patent iToav thereforG he taken to ho identical with the 
provisions of the Code of Civil Procedure. The present ca>se is 
covered by clause (c) oi sectioii 16. Conseqaently the Original Side 
is not the proper fornni. Pie cited the following cases :~Waga* 
money Miuhlliar v. JuuaMrmn MudalUari^)^ Suruan Masmn v, 
Shakamdah Gidcm Mahonied(%)^ I)eVn Bmik v. Wordk{B)^ In ike 
matter of ike peiifion of S, J. Lesli.e(4)^ Sara Lall Banerjee v. 
Nitamhini Seshagiri llaih v. Bama Bau{&)^ Clwtti Gatmdan 

v, Siindaram Pilk(i(7)^ Krkhna Bow v. Saehapa 8iigapa(8)^ 
Shrimant ILikaraJ Tashmntrav Holkar v. Badahhai Cureeiji{Q)^ 
Sorabfi v. BationJi{lQ'), and Balarom v. Bamchandra{ll'). 

P. Borasami Aygangar^ for iiftli defendant. 

Mr. Gkamkr^ for sixth defendant, also contended that the 
Court had no jurisdiction. Ho cited : Been Boyal Poramanieh v, 
ICylas Chundcr Pal(12)y Delhi Bank v. Wordie(S)^ Jaircmi Naragan 
Baje V. Atmaram dsarayan Bajei^Z)^ Sreenath Roy y. Gaily Boss 
Gho8e{14i):, and Land Ilo^igage Bank v. Sudnrudeen Akmed{lB)y 
and contended that the decisions in the Calcutta High Court 
should bo followed. Sorabji v. Battonji(10)y really followed 
Shrimant Ilakaraj Yashvanlrav Holkar \\ Badahhai CiirseiJi{Q)^ 
and both depended on the English case Paget v. EdtflQ) as 
showing that a foreclosure suit seeks relief in personam. But this 
view was opposed to the later decisions in Heath y. Pugh(17)y 
Sarhek v. AshberTgfiS)^ and London and Midland Bank v» 
Miichell(19). 

Kumarasami^ in reply, referred to Govinda v. Mam Vikra^ 
man(20)^ Yitlmrao v. YaghojUfl),^ and Nistarini Bassi v. Nundo 
Lall Bosei22). 


(I) 18 Mad., 142. 

(3) 1 Calc., 249. 

(5) I.L.11., 29 Calo., 315. 

(7) 2 Mad,, H.C.E., 51. 

(9) 14. Boiu., 353. 

(II) I.L.n , 22 Bom., 022. 

(13) 4 Bom., 4S2. 

(15) 10 Ga3o., S5S. 

(17) L.E., 6 Q.B.D.,S45 ; L.E., 7A.C., 
(19) [1899], 2 Gh., ICl at p, 164, 
(21) 17 Bom. 570. 


(2) 9 W.E., 170 at p. 173. 

(4) 9 171. 

(6) 19 Mad., 443. 

(8) 2 Mad. H.C.E., 307. 

(10) I.L.E., 22 Bom., 701, 

(12) 1 Calc., 92 at p. 04, 

(14) I.L.E., 5 Calc., 82. 

(IG) L.E., 18 Eq., 118. 

235. (18) L.R., 10 Oh.D., 530. 

(20) 3.L.E., 14 Mad., 284 at p. 2SC. 

/aftN TT. V Of. on, ... - n.->. 
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Judgment. — The following preliminary issue lias been framed 
in this ease : — Has the Court jurisdiction to iiy this suit ?■ Tliis 
'is a suit in wMoh the^ plaintif! prays inkr alia that certain lands, 
the title-deeds’ relating to which were deposited • with him by the 
defendant^ may be sold and the proceeds applied to tlio pay- 
ment of the debt due to him by thoni. It is admitted that all 
the lands are situated outside the original jurisdiction of this 
Court, and the question that is raised in the preliminary issue is 
as to whether a suit framed for a decree for sale of certain lands 
mortgaged to the plaintilf by the defendants is a suit for land or 
other immoveable property within the meaning- attached to those 
words in clause 12 of the Letters Patent. In clause 12 the phrase 
used is suits for land or other immoveable property ’’ and 
identically the same words are used in the first Civil Procedure 
Code {Vide section 5 of Act VIII of 1859). In the present Civil 
Procedure Code this expression has been greatly elaborated and 
it runs now (section 16, Act XIY of 1882) as follows : Suits— 
{a) for the recovery of immoveable property, 

{b) for the partition of immoveable property, 

(^?) for the foreclosure or redemption of a mortgage of 
immoveable property, 

{(1) for the determination of any other right to or interest 
in immoveable property, 

[e) for compensation for wrong to immoveabie property, 

(/) for the recovery of moveable property actually under 
distraint or attaohinent/^ 

The question it appears to me that really arises in this case is 
whether the phrase suit for land or other innnoveabio property 
can be held to include all or, if not all, any and if so wliieli of the 
aboveiiientioiied suits. This epuestion lias ne^'cr, an far as I can 
ascertain, been decided by the Madras High Court. A question 
similar to, but not identical with, that new uiidor consideration arose 
in the case of Nagamoney Miidcdliar x, JanxJrirmn alndalimrll) 
but it was not decided. That twts a suit for the redeinptioii of a 
mortgage. The point that came before the High Court was 
whether, where permission to institute such a suit had l}ecii granted 
by the Eegistrar, it was open to tiie Indge hofoie whom the suit 
eame for trial to entertain the o'hjiTdi;);! the order granting 
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Namm permission was illegal. The Judges on appeal hold that it was 
Lakshimi- j.jjg to consider the Icgalit v or otherwise of the order, 

and tlio ea&e was aceording'lv sent back to bim with a view to this 
sAWMY being done. I bavc ascertained, lio'wover, iliat eventoally tbe suit 
Mudaliae. withdrawal and that the question at issue as to jnrisdic- 
tion -was not decided. In Seshaijiri Bau v. Bama the 

question that ai'osc was whether a suit for partition of family pro- 
perty was a suit for land within the meaning of clause 12 of the 
Letters Patent. The High Court held that such a suit was a suit 
for land or other immoveable property and that the High Court 
had, therefore, no jurisdiction to try the suit as the land was 
situated wholly outside the limits of their local Jurisdiction. These 
appear to lie the only Madras eases bearing on the question now 
at issue. There are, however, twu decisions of the other High 
Courts which are directly on the point now under consideration. 
They are those of VenJwki Bahhet Kamr v. RamMaji Valad 
Arj\m{^) and In the matter of the peiitmi of 8. J. Leslie(8), In 
Venhoha Balshei Kcmr v,Bambhqfi Valad Arjm(2) the question 
was whether a suit for the I'ecovery of a mortgage debt by the sale 
of the mortgaged properly was a suit for land within the meaning 
of section 5 of the Code of Civil Procedure then in force, Aet 
VIII of 1859. The High Court held as follows : We think 
that this is not a suit for land within the meaning of section 5 of Act 
VIII of 1859, Comparing that section with sections 223 and 224 
of the Code, we think that a suit for land is a suit which asks for 
delivery of the land to the plaintiff.'’ A diametrically different 
decision was arrived at by the Eengal High Ooui’t in the decision 
in In the matter of the petition of 8, J. Leslte(S). That also was a suit 
brought upon a mortgage praying for a decree for the anipunt due 
thereunder, and that in default of payment the land mortgaged 
anight be sold. It came before a Bencb in appeal, and the Judges, 
Markby and Ainslic, JJ., held that the suit was a suit for land. 
In his judgment Markby, J., observes as follows : I think that 
the plaint, so far as it asks for a sale of the mortgaged property in 
satisfaction of the mortgaged debt, is a suit for land ’’ within the 
meaning of section 5 of the Code of Civil Procedure (Act VIII of 
1869) which regulates the jurisdiction in this ease. Mr. Branson 
contended that these words should bo read as signifying those suits 


(1) I.Lja.,.19Mad.,443, 
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alone in whioh the land itself is sought directly to he recovered. It Kalum 
was admitted that a much wider construction had been put by 
Maepherson, J., upon the similar words of the charter of the High 
Court I that learned Judge holding that a suit for foreclosure by sawmy 

the mortgagee was, as such a suit for land, in Bihee Jmm v. 

Murm Ilahommed Eadeei}) and that a suit for redemption was so 
also, in Sreeymthy Zahnoney Dassee v. Jwldornath Shau'(2)^ but it 
was contended that these decisions were not correct. We see no 
reason to suppose this. They have never been questioned as far as 
we are aware. On the contrary, the uniform practice of this court 
on its original side has been in accordance with them. They are 
also supported by the decision in Suntan Massein v. Shahazaiah 
Gidam Mahomed(3) where it was held that a suit brought to enforce 
a security against land was a suit for the recorery of an interest in 
immoveable property within the meaning of clause 12 of section 1 
of Act XIV of 1859. Upon the authority of these decisions, I 
hold that a suit for land includes any suit in which a decree is 
asked for operating directly upon the land, and therefore includes 
any suit brought to enforce a security upon land.’^ I am of opinion 
that this last decision In the matter of the petition of Leslie(4>) is 
correct and should be followed. I would indeed be prepared to go 
further and io hold that the phrase suit for land or other 
* immoveable property ’’ as used in clause 12 of the Letters Patent 
includes all suits mentioned in clauses (u), (6), (c), (u’J, (e) and (f) 
in section 16 of the present Code of Civil Procedure That 
section appears to me in fact to be simply an amplification with 
details of the old section of the Act of 1859, on which the clause in 
the Letters Patent was, it appears, based. I consequently hold 
that this is a suit for land lying wholly outside the ordinary ori- 
ginal jurisdiction of the High Court and consequently decide the 
preliminary issue in the negative. It follows that this suit must 
be dismissed with costs (2 sets). 

Attorney for sixth defendant — Mr. A. E. Rencontre. 


( 1 ) 1 40 . 

(3) 9 W.E., 170. 


(2) X LJ.N.S., 319. 
(4) 9 BX.E., I7i, 
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APPELLATE OIYIL. 

Before Mr. Justice Benson, 3fr. Justice BhasJnjcm Ayyangwr 
and Mr. Justice Moore. 

EOTTALA EUNGANATHAH CIIITIY asd akothbh 
(Defenbasts) , ArPEit AXTS, 

V. 

PULIOAT EAMASAMI CHETTI (Peainxot), 
Eespoxdes-t.* 

Hindu JjdiD — ConiseyancB hy fatJier of immoveable property allotted to him in 
partition suhsequently to the date of the convnijance— Validity — Consideration 
for conveyance inadequate — Froperty conveyed the undivided family property 
of the assignor and his own soy-s — PurchaseFs right limited to a charge on 
the properiij to the extent of the consideration paid — Transaction m effect a 
gift as fo part and a sale as io remainder. 

In. 189S, E and Iiis brother filed a suit against their father and their two 
younger brothers for partition. On ISth December 1898, before the decree was 
passed, E conveyed a house to the present iirst defendant. The decree was 
then passed, and by it, the house in question was allotted to E^s share. In 
1900, a suit was instituted on behalf of E’s minor sons against E praying for 
partition of the properties w'hich had been allotted to E by the decree in the 
suit of 1S9S. On October 8th, 1900, E applied to be and was adjudged an 
insolvent. The present plaintiff was appointed Beceiver in the minors’ partition 
suit against B, but as the present first defendant (the alienee of the house in 
question) had not been made a party to it, the Eeceiver was anthon*ed to 
institute the present suit against the present first defendant in order to determine 
the validity of the conveyance. Though the conveyance had been executed |)rior 
to the decree by which the house was actually allotted to E, it was not clear 
whether the house had not become the separate property of E under an agree- 
ment i)i’ior to the institution of the suit of 1808 : 

Held, that in any event, every member of an undivided family has a vested 
interest in joint family pu'operty, which interest will be affected by transactions 
entered into by him in favour of purchasers for value (Ayyagiri Venlcata 
Uamayyar, Aojyagiri Ramayya (I.L.E., 25 Mad,, 690)). The conveyance, there- 
fore, could not be held to be inoperative and void by reason that the property 
conveyed was not vested in the vendor at the date of the conveyance. 

The validity and operation of the conveyance must be decided on the footing 
that it was a conveyance of ancestral property made by a Hindu father, the 
managing member of a joint Hindu family consisting of himself and his minor 
sons. 


190S. 
July 22. 


Original Side Appeal Ho. 42 of 1902, presented against the decree of Mr. 
Justice Boddam, dated J,6th day of October 1902, in Original Suit Ho. 87 of 
1902. 
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Held, also, that inasmiioli as tli© convejaiico purported to have boon inado 
only in part for valuable consideration, the estimated value of the house being 
Bs. 11,000, and the valuable oonsidei*ation recited in the convoy anoo being only 
Ks. 1,000, the conveyance was, in effect, one for value to the extent ■ of Bs. 1,000, 
and a conveyance by way of gift to the extent of Bs. 10,000. In these ciroum- 
stanoes, if the property conveyed had been the sole and separate property of B, 
the conveyance would have been valid and operative in its entirety. But as 
the property conveyed was the joint property of B and his sons, effect could 
not be given to the conveyance as if B had been the sole owner of the whole 
property, or even of a third, part- thereof. 

It is not competent to an individual member of a Hindu family to alienate by 
way of gift his undivided share or any portion thereof j and such an alienation, 
if made, is void in tofo. This principle cannot be evaded by the undivided 
member professing to make an alienation for val'i§ when such value is manifestly 
inadequate and inequitable. 

In such a case tlie transaction can be upheld against the family, in respect 
of the alienor’s interest in the joint family property only to the extent of the 
value received, and semhle, that if the conveyance be in resiiect of a reasonable 
portion of the joint family property, for the discharge of an antecedent (b^bt 
(not incurred for an illegal or immoral purpose), the conveyance, as such, will 
bind the sons also. 

Under the circumstances of the present case, held, that first defendant was 
not entitled td claim the benoEt ol; the conveyance as such, in respect either 
ol the wholejiouso or of B’s one-third share therein, w^hicli, subsequently to the 
conveyance, had bocmio vested in the Official Assignee. But as first defenaant 
had paid value to the extent of Rs. 1,000, and that w'as an antecedent debt 
of B, binding also on his minor sons, first defendant w'as entitled to an equitable 
cliarg© on the whole of tiu* property to tlie extent of that Bs. 1,000 with 
interest thereon from the date of the conveyance, and was liable for rout. 

Suit for a declaration that a deed of convojanec in favour of first 
defendant, dated 18ili December 1899, was invalid and void, and 
praying that the first defendant be ordered to deliver it np for 
cancellation. 

The facts are summarised in the judgment of the High Court, 
on appeal, as follows : — 

The question arising for decision in this ease is as to the 
validity and operation of a conveyance (dated the 18th December 
1899) of the house and ground mentioned in tlie plaint, executed 
by one i. Eamasanii Ohetti in favour of the first defendant. 
Since the date of the conveyance Ramasami Ohetti applied to he 
adjudged -an insolvent and an order has been made vesting all his 
efleets and esfetelin the Official Assignee who has been joined as 
third defendant in the suit. ' In a suit for jpartition (Original Suit 
No* 213 of J898) brought by Eamasami Ohetti and his brother 
against their father (Snbbu Ohetti) and their two younger brothers, 
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tlio house and gi’oimd in question were (along with- other prop- 
erties) allotted by the decree therein, passed subsequent to the 
coiiYoyancCj to the share of Eamasanu Chciti. Shortly afterwards 
Civil Suit No. (>4 of 1£00 was instituted on Ixdialf of the two 
minor sons of Eamasami Ohotti for partition of the properties 
allotted to the share of theii* father Eamasaini Olicttij by the 
decree in Original Suit No. 213 of ISOS, against Eamasaini Chetti 
(who in the meanAvliile has 1>eoii adjudged an insolvent) as first 
defendant and the Official Assignee as second defendant. The 
plaintiff in the present suit was appointed Receiver therein. 

Though the house and ground in question were included in 
the partition suit, yet as the alienee thereof, viz., the first 
defendant in the present suit had not been made a party to the suit, 
tho Eceoiver specially authorized by the learned Judge to 
institute the present suit in order to determine the validity of tho 
coiiveyanco made by Eamasami Chetti. Though the alienation in 
question was made before the decree in tho first partition suit, yet 
it is not clear that Subbu Chetti and his sons did not beeoino 
divided in interest by reason of an agreement to divide which w^as 
alleged to have been entered into prior to that suit and that by 
such agreement tho house and ground in question did not become 
the separate property of Eamasami Chetti and his minor sons. 
Whether that be so or not, the property comprised in the con- 
veyance subsequently became such separate property by the decree 
passed in the suit.” 

The conveyance in question (exhibit 6) was in the following 
terms : — Sale deed , — The sale deed without any ineumbrances 
executed by T. Eamasami Chetti, in favour of E. Eauganatliain 
Chetti, on the 18th December 1899, is as follows : — On the 8th 
September 1893 you have sold premises No. 50, Gnruvappen 
Street, to my father T. V. E. Boobbee Chetti. I now^' sell this 
house to you with all the right, title and interest for the sum of 
Rs. 1,000. You must credit this in my account with you. You, 
your heirs, executors, administrators and assigi:s can enjoy the 
use of this house without any dispute. I was meeting all 
expenses in connection with taxes and repairs. Iffie grounds on 
which I sold this house for a low price to you are as follows : — 
Because you have given me and ray brother T, Varadarajnlu 
.Chetti ample help in the conduct of Original Suit No. 213 of 1898 
between myself and my father to enable us to win it. Because 
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on the 8tli September 1893 you haye sold at a loss your landed 
property to my father on my assurance, as a recompense I sold you 
the house. I have handed over entire possession of it. As the 
said house was allotted to my share, as referred to in sohedule A 
of the Eazi in Original Suit No. 213 of 1898, there is no sort of 
dispute. If there should he any such through me or by my heirs 
or by anyone else, I without any objeetion shall, out of my own 
money^ pay any loss 3 ^ou may sustain. The rental agreement 
executed by you in favour of my father on the 4th October 1897 and 
the arrears of rent due by you are now considered to be cancelled. 
Moreover you can without objection get a fresh Collector’s certifi- 
cate produced either in your name or in your son’s name. As soon 
as the titledeeds, rental agreement and other documents come 
into my possession from iny father I shall entrust them to you. 
(Sd.) T, Eamasami Chetti (the signature was witnessed).’’ 

The learned Judge, sitting on the Original Side, made the 
declaration as prayed. He held that the property in the house 
and ground was not vested in Eamasami Chetti at the date 
when the conveyance was executed; also that it had not been 
executed for good consideration or in good faith. He held that 
plaintiff was entitled to dispute the sale in its entirety. 

Defendants Nos. 1 and 2 preferred this appeal. 

Mr, J, G, Smith for appellants. 

Mr. Chamier for respondent. 

Judgment [after stating the facts as above]. — In any event, 
every member of an undivided family has a vested interest in joint 
family property, which interest will be affected by transactions 
entered into by him in favour of purchasers foi' value (vide 
Ayyagiri VenJeata Ramayya v. Ayyagiri 'Ramayya{l)). The 
conveyance therefore cannot be held to be inoperative and void by 
reason that the property conveyed was not vested in the vendor at 
the date of the convoyanee. The validity and operation of the 
conveyance should be doeidod on the footing that it is a conveyance 
of ancestral property made by a Hindu father, the managing 
member of a joint Hindu family Donsisting of himself and his two 
minor sons. The conveyance (exhibit 6) on the very face of it, 
purports to be made partly for valuable consideration and in the 
main, in return for favours shown to the vendor and his father 
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(1) 25 Mad., 690. 
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and help rendered to the vendor and his brother in connection with 
the partition suit, liy the vendee (first defendant herein) who was 
also the maternal uncle of the vendor. The estimated value of the 
property (conveyed) is about Rs. 11,000 and the valuable considera- 
tion for the conveyance is recited to be only Rs. 1,000, being* a 
portion of the debt then due from the vendor to the vendee, on 
accounts between them. It was sought to be established (in the 
present suit) on behalf of the first defendant that there was an 
agreement between him on the one hand and Ramasami Chetti and 
his brother (plaintiffs in Original Suit No. 213 of 1898) on the 
other, that he was to render them services in regard to the partition 
suit, in consideration of tlieir promise to convey the house and 
ground to him (the same having originally belonged to the vendea^s 
family), and that the conveyance was made in pursuance of such 
agreement, after the successful teriniuatiou of the partition suit. 
We are clearly of opinion that the first defendant, the maternal 
uncle of Ramasami Ohetti, never entered into any such oral 
agreement with his nephews, hut helped them in the conduct of 
that suit only as a close relative interested in them. If there was 
any such agreement, it is incredible that it would not have been 
recited in the conveyance (exhibit 6). Exhibit 6 is in effect a 
conveyance for value to the extent of Es. 1,000, and a conveyance 
by way of gift to the extent of Es. 10,000, and if the property 
conveyed had been the sole and separate property of Eamasami 
Ohetti, the conveyance would be perfectly valid and operative in 
its entirety. But as the property conveyed was the joint property 
of himself and his two sons, effect cannot be given to the conveyance 
as if Eamasami Ohetti was the sole owner of the whole property or 
of even a third part thereof. It has now been definitfdy settled by 
judicial decisions that it is incompetent to an undivided member of 
a Hindu family, to alienate by way of gift his undivided share or 
any portion thereof and that such alienation is void in toto^ and this 
principle cannot be evaded by the undivided member professing 
to make an alienation for value, when such value is manifestly 
inadequate and inequitable. In such a case, the transaction can 
be upheld against the family, in respect of the alienor^s interest in 
the joint family property, only to the extent of the value received^ 
There is, in the present case, no doubt that Eamasami Ohetti, the 
father, was indebted to the first defendant to the extent of about 
Es. 1,000 at the time of the conveyance and it is not alleged nor 
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has any attempt been made to show that this debt was incurred for 
any illegal or immoral purpose; and the conveyance was made 
partly in discharge of Es. 1,000 of such antecedent debt and if the 
conveyance had been of a reasonable portion of joint family 
property (for the discharge of such debt), the conveyance, as such, 
would bind the sons also. Under the circumstances of the case, 
the first defendant is not entitled to claim the benefit of the 
conveyance as such, either in respect of the whole house and ground 
or of the father’s one-third share therein which, subsequent to the 
conveyance, has become vested in the Official Assignee. But as he 
has paid value to the extent of Es. 1,000, and that amount as an 
antecedent debt of the father is binding also upon his minor sons, 
he has an equitable charge on the whole of the property to the 
extent of Rs. 1,000, with interest thereon, at 9 per cent, per annum, 
from the 18th December 1899 (the date of the conveyance). Ho 
will be liable to pay rent at the rate of Rs. 45 per mensem from 
the 18th December 1899, till the end of January 1903 (when it is 
represented he was ejected from the house, in execution of the decree 
appealed against), setting off the amount of rent thus due against the 
sum of Rs. 1,000 and the interest thereon. The result is that the 
plaintiff is entitled to a decree for the house and ground in question 
and the sum of Es. 403-12-0 besides costs. The decree appealed 
against is accordingly varied and as the appeal substantially fails, 
the appellants must pay the costs of the respondent. 

Mr. S» Subhayi/a Cheiiy^ attorney, for appellants. 

Messrs. Branson ^ Branson^ attorneys, for respondent. 
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APPELLATE CIVIL. 

Before Sir Arnold White^ Chief Justice ^ Mr. Jmitee Subrahmania 
Afj/ar and Mr. Justice Boddam. 

. EAJAH PABTHASAEABHI APPA BOW (Eiest CotiKTEH- 
Petitiokee — Plaiktief), Appellant, 

BAJAH EENGIAH APPA BOW and anotheii (Petitionee and 
Second Ooottee-Pbtitionee (Defendants Nos. 1 and 2), 
Ebspondents.®^ 

Qhil FroceduTB Code — Act XIY of 1882, s, 502 — Ap‘plicaii€M for moyiey to he 
delivered to jparty to suit — Money deposited in another Gourt of co'-ordimte 
furisdkiion in another suit — furisdiciion of Court to make order. 

A suit was instituted in the Subordinate Court of Alasulipatam by the Medur 
Eaneo to recover the Aleclur estate. The Eanec was the natural mother of F 
who died. The defendant claimed to have adopted NT. Money was, in pursuance 
of an order of the High Court, paid into the Subordinate Court of Blasulipatam 
to the credit of the suit. The plaintiff died, and A and B were brought on the 
record as plaintiffs. The suit was subsequently heard and dismissed and an 
appeal was lodged. The defendant then died, and C was mado respondent in 
the appeal (which was still pending when the present judgraonfc -was delivered), 
The contention of 0, as respondent in that appeal, wus that ho was entitled to 
the Bledur estate jointly with A and B (the appellants). C then instituted a suit 
in the District Court of Godavari against A and B for partition of the Bledur 
estate (and also of the Nidaclavolc estate). The contention of C in this suit was 
also that he w^’as entitled jointly with A and B. At a subsequent date, the 
District Court of Godavari made an order, on the application of A, in the suit 
pending in that Court, for payment to A (on security being furnished) of one-third 
of the money which had been paid into the Subordinate Court of Masulipatam sm 
aforesaid to the credit of the suit in that Court : 

Held (Subrahmania Avyar, J,, dissenting) that the District Judge had no juris- 
diction to make the order. Though C was at the most, according to his own case, 
only entitled to one-third of the properties in question and though it was part of 
his case that A was entitled to one-third and the parties to the suit were the same, 
such a state of things did not give jurisdiction to the District Court of Godavari 
to deal with money which liad been paid into another Court of co-ordinate juris- 
diction, in another suit, under the orders of the High Court. Section 502 of the 
Code of Civil Procedure w’ould seem to apply only 'when the party making the 
admission holds the property or other thing which the party in whose favour the 
order is made seeks to have delivered to him. But even If that sectioa was 


* Civil Miscellaneous Appeal No. 140 of 1902 presented against the order of 
H. Hamnett, District Judge of Godavari, dated 15th September 1902, passed 
on Civil Miscellaneous Petition No* 510 of 1902, in Original Suit No. 44 uf 1899, 
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inteucled to apply to a case wliere the property is not so held by the party making 
tlic admission, it would not cover a case where the money was held by another 
Court to the credit of another suit. 

Per SuBRAiiMAKiA Ayyae, J. — (1) The District Court had power t‘o direct the 
payment, notwithstanding that theTnoney was not held by any of the* parties to 
the suit, provided the order was otherwise sustainable. (2) Inasmuch, as the Dis- 
trict Court had the power, it was not precluded from directing the.|)ayment by 
the mere fact that the fund out of which the jDayment was to be made was in the 
custody of another Court of co-ordinate jurisdiction (namely the Subordinate 
Court of Masulipatam), without reference to the circumstances of the litigation 
in connection with which the mOiiey had come into the custody of that Court and 
to the rights possessed by the parties in that fund. An order hy the District 
Judge under section 502 would be binding on the other parties to the litigation j 
and the Subordinate Court at Masulipatam would give effect to it as no real 
conflict could arise, in consequence, between the process of tho two Courts in the 
matter. 
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Application for payment of money out of Court. The circum- 
stances under wliicli the application ^was made are fully set out in 
the judgment of the Chief Justice. Tho District Judge made an 
order^ the nature of which is also set out in the judgment. Against 
that order the counter-petitioner preferred this appeal. 

Hon. Mx. C, Sankaran Naya')% 8. Gopalasicami Ayyangar and 
(7. B. Tiruvenkatci Chariar for appellant. 

Baja 21 Bama Raii^ K Krishnaswami Ayyar and P. P. Sundara 
Ayyar for respondents. 

Sir Arnold White, C.J. — This is an appeal against an order 
of the District Court of G-odavari directing the payment out of 
Court of one-third of certain moneys standing to tlio credit of 
Original Suit iSTo. 35 of 1805 in the Subordinate Judge’s Court 
of Masulipatam on security being furaishocl. The material facis 
and dates with reference to the circumstances in which the 
application was made are as follows : — 

In 1895 the Medur Eanee instituted Original Suit No. 35 
of 1895 in the Masulipatam Court to rccoyer possession of the 
Medur estate. One Papamma Row and the Court of Wards 
were made defendants to that suit. For the purposes of to-day it 
will be sufficient to say generally that Papamma Eoav alleged that 
she had validly adopted Narayja Appa Row, the son of Ihe Medur 
Eaneo, The boy died during ihe life-time of tho Medur Parjoo 
and of Papamma Eow, The Medur Eance claimed the Medur 
property on tho ground of her rights as natural mother, whilst 
Papamma Row claimed it on tho sroiind of her rip’hts ns jiflnn^iNro 
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motlier of tlie deceased fcoy. At the tmie of the institutioii of the 
suit the Court of Wards were in possession of the estate on hehalf 
of the boy. In that suit an application was made by the Court of 
Wards for the appointment of a Receiver. The matter came 
before the High Court on appeal and on 29th July 1898, an order 
for payment into Court was made by the High Court. By that 
order Papamma Row (the first defendant) vras appointed Eeeeiver 
in place of the then Receiver and the latter was ordered to deposit 
in the Banh of Madras at Oocanada all the jewels and securities in 
his possession and to pay into the Bank any balance of cash that 
might remain after payment of all legal charges, the nn^iiey to be 
invested and to stand to the credit of Original Suit No. 35 of 1895, 
In pursuance of this order the money, in round figures some ten 
lakhs of rupees, was paid into Court to the credit of Original Suit 
No. 35 of 1895 in the Masulipatam Court. As a matter of fact, 
for purposes of convenience, the money was deposited in the local 
branch of the Madras Bank. In March 1899 the Medur Ranee 
died and the two respondents to the appeal now before this Court 
were brought on the record as the second and third plaintiffs 
in Original Suit No. 35 of 1895. This suit was heard and on 
2nd December 1899 it was disiiiissed. The plaintiffs appealed 
to this Court and their appeal is now pending. Two days after 
the dismissal of the suit Papamma Row died, and the present ap- 
pellant, as the representative of Papamma Row, was made a 
respondent to tlie appeal by the plaintiffs in Original Suit No, 35 
of 1895. His case is that ho stands in the same degree of relation- 
ship with the common ancestor as the second and third plaintiffs in 
Original Suit No. 35 of 1895 and that ho is entitled to the estate 
jointly with thorn. On 14th Dccemhcr 1899, the present appel- 
lant instituted Original Suit No. 41 of 1899 in the District Court 
of Grodavari against the two plaintiffs in Original Suit No. 35 of 
1895. In this suit ho claimed partition of the Mcdiir estate and 
also of another estate known as the Nidadavole estate. Papamma 
Row had derived her right to this estate through her husband. 
The present appellant's case with regard to the Nidadavole estate 
also is that he stands in the same degree of relationship with the 
common ancestor as the two defendants to the suit (second and 
third plaintiffs in Original Suit No. 35 of 1895 and the present 
respondents) and that he is entitled to this estate jointly with 
them. The case of the first of the present respondents as regards 
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tte Mdadavole estate is that he is entitled to the whole of that 
estate by right of primogeniture. 

On 26th January lOOO, a Beceiver was appointed in Original 
Suit No, 44 of 1899 for the Nidadavolo and Medur estates and for 
the moTeables appertaining to the Nidadavole estate pending the 
disposal of that suit. The order appointing the Beceiver did not 
purport in any way to deal with the monej?' deposited in the Bank 
of Madras to the credit of Original Suit No. 35 of 1895 in the 
Suh-Oourt of Masulipatam. 

On 9th January 1901, an application hy the present first 
respondent of a similar character to that on which the order was 
made which is now before this Court was dismissed and the order 
dismissing this application was affirmed by the High Court. The 
progress of the litigation has been delayed by reason of the passing 
of the Impartible Estates Act, hut as things stand at present the 
appeal in Original Suit No. 35 of 1895 will shortly be heard hy 
this Court, while there seems no reason to doubt that Original 
Suit No. 44 of 1899 will he disposed of by tho BistX’iet Court of 
Godavari in the course of tho next few weeks. 

On 8th August 1902, the fii’st defendant in Original Suit 
No. 44 of 1899 (the first respondent now before this Court) made 
the application with which we are now concerned. The appli* 
cation was made to the District Court of Godavari in Original Siiit 
No. 44 of 1899 and it asked that Court to order paj^ment to the 
petitioner of one-third of the cash balance to the credit of the 
Medur estate and also to direct the Eeceiver to pay to the 
petitioner one-third of the cash balance to the credit of the Medur 
and Nidadavole estates. The District Judge declined to make any 
order on the second prayer of the petition on tho ground that there 
were practically no funds in the Beccivorks hands out of which 
payments could be made. But he ordered the payment out of one- 
third of tho money in Court subject to security being, furnished* 
The first defendant in the suif in which the application was made 
(Original Suit No. 44 of 1899) did not appeal against so much of 
the order of the District Judge as declined to order the payment 
out of moneys in the hands of. the Beceiver appointed in that suit. 
The moneys which the District J udge ordered to ho paid out of Court 
were moneys which had been paid into the Masulipatam Court to 
tho credit of the Masulipatam suit under the order of the High 
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words “subject to tho further orders of the Court from which the 
notice issues ” presuppose that it is competent for the Court to make 
the further orders referred to in the section. In my opinion it 
was not competent for the Godavari Court to make any order with 
reference to the moneys in the Suh-Court of Masnlipatam standing 
to the credit of the Masnlipatam suit. Where property is the 
subject of legal proceedings there is no doubt jurisdiction in certain 
circumstances to allow the payment of the income of tho property 
to parties interested. In England this jurisdiction is recognized 
in E.8.0, Order 50, Eule 9, which reproduces the provisions of 
the old Chancery Procedure Act. I feel no doubt that at any rate 
a High Court in this country has jurisdiction to make an order 
pendente lite for the payment of moneys in the hands of a Eeceiver 
to one of tie parties to a suit. For a ease in which this jurisdiction 
was exercised see Motivahu v. Premvahu{l). In the present ease 
if a proper application were made in the proper Court an effective 
order as to the disposition of the fund in Court could be made. I am 
of opinion that there was no jinisdietion in the Godavari Court to 
make the order complained of, and I think it should he set aside. 

Boddam, J. — I agree. 

SuBBAHMANiA Ayyab, J. — The faots of the case, which are all 
undisputed, having been fully set out in the judgment of the 
learned Chief Justice, I shall, without repeating them, proceed at 
once to consider the questions which in my opinion arise for 
determination. They are : — • 

1. Whether the District Court had power to direct payment 
to the first respondent of the amount referred to in its order, not- 
withstanding that the money was not in the hands of either of 
the other parties to the litigation, the appellant or the second 
respondent. 

2. Whether, assuming the District Court had such power, it 
was precluded from directing the payment by the mere fact that 
the fund out of which the payment was to be made, was in the 
custody of another Court of co-ordinate jurisdiction (viz., of the 
Sub-Coui’t of Masnlipatam), without any reference W'hatever to the 
circumstances of the litigation in connection with which the money 
came into the custody of that Court and to the rights possessed l)y 
the parties in that fund. 
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3. And lastly wlictlier, if the order of the District Judge is 
not open to question on either of the aboTO grounds, it was rightly 
passed on the merits. 

Kow the first question depends on the construction of section 
502 of the Civil Procedure Code, which runs thus: — When the 
subject-matter of a. suit is money or some other thing capable of 
delivery, and any party thereto admits that he holds such money 
or other thing as a trustee for another party, or that it belongs or 
is due to another party, the Court may order the same to bo 
deposited in Court or delivered to such last named party, with oi 
without security, subject to the further direction of the Court,” 

I can see no warrant at all, either in the language or the reason 
of this provision, to confine its operation only to eases where the 
money or the thing- capable of delivery is actually held by a party 
to the suit. If the iutention of the legislature was so to confine it, 
it was of course the easiest thing to have made that intention clear. 
For instance that could liave been done by inserting after tho 
words “capable of delivery” the short clause “and is held by a 
party to the suit” and substituting for the words “any party 
thereto” immediately following, the words “such pai-ty.” To 
adopt the construction suggested on behalf of the appellant is to 
import into the section the material words suggested above or 
something to that effect. It cannot be said that the introcliiction 
of such material words is necessary to avoid any absurdity or 
incongruity or the like, which %vould result from the adoption of 
the strictly grammatical eonstruetion of the section. No liberty 
being taken with tho language of the section, it follows that the 
order contemplated by the section can be passed w-hether tho money 
or other thing is in the hands of a party to the litigation or not, so 
long of course as such order is enforceable without infringing the 
rights of a person not a party to the suit. 

There is nothing in the reason of the provision which slioiilrl 
make us hesitate to accept this conclusion as the right one* In 
fact, all considerations on that score will, I think, be found to poiiil 
in its favour. As might have been expected, tho learned pleaders 
for tho appellant did not shrink from urging that under the law 
of this country a Court has no power, prior to decree, to make any 
such order as is contemplated by section 502, Civil Procedure Code, 
in respect of property in its own hands, even though the conditions 
as to the property being the subject-matter of the suit and the 
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admissions as to tlie title thereto were present. As to whether such eajah 
an order could be passsd in Tirtixo of any inherent authority in the 
Court, it may bo observed that no power of the kind is. claimed in Eov 
respect of property in the hands of a party. It has to bo borne in Bajah 
mind that there is an essential distinction between a- Court’s Bow 

inherent power and its jurisdiction. I am nob aware of any 
authority which supports the view that the inliercnt power of a 
Court eould bo invoked except for the limited purpose of preserving 
and enforcing order, securing’ efficiency - and preventing abuse of 
process in the exorcise of a jerisdietion whieh the Court otherwise 
possesses. This being so, unless section 502, Civil Procedure Code, 
is held applicable to such a case, it would follow that the legislature, 
while taking the trouble to cnaldd a Court to pass orders as to 
property in the hands of a party, in the oireiimstances contemplated 
by the section, has loft unprovided the case of property otherwise 
similarly circumstanced, because of the more advanfr%>eous fact ^ 
that it is in its own hands. I therefore unhesifcatingly come to 
the conclusion that the restricted construction sought to be put 
upon the section is untenable and that the District Court had power 
to direct the payment, notwithstanding that tlio money was not 
held by any of the parties to the suit, provided tliat tho order was 
otherwise sustainable. 

Passing to the next question it is to bo observed that the 
contention as to this on behalf of the appellant rests on the 
extraordinary assumption that once property in litigation passes 
into the custody of a Court, such custody becomes, somehow,' com- 
pletely disconnected with the matters in litigation and the rights 
of the parties concerned — that it has a magic about it which would 
preclude any other tribunal having jurisdiction over other litigation 
in respect of tho same property and entitled by its adjudication to 
bind the parties litigating in tho Court having custody, from passing 
anj'' order ipiffeoting ihe property even though the execution of, or 
tho giving effect to, such order in no way conflicts with any decrees 
or orders passed or to be passed by the Court having the custody. 

The very statement of this sumption is to my mind sufficient to 
expose its fallacious character. ]!^o cases were cited in the argu- 
ment thrqiviog light on tho point and apparent^ the question is 
new to this country. So 'far as I am aware there is little English 
authority bearing on the point and this is possibly l)eeause tlie 
conditions of judicature in England have scarcely admitted of 
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my smh question of confliet arising. If however we turn to the 
United States, such questions, owing to the existence side hy side 
of Federal and State Courts, have arisen not infrequently and a 
nimihor of cases are to ho found in the imports of the tribunals of 
that country, dealmg, with sufficient fulness and clearness, with the 
main principles applicable to the matter and the working thereof 
in actual practice. It is however enough for the present purpose 
to refer to a few of them. 

Buck V, Colbat/iil) decided by the Supreme Court of the United 
States in 1 865, seems to he a leading authority. There the facts were 
these : Buck, a Marshal of the United States, having in his hands 
a writ of attachment against certain parties, levied the same upon 
certain goods. Colhath, who was not among these parties, brought 
an action of trespass in a State Court against Buck for taking the 
goods. At the trial, Colhath proved his owrxership and Buck 
relied solely on the fact that he was Marshal and held the goods 
under the writ. The defence of tlie Marshal was held unsus* 
tamable. 

Though so far as the facts go, the present case is different, yet 
m the law relating to the matter under consideration is elaborately 
expounded in the judgment, and as some dicta in an earlier 
decision of the same tribunal connected with the matter and likely 
to give rise to misapprehension arc explained, it may be well, 
notwithstanding their length, to extract the following passages : — 
It must bo confessed that this decision {Freeman v« Howe{2 ) ) 
took the profession generally by surprise, overrnliiig as it did the 
unanimous opinion of the Supremo Coimt of Massachussets as 
well as the opinion of Chancellor Kent in his Commentaries 
(Volume I, 410). We are however entirely satisfied with it and 
with the principle upon which it is founded, a principle wffiicli is 
essential to the dignity and just authority of every Court and to 
the comity which should regulate the relations between all Courts 
of concurrent jurisdiction. That principle is that wdionever property 
has been sei^^ed by an officer of the Court by virtue of its process, 
the property is to be considered as in the custody of the Court and 
under its control for the time being, and that no other Court has a 
right to interfere with that possession unless it be some Court 
which may have a direct supervisory control over the Court whose 


(1) a Wt^llaoc, 834. 


(2) 24 Howard, m 
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process lias first taken possession^ or some superior jurisdiction in the 
premises ...» A departure from this rule would lead to the 
utmost confusion and to endless strife between Courts of concur- 
rent jurisdiction «... 

This principle however has its limitations; or rather its just 
definition is to be attended to. It is only while the property is in 
the possession of the Court either actually or constructively that 
the Court is bound or professes to protect that possession from the 
process of other Courts. Whenever the litigation is ended or the 
possession of the officer or Courtis discharged, other Courts are at 
liberty to deal wntli it according to the rights of the parties before 
them whether these rights require them to take j)Osscssion of the 
property or not. The effect to be given in such eases to adjudica- 
tionsof the Court first possessed of the property depends ujioii 
principles familiar to the law ; but no contest arises about the 
niero possession and no conflict but such as may be decided -without 
unseemly and discreditable collisions • . . . It is obvious 

that the action of trespass against the Marshal in the ease before us 
does not interfere with the principle thus laid down and limited. 
The Federal Court could proceed to render its judgment in the 
attachment suit, could sell and deliver the property attached and 
have its execution satisfied without any disturbance of its proceed- 
ings or any contempt of its process. While at the same time, 
the State Court could proceed to determine the questions before it 
involved in the suit against the Marshal without interfering with 
the possession of the property in dispute .... 

“ Seizing upon some remarks in the opinion of the Court in tio 
case of Freeman v. IIowe{l) not necessary to the decision of that 
case^ to the effect that the Court first obtaining jiirisdioticn of a 
cause has a right to decide every issue arising in the progress of 
the cause and that the Federal Court could not permit the State 
Court to withdraw from the former the decision of such issues, the 
counsel for the plaintiff in error insists that the present ease comes 
within the principle of those remarks. 

“ It is scarcely necessary to observe that the rule thus an- 
noimeed' ‘ is one which has ^ often been held by this and other 
Courts, and %vliich is essential to the correct administration of 
justice in all countries where there is more than one Court having 
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jurisdietioH of the same matter. At the same time it is to he 
remarked that it is confined in its operation to the parties before 
the Court or who may , if they wish to do so, coiiio before the Court 
and have a hearing on the issue so to be decided . , , . But 
it is not true that a Court having obtained Jurisdiction of a subject- 
matter of a suit and of parties before it thereby excludes all other 
Courts from the right to adjudicate upon other matters having a 
very close connection with those before the first Courtjaiidinsome 
instances requiring the decision of the same questions exactly. 

In examining into the exclusive character of the jurisdiction 
of such Courts, we must have regard to the nature of the remedies, 
the character of the relief sought and the identity of the parties in 
the different suits. For example a party having notes secured by 
a mortgage on real estate, may, unless restrained by statute, sue 
in a Court of Chancery to foreclose his mortgage, and in a Court 
of law to recover a judgment on the notes and in another Court of 
law in an action of ejectment to get possession of the land. Here 
in all the suits the only question at issue may be the existence of 
the debt mentioned in the notes and mortgage ; hut as the relief 
sought is different and the mode of proceeding is different, the 
jurisdiction of neither Court is affected by the proceeding in the 
other. And this is true notwithstanding the common object of 
all the suits may be the collection of the debt. The true effect of 
the rule in these eases is, that the Court of Chancery cannot render 
a judgment for the debt, nor judgment of ejectment but can only 
proceed in its own mode, to foreclose the equity of redemption by 
sale or otherwise. The first Court of law cannot foreclose or give 
judgment of ejectment, but can render a judgment for the pay- 
ment of the debt ; and the third Court can give the relief by eject- 
ment but neither of the others. And the judgment of each Court 
in the matter properly before it is binding and conclusive on all 
other Courts. This is the illustration of the rule when the parties 
are the same in all three of the Courts. 

The limitation of the rule must be much stronger and must 
be applicable under many more varying eircumstaiioes when 
persons not parties to the first proceeding are prosecuting their 
own separate interests in other Courts. 

The ease before us is an apt illustration of these remarks. 
The proceeding in the attachment suit did not involve the title of 
Colbath to the property attached. The whole proceeding in that 
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Ooiirfej ending as it niiglit in a judgment for tlie plaintiff, an execu- 
tion and sale of the property attaclied and satisfaction thereby of 
the plaiiitiff^s debt, may bo and in such cases nsiially is carried 
through ■without once requiring the Court to consider the question 
of title to the property. That is all the time a question between the 
officer or the purchaser at his sale, on the one side, and the adverse 
claimant on the other. There is no pretence, nor does any one 
understand that anything more is involved or concluded by such 
proceedings, than such title to the property as the defendant in 
attachment had, when the levy was made. 

‘^Honoo it is obvious that plaintiff in error is mistaken when 
ho assorts 4hat the suit in the Pod oral Court drew to it the question 
of title to the property and that the suit in the State Court against 
the Marshal*eoiild not withdraw that issue from the former Oourt.’^ 
Reference may next be made to the decision of the Supremo 
Court of Illinois in Plume dncl Akvood Manufacturing Co, v. 
Caldwellfl) which strikingly brings out the necessarily intimate 
connection which exists between the custody of property hy a 
Court and the rights of the parties concerned and further shows 
that their acts pending such custody may enable another Court to 
pass decisions touching the property, in short, transfer jurisdiction 
over the property to that Court. The facts briefly were : — 

A corporation in Chicago had become insolvent* Writs of 
attachment had been issued at the instance of certain creditors 
of the corporation by a Circuit Court of the United States and 
property seized by the Sheriff thereunder. A voluntary assign- 
ment in favour of the creditors was then made and an assignee 
appointed. When the assignee sought to reduce the assigned 
property to possession he found it in the hands of the Sheriff who 
claimed the right to hold the same subject only to the order of the 
Oo-ui*t which issued the writs. However, the creditors at whose 
instance the writs had been issued and the seizure made gave 
their consent to an order by the County Court upon the Sheriff 
to pass possession to the assignee subject to the lien, if any, in 
their favour arising by reason of the seizure. It was held that 
the property passed from the jurisdiction of the Circuit Court 
which made the seizure and had the custody to the County Ooui*t 
which had jurisdiction over the assignment for the benefit of 
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creditors, on tlie simple priiiciple that the jiirisdietioii of the former 
Court was one that eonlcl be waived hy the party. The con- 
tention raised and the reasons for its being OYciTiiled were thus 
stated : — 

Appellants deny the jiirisdietioii of the County Court to 
pass judgment upon the validity of the lions created hy the levy 
of their attachments. Thej^ insist that the Circuit Court alone 
had jni'isdietion over the attaelicd property and could alone 
asoertain and declare their rights in respect of the same. This point 
may be conceded if the parties in interest had not liy consent 
invested the assignee with the possession of the attar^hed property 
and thus elotlicd the County Court with exclusive juriftdietioii in 
respect thereof and in respect of all claims tliereoii. The only 
defect in the jurisdiction of the County ibiirt was the want of 
possession hy the assignee and when that defect was supplied by the 
voluntary consent of appellants that the iJropeity should pass to 
the assignee, subject to their claims, the County Coiiit was clothed 
with full authority to settle all conflicting claims, including 
questions of priority that might arise in respect of such property. 
It was entirely competent for the parties to consent, as they did, 
to the order of the County Court directing the Sheriff to turn 
over possession of the property to the assignee. The rule giving 
exclusive jurisdiction to the Goui*t first acquiring it is one that the 
parties may waive ; and by consent the jurisdiction of the Circuit 
Court was here waived and the property passed into the hands of 
the assignee to be disposed of under the direction of the County 
Court, to all intents and purposes as if the assignee had acquired 
possession prior to the levy, but subject to the lien created by 
such writs. It is true that the consent of the appellants for the 
transfer of possession from the BherifI to the assignee who is 
triieteo for all the creditors as well as for the debtor corporation, 
was upon the condition that such transfer should be subject to all 
priorities, liens and rights that might have been acquired by 
the levy of such attachment. The right or all parties to the 
attached property was to remain in statu qutu If appellants by 
their attachments had acquired valid liens, such liens were to 
remain unaffected by the order on the Sheriff to surrender 
possession to the assignee. This determined no right in the 
creditors, but left such rights for future adjudication by the Court 
having jimsdiotion of the insolvent’s property, If the bank 
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appellee had a prior lien by the levy of its exeOutioii, it was 
to continue a lien until tlie debt was paid. If, on tlio other band^ 
execution was obtained by fraud, or was preferential, then it 
would be set aside. And the same is true in respect of tbe 
attacliinents. Tlieso and all other questions, by tlie voluntary 
surrender of tbe property to tbe assignee, were submitted to ,tbe 
judgment of tbe County Court.'” 

Tbe case of Spiller v. WeIIs{l) decided in 1899 by tbe 
Supreme Goiu-t of Virginia may be next noticed. Tbe following 
passage at page. 880 of tbe American State Eeports in tbe 
judgment is all that is material bere : — 

“ Tbe rule established is necessary to tbe orderly and decent 
administration of justice. Nothing can be more unseemly than a 
struggle for jurisdiction between Ooimts ; but a rule which rests 
for its support upon considerations of conyenionoe however great, 
and of decency, order and priority bowover exacting must }dold 
to tbe higher principle which accords to every citizen his right to 
have a hearing before some Court.” 

This extract shows that the jurisdiction arising from custody 
of property by a Court cannot bar tbe trial of a question relating 
to the property in another Court if such trial cannot be bad in 
tbe Court having the custody. 

The case of Ga'i/ Hardie and Compamj v. B^derfieJd Coed and Iron 
Company[2) decided by tbe Supreme Court of Alabama in 1891, 
though not a case of property in the custody of a Court, furnishes 
a clear illustration of the statement just made, for there it was 
held that though the trustee of a mortgage bond of an insolvent 
corporation had procured in a Circuit Court of the United States 
a decree for foreclosure and sale of property, the simple contract 
creditors of tbe corporation were at liberty to maintain a bill in a 
State Court to have tbe issue of the mortgage bonds and 
the decree for foreclosure in tbe Circuit Court declared fraudulent 
and void as to them. It was laid clown that tbe right to main- 
tain tbe bill rested not merely on tbe ground that tbe subject- 
matter of tbe second suit was not tbe same as that of tbe first, 
but also on the ground that tlie simj)lo contract creditors suing in 
tbe State Court wore without adequate means of asserting ibeir 
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Court other "tlian thatJiaving custody, to pass orders touching the 
property where it has jurisdiction to pass the orders and bind 
the parties in connection with whose litigation tho custody of 
the other Court began and 

(iv) 'Uhat it is therefore incumbent on the Court having 
the custody, on due application being made to it, to give effect to 
such an order in so far as it is not inconsistent with the perform- 
ance of its own duties respecting the property, in the litigation 
before itself* 

It is' obvious that there is nothing in the rule thus deduced, that 
is peculiar to any particular country and that they rest on a policy 
necessarily applicable to every system of judicature presenting 
similar conditions. Indeed section 272 of the Code of Civil 
Procedure on which Mr. Krishnaswami Aiyar relied, not — as I 
understood him — as directly governing the present ease, but only 
as supporting his argument by analogy, contains a distinct 
recognition of the principles referred to in so far as execution of 
decrees passed by one Court, by attachment of property in the 
custody of another Court, is concerned. 

I ought perhaps to add that no argument against the sound- 
ness of the conclusions come to by me can be derived from tho 
absence of an express provision in the Code pointing out how 
effect is to be given to an order passed nnder section 502, Civil 
Procedure Code, in respect of property in the custody of another 
Court. But likewise the Code contains no direction as to how a 
decree by one Court in respect of property in the custody of 
another Court, is to be carried out. Of course on the transmission 
of the decree to the Court having the property, that Court under 
section 228 of the Civil Procedure Code should direct the property 
to be dealt with according to the decree. . And this would be so, 
not because of any express direction in the Code in respect of the 
specific ease, but because that would necessarily be the course to 
be adopted had the property been in the custody of the very 
Court which passed the decree. It follows, therefore, that in a 
ease like the present it would be the duty of the Court having the 
property to direct payment in accordance with the order so far 
as such payment would in no way derogate from anything^ to be 
done by itself, on due application being made to it. Whether the 
application is to take tho shape of a requisition by the Court itself 
or that of a petition by the party interested, is a mere matter of 


Eajah 

Partha- 

SARADHI 

Appa Eow 

V. 

-Eajah 
Eengiah 
Appa Eow, 



? iin’H.i.- 
S.'tB ii'MU 

Ai-'IM 

f{ 5 ,>’ V {1 
i\l 

\i I li-’H, 


^ HIE INDIAN LAW EIFOETS. [?OL. XXYlh 

miy meh c|npstioii of c*onfliet arising. If liowever we kirn to the 
T' lilted States, mwh qiiestionsj owing to the existence side hj side 
csf iM'‘>^!eral and State koiiris. have arisen not infrequeiitlj and a 
liiiiaher i t eases aiv io be found in the reports of the tribunals of 
ibaf ilea'llng, with snllieient fulness and clearness, with the 

main prin-ip!o'> e,ppHe:tl';b'^ t*'> t ho matter and the working thereof 
moehial praetiee. It is hoivever enough for the present purpose 
1 0 r M f I *r i i « a, f >, av o 1 1 hem . 

Jiuel: 1 . ( deeifled hy the Supreme Court of tiio United 
Stoie-s in 1 seems to lie a leatling mitlioritj* There the facts w’-erc 
: Jbn'k, a Marshal of the United States, having in his hands- 
a wr’it rq‘ at f-aehnjent against certain parties, levied the same upon 
goeds* Colbath. who was not among these parties, brought 
an ai'ii>,;U e-f trespass in a State Court against Uiiek for taking the 
gf,e,Mis. At the trial, Celhaih proved his ownership and Buck 
TvliinU'delv t!n tin, ■' fact that he was iMarshal and held the goods 
uie'ier t!u» writ. The defence of ilie Marshal was hehl unsus- 
tairui!4e. 

Though so far as the facts go, the present ease is different, j^et 
ihi tln;» iaw relating to tlm matter imder consideration is elaborately 
f^xpouiideil in tlie judgment, and as some dieta in an earlier 
di'Hiisioii of the same triliuno,! connected with the matter and likely 
to give jUo !>■» misapprehension are explained, it may be well, 
nof'withsttuuling their lengtli, to extract the following passages : — 
It innsl, be confessed that ihis decision (Freeman t« Hrjiee(2)) 
fo‘ik tlu‘ profession generally by surprise, ovemiliiigr as it did the 
niuioiinous c»piiuon of tlie Saprome Court of Massachiisscts as 
Will 03 the opinion of Chancelior Kent in his Gommentarios 
(\b>linne L dlOi. Mb? are however entirely satisfied wuth it and 
ivifJi the [■rliicipie upHwi which it is founded, a prine-iplc which is 
pNseiftial tie'* dignitv and just authoritv of every Court and to 
tic* ooinity which sliould regulnte the relations betAveen all Courts 
of cunimncid" jurisslirtiou. Hiat pnueiplo is that ivlioiiever property 
lias liiani O'i/.ta] by an offaor of the Court l^y virtue of its process, 
p'u|,>«aiy is to be ennsidered as in the custody of the Court and 
liiuliU* its lamtrul for the time being, ami that no other Court has a 
rigid: to fere with that possession unless it be some Court 
wdileli iiuiy luivo a direct supervisory control over the Court whose 


(1) 3 Wiillacv'i 33'!, 


(2) 24 Howard, 45Q 
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process has first taken possession^ or some superior jurisdiction in tho 
promises • • • • departure from this rule would lead to tlio 
utmost confusion and to endless strife between Courts of concur- 
rent jurisdiction . . . _ 

“ This principle liowever lias its limitations; or ratlier its just 
definition is to bo attended to. It is only while the property is in 
the possession of the Oourt either actually or constructively that 
the Court is bound cu professes to protect that possession from the 
process of other Courts. Whonover the litigation is ended or tho 
possession of tho officer or Courtis discharged, other Courts aro at 
liberty to deal with it according to the rights of the parties before 
them whether these rights require them to take possession of the 
property or not. The effect to he given in such cases to adjudica- 
tions of the Court first possessed of tho property depends ujion 
principles familiar to the law ; but no contest arises about tho 
mere possession and no conflict hut such as may bo decided without 
unseemly and discreditable collisions . . , . It is obvious 

that the action of trespass against tho Marshal in tho ease before us 
does not interfere with the principle thus laid down and limited. 
The Federal Court could proceed to render its judgment in the 
attachment suit, could soil and deliver tho property attached and 
have its execution satisfied without any disturhaneo of its proceed- 
ings or aiip contempt of its process. TVhile at tho same time, 
the State Court eoukl proceed to determine the questions before it 
involved in the suit against the Marshal without interfering with 
the possession of the property in dispute .... 

“ Seizing upon some remarks in the opinion of the Court in tho 
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creditors, on tlie simple priBoiple that the jurisdiction of the former 
Court was one that could be waiTcd 1)}’' the party. The con- 
tention raised and the reasons for its being overruled were thus 
stated : — 

‘‘Appellants deny the jurisdiction of the Comity Court to 
pms ]udgment upon the validity of the liens created by the levy 
of their attachments. '^Ldiey insist that the Circuit Court filone 
had jurisdiction over the attaelicd property and could alone 
ascertain and declare their riglits in respect of the same. This point 
may be conceded if the parties in interest had not l)y consent 
invested the assignee with the possession of the attached property 
and thus clothed the County Court witli exclusive jurisdiction in 
respect thereof and in respect of all claims thereon. The only 
defect ill the jurisdiction of the Couuty Court was the want of 
possession hy the assignee and when that defect was supplied by the 
voluntary consent of appellants that the property should pass to 
the assignee, subject to their claims, the County Ooiiii Wvis clothed 
with full authority to settle all conflicting claims, including 
questions of priority that might arise in respect of such property. 
It was entirely competent for the parties to consent, as they did, 
to the order of the County Court directing the Sheriff to turn 
over possession of the propertj^ to the assignee. The rule giving 
exclusive jurisdiction to the Oom‘t first acquiring it is one that the 
parties may waive ; and by consent the jurisdiction of the Circuit 
Court was here waived and the property passed into the hands of 
the assignee to be disposed of under the direction of the County 
Court, to all intents and purposes as if the assignee had acquired 
possession prior to the levy, but subject to the lien created by 
such writs. It is true that the consent of the appellants for the 
transfer of possession from the Sheriff to the assignee who is 
trustee for all the creditors as well as for the debtor corporation, 
was upon the condition that such transfer should be subject to all 
priorities, liens and lights that might have been acquired by 
the levy of such attachment. The right of all parties to the 
attached property was to remain in statu quo. If appellants by 
their attachments had acquired valid liens, siieli liens were to 
remain unaffected hy the order on the Sheriff to surrender 
possession to the assignee. This determined no right in the 
creditors, but left such rights for future adjudication hy the Court 
having jurisdiction of the insolvent's property. If the bank 
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appellee had a prior lien by the levy of its oxeeution, it was 
to oontiniie a lion until the debt was paid. If, on the other hand^ 
execution was obtained by fraud, or was preferential, then it 
would be set aside. And the same is trne in respect of the 
attachments. Those and all other questions, by the voluntary 
surrender of the property to the assignee, were submitted to .the 
judgment of the County Court.-” 

The case of Spiller v. W€lls{l) decided in 1899 by the 
Supreme Court of Virginia may be next noticed. The following 
passage at page. S80 of the American State Eeports in the 
judgment is all that is material here : — 

The rule established is necessary to the orderly and decent 
administration of justice. ISrothing can be more unseemly than a 
straggle for jurisdiction between Coimts ; but a rule which rests 
for its support upon considerations of convenience however great, 
and of decency, order and prioiity howevei; exacting must yield 
to the higher principle which accords to every citizen his right to 
have a hearing before some Court.” 

This extract shows that the jurisdiction arising from custody 
of property by a Court cannot bar the trial of a question relating 
to the property in another Court if such trial cannot be had in 
the Court having the custody. 

The case of Genj Hardie and Company v. Brierfeld Coal and Iron 
Company {2) decided by the Supreme Court of Alabama in 1891 ^ 
though not a case of property in the custody of a Court, furnishes 
a clear illustration of the statement just made, for there it was 
held that though the trustee of a mortgage bond of an insolvent 
corporation had procured in a Circuit Court of the United State® 
a decree for foreclosure and sale of property, the simple contract 
creditors of the corporation were at liberty to maintain a bill in a 
State Court to have the issue of the mortgage bonds and 
the decree for foreclosure in the Circuit Court declared fiaudulent 
and void as to them. It was laid down that the right to main- 
tain the bill rested not merely on the ground that the subject- 
matter of the second suit was not the same as that of the £rst, 
but also on the ground that the simple contract creditors suing in 
the State Court were witliont adequate means of asserting ilieir 


(1) Aiiiericau SOtie Ii.ex)is .5 878 j OO Virg’iaia, 598. 

(2) American State Heists., 122 j 94 Alabama, 303, 
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claims in tlie foreclosure suit in the Oircuit Courts since they were 
unable to make themselves parties thereto without the consent of 
the complainant therein and did not occupy that relation to the 
matter or the parties in the suit which would enable them to 
file a bill of review of the decree and show error apparent on the 
record. The ground for the decision w^^as thus put by the Court 
(see p. 186 of the American State Eeports) 

^^All authorities recognize the importance of carefully pre- 
serving the boundary line between Courts of concurrent Jurisdic- 
tion in order to prevent conflicts and to preserve in harmony their 
relations to each other . , . • To prevent abuse of the princi- 

ple, and the successful perpetration of injustice or fraud through 
the forms of law, Courts accord to suitors and litigants all neces- 
sary latitude ; and they are not restricted to any one forum for 
the adjudication of any question or right, provided only that 
such adjudications are not upon questions pending in another 
Court which had prior jurisdiction and provided that its writs or 
process shall not hinder the performance of any lawful mandate 
of such concurrent Court or interfere with or disturb the possession 
of any subject-matter then in gremio legisJ^ 

From the above authorities and others which I refrain from quot- 
ing lest this Judgment might he unduly encumbered, for instaneo 
cases of seizure by a State Court of propertj^ subsequently 
litigated in Federal Courts on the ground of Maritime liens 
thereon, over which class of litigation Federal Courts alone have 
Jurisdiotion, as to which Horan v. 8turges{l) and the cases cited 
therein may be consulted, the following propositions would be seen 
to be clearly deducible : — 

(i) That tho^ custody by a Court of property belonging 
to litigants does not give the Court any arbitrary powder over it, 

(ii) That though such custody could not be interfered 
with directly by the orders of another Court, yet this is but a 
rule of comity intended solely to avoid unseemly collisions in the 
execution of process of different authorities, 

(iii) That the rule in question is not a rigid and inflexible 
one but is capable of adaptation to circiiinstances and could never 
be worked so as to defeat or obstruct ilio doing of Justice in due 
course and consequently in no way interferes with the power of a 


(1) 154, United State Repis., 25l>. 
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Oourf} otlier'than tliat^-liaving custody, to pass orders toucHng fclie 
property where it has jurisdiction, to pass tho orders and bind 
the parties in conneetion with whose litigation the custody of 
• tho other Court began and 

(iv) '.rhat it is therefore incumbent on the Court having 
the custody, on due application being made to it, to give effect to 
such an order in so far as it is not inconsistent with the porfoiin- 
anoe of its own duties respecting the property, in the litigation 
before itself. 

It is* obvious that there is nothing in the rule thus deduced, that 
is peculiar to any particular country and that they rest on a polioy 
necessarily applicable to every system of judicature presenting 
similar conditions. Indeed section 272 of the Code of Civil 
Procedure on which Mr. Krishnaswami Aiyar relied, not — as I 
understood him — as directly governing the present ease, but only 
as supporting his argument by analogy, contains a distinct 
recognition of the principles referred to in so far as execution of 
decrees passed by one Oouit, by attachment of property in the 
custody of another Court, is concerned. 

I ought perhaps to add that no argument against the sound- 
ness of the conclusions come to by me can be derived from the 
absence of an express provision in the Code pointing out how 
effect is to be given to an order passed under section 502, Civil 
Procedure Code, in respect of property in the custody of another 
Court. But likewise the Code contains no direction as to how a 
decree by one Court in respect of property in the custody of 
another Court, is to be carried out. Of course on the transmission 
of the decree to the Court having the property, that Court under 
section 228 of the Civil Procedure Code should direct the property 
to be dealt with according to the decree. . And this would he so, 
not because of* any express direction in the Code in respect of tho 
specific case, but because that would necessarily be the course to 
be adopted had the property been in the custody of the very 
Court which passed the decree. It follows, therefore, that in a 
ease like the present it would be the duty of the Court having the 
property to direct payment in accordance with the order so far 
as such payment w^ould in no way derogate from anything to ho 
done by itself, on due application being made to it. Whether the 
application is to take tho shape of a requisition by the Court itself 
or that of a petition by the party interested, is a mere matter of 
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Rajah form whioh in no way affects the compefcenej of the Court to pass 
sakIohi order or the yalidity thereof otJierwise. The general principles 
Appa Kow'' applicable to the sabjeofc being apprehended to be as stated abovej 
Rajah I shall proceed to consider the ease v/ith reference to the cireiim- 
ApIv Row. stances of the respective litigations in the two Courts. 

First, as to the litigation in Masnlipatam, the original plaintiff, 
the Mednr Ranee, claimed that she was entitled to the money 
among other properties as her deceased son^s heir. This was 
denied by the defendant Papamina Row who herself claimed the 
property as adoptive mother and heir of the deceased. The suit 
was dismissed. Appeals have been preferred to this Court in 
which the present appellant is contesting the respondents^ claim 
in the right relied on by Papamma Row. The appeals have not 
been decided by this Court and tliero is no decree touching the 
property in question to be executed. In this state of matters 
Papamma Row’s successors, no doubt, may, subject to any order 
of the Appellate Court in the matter, ask the Masnlipatam Court 
to direct payment of the money in its custody to themselves. 
But such an application is, in the circumstances, impossible for 
the two others entitled on the appellant’s showing as Papamma 
Row’s successors are the respondents themselves, who deny his 
right to participate in the fund and base their ease on a footing 
inconsistent with Papamma Row’s alleged right itself, viz,, that 
of the Mednr Ranee’s alleged right. Now looking from the 
point of view of those claiming under the Medur Ranee, it is 
clear they could not obtain any relief, interloeutoiy or otherwise, 
unless they succecdod in the appeals ] and supposing they do, no 
order to bo passed in pursuance of the appellate decree in such 
event, can really conflict witli the present order directing payment 
of a third of the money in the custody of the Court to the first 
respondent, since the party entitled to the benefit of both the 
orders is one and the same person, viz., the first respondent 
himself, who would then be entitled to even more than a tiiiwi, 
viz., a half. 

Obviously thorefox'e in no view of the possible termination of 
the Masnlipatam litigation can it be said that the order of the 
Godavari Court would in any way trench upon any orders to bo 
passed by the Masnlipatam Court in respect of the money. 

Turning to the Godavari litigation it should be remarked 
that the appellant’s claim to a share in the moneys is only as one 
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of the successors of the Papamma Eow. That no question 
between him and the respondents on the footing on which this 
suit of the appellant rests, could have been or could be litigated 
in the Masulipatam Court is patent ; for there the Court was 
called upon simply to decide whether the M’edur Eanee^s claim 
or Papamma Eow’s claim was well founded. If the former be 
upheld by the ultimate decree in that ease, that would exclude 
the appellant from any participation in the money, on the very 
hypothesis on which his case in both the Courts rests. If, on 
the other hand, Papamma Row^s claim be upheld that would 
result in the confirmation of the decree dismissing the suit and 
the Court could not go into any dispute arising between those 
entitled to take as Papamma Row's successors inter se. Hence 
the inclusion by the appellant himself of the fund in the custody 
of the Masulipatam Court, among the properties in litigation in 
the Grodavari Court and the claim for the division thereof. The 
appellant having thus made the fund a subject of the suit and 
having had all along to admit the first respondent’s right therein 
to the extent of a third at least, it is impossible to see how it 
can lie in his mouth to question by any reference to the Masuli- 
patani litigation the power of the Q-odavari Court to pass orders 
respecting it. 

This being so, the order of the District Judge, taking section 
602 , Civil Procedure Code, to be applicable to the case, cannot but 
bind the appellant and the other parties to the litigation and 
preclude any of them from contending to the contrary before the 
Masulipatam Court in any proceeding coming before it between 
these parties ; and the Masulipatam Court must give effect to it 
since, as already shown, no real conflict can in consequence arise 
between the process of the two Courts in the matter. 

Lastly, as to the merits, they are all in favour of the first 
respondent. It was said on behalf of the appellant that tho 
appeals to this Court in the Masulipatam suit, as well as the 
original suit in the Godavari Court, are likely to be disposed of 
ere long. But the disposal of those matters cannot bring tho 
object proposed to be effectuated by this order within measurable 
distance of its being otherwise accomplished. It is impossible 
to say what the result will be in the appeals to this Court or in 
the suit in the Godavari Court and when, if at all, a final decree 
in favour of the first resnondent will -noaaofi xi. . 


Bajah 

Faetha- 

SAEABHI 

Appa Bow 

p. 

Bajah 

BENGIAIf 

Appa Bow. 



THE INDIAN LAW EEPORTS. 


[Toil. XXTO 


Hajah 

Partha- 

S ARAD HI 

Appa Eow 

V, 

Eajah 
B,rnoiah 
Appa Eow. 


.186 

class of litigants before us* disputing about valuable zamiiidaris, 
almost think that it is beneath their dignity to be content with 
any but a decision of His Majesty in Council. Moreover, the 
passing* of the Impartilile Estates Act which tied the hands of 
the parties for more than a year is an incident sufliciciit to show 
the peculiar vicissitudes to which litigation in this country is 
subject* Though it is some years since tlie litigation between the 
parties began, the first respondent, admitted on all hands to bo 
entitled to a third, has been unable to get a single rupee yet, 
out of the large aeeumulated fund in the Masulipatam Court or 
out of that in the Godavari Court ; and ho is similarly kept out 
of the enjoyment of even his admitted share of the income 
aceroiiig from time to time out of the zamindaris, the annual net 
rent of which alone is over two lakhs of rupees. It is not 
surprising tlierefore that he has been unable to meet the demands 
of bis creditors and is threatened with litigation and loss. The 
appellant, on the other hand, has failed to show 1)y anything 
tangible that his interests would suffer by the first respondent's 
application being granted. It seems, therefore, to me that the 
District Court exercised a very proper discretion in making the 
present order, whieh it safeguarded by the reservation of funds 
required to meet all contigencies and by requiring security. 

It remains only to add that the mention of attachment in the 
Judge’s order should be taken to have reference to what is to bo 
done on the receipt of the money. I understand the District 
Court to say that in order to give effect to its intentions it would 
treat the money when received as in its hands for the satisfaction 
of the first respondent’s creditors and would make paymeat 
accordingly from time to time. 

I would therefore dismiss the appeal with costs. 

' Sir Aunold Whitbj C.J. — In accordance with the decision 
of the majority of the Court, the order of the District Judge will 
be set aside. 

The first respondent must pay the costs of the appellant and 
of the second respondent here and in the Court below. 
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ORIGINAL CIVIL. 

Before Mr. Justice Moore. 

THE CLAN LINE STEAMEES (Limited), Plaiistiffs, 

• ». 

‘ THE BALCES,’ Defendant.'^' . 

Salvage — Conipcnsation.for rencuing vessel — Ingredienis — Mode of assessing reward. 

Salvage is not always a mere compensation for work and labour. TI 10 
intorosts of commerce, the benefit and security of navigation and the lives of the 
seamen, render it proper to <3stimate a salvage reward upon, a more enlarged 
and lilioral scale, d'ho ing’rodients of a salvage service are entorpriso in the 
salvors, the degree of danger and distress from which the property is rescued, 
the degree of labour and skill displayed and the value of the thing saved. 

In a claim for salvage it was shown that the salvors had not risked their 
lives, that the vessel sa^ed had drifted with several men on board fourteen miles 
from harbour, whero she had broken looso from her moorings, had no steering 
gear on board, and only one sail, which those on board (only twm of whom were 
sailors) could not set, and tho evidence showed that bah fo.r the assistance 
rendered by the salvors the vessel would liavo drifted out to sea and in all 
probability would have foundered. It w'as shown that a boat and some 
catamarans had been sent out by tlie owner of the vessel, but the finding of tho 
Court was that it was most doubtful if the vessel could have been brought. back 
to harbour by tbe party thus sent out, and that tho danger from which she was 
rescued was very great, and that she w^as in imminent peril. Tho time occupied 
in the actual salving W’^as about eiglit hours, but tlie salvors lost about a day in 
alls the skill displayed was considerable, and tlie value of the vessel salved was 
found to be Es. 10,000 : 

Sdd, that plaintiffs were entiiled to Es. 2,000 for tho salvage services they 
had rendered. 

The facts are fully set out in the judgment. 

Mr. Ghamier, for the plaintiffs, cited the following ea.ses on the 
question of the amount that should he awarded as salvage : — Aiiehi-^ 
XoAre(l), Wefh v. Gm Float WhHtorn{2)^ The lVerra{Z)^ 

‘ Maude and Pollock,'’ VoL I, pp. 659, 660 and 661. He contended 
that the barque yas practically derelict and that the rate of salvage 
applicable to derelicts should be awarded. 

Mr. Napier^ for the defendants, .cited the following eases : — • 
Baffin V. The Chuka{i) and The Janet 


# Original Civil and Maritime Suit N'o. 1 of 1903, 

(1) L.E., 4 A.O., ^55 at p, 760. (2) L.E., [18971, A.C., 337 at p. 343. 

(3) L.E., 12 P.D., 52. (4) I.L.E,, 7 Bom., 19G. 

(6) L.E., i;i8971, P.B., 59. 


1903. 

September 8. 
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Judgment, — On the night of 5th July 1902 the barque ^Balces^ 
which was anchored in the Port of Porto Novo broke loose from 
anchorage and drifted out to sea. Tlie boat- was^ it appears, under 
repair at the tiiiie and there were sleeping in her on the night on 
which she drifted out seven men, live of whom admittedly were 
caulkers who wore employed in repairing'the boat, while the other 
two are stated lio have been watchmen, who also, it is alleged on 
behalf of the defendant, wore lasears or sailors. The steamer 
^ Olan Lamont ’ belonging to the plaintiffs steamed out of the 
Port of Onddalore at 9 o’clock on the morning of the 6th of July. 
From the log, it appears that this steamer sighted the .barque 
^Balces^ at 10 a.m. ‘‘without any sails sot, drifting and with 
distress flags flying.’’ The steamer bore down to her, sent out a 
boat and found that she had parted her cable at Porto Novo and 
had been drifting all night. At 11-30, the steamship ‘Clan 
Lamont’ took the ‘Balees’ in tow and proceeded at half speed 
towards Onddalore. Her steering gear was out of order and use-» 
less and there were no sails on board the ship. The boat was 
therefore, it is stated in the log, “practically derelict” and was 
drifting towards the south-west monsoon in the Bay of Bengal 
and must have foundered. At 2 p.m. the tow rope parted owing 
to the ‘ Balces ’ “ not steering and the rope being across her 
bow.” The steamship ‘ Clan Lamont ’ stopped and at 2-50 
another rope was got fast to the ‘ Balces ’ and the ‘ Clan Lamont ’ 
then proceeded towards Onddalore where she arrived at about 
4~30. The steamer ‘ Olan Lamont ’ handed over the barque 
‘Balces’ to the Port Officer, left Onddalore harbour at about 
7-30 and steamed towards Vizagapatam. The plaintiffs allege 
that the ‘ Balces ’ was, to the best of their information and belief, 
worth about Es. 15,000 at the time that these occurrences took 
place, and claim a sum of Es. 5,000 as salvage on account of the 
services rendered by them to the ‘Balces/ The defendant'' 
traverses the allegations made in the plaint in various particulars 
and submits' that Es. 500 is a fair and reasonable sum for him' to 
pay on account of any services that were rendered by the ‘€lan 
Lamont’ to the ‘BaleesJ He has not been examined himself 
here and no witnesses have been called on his behalf. ' The 
vGaptain, Chief Engineer and others on board the ‘ Clan Lamont ’ 
were examined by commission in Glasgow on the 18th and 19th 
June last, but no one appeared on that oocaaion on 'behalf of the 
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defendant and they were consequently ■ not cross-examined. The 
only question that really has to he considered in this case is as to 
. the amount that should be paid to the plaintiffs as salvage on 
account of the services which they undoubtedly rendered to the 
^Balces^ on the 6th of July 1902, There has been some dis- 
cussion at the hearing of-' this case as to whether it can bp held 
that the ^ Balces/ was what is called a ^ derelict,’ that is to say, 
as defined in Wharton’s ‘ Law Lexicon/ ^ a vessel forsaken at sea.'’ 
It is urged on behalf of the defendant that, as there were seven 
:m.en on board, two of -whom were sailors, it cannot be held that 
the boat was a * derelict.’’ The point does not appear to be 
one of much importance, for as pointed out in the judgment in 
The Janet Court{l) by Sir Francis Jenne, the fact that the subject 
of a salvage is a dei’enct does not now, and it is doubtful if 
it ever really did, carry with it a right to remuneration consisting 
of a half, a third, or any specific proportion of the value of the 
property salved. There is no magic in the word ^ derelict/ but 
the term imports a certain state of things containing elements 
which tend, on the general principles of salvage, to raise the 
amount of the salvage award and, in fact, the amount of award 
depends not on the question as to whether the barque can have 
been held to he a ‘ derelict ’ or not but on the value of the services 
which were performed by the salvor to the property salved.” 
The principles in which salvage compensation should he leased 
have thus been laid down by Lord Stowell in The Clifton(^) and 
these rules, which are as follows, have been followed in all subse- 
quent cases : “ Now salvage is not always a mere compensation for 
work and labour. The interests of commerce, the benefit and 
security of navigation, the lives of the seamen, render it proper to 
estimate a salvage reward upon a more enlarged and liberal scale. 
The ingredients of a salvage service are, first, enterprise in the 
salvors risking their own lives to save their fellow-creatures and to 
rescue the property of their fellow-creatures; secondly, the degree 
of danger and distress from which the property is rescued — whether 
it were in imminent peril or almost certainly lost; thirdly, 
the degree of labour and skill which the salvors incurred and ’ 
displayed and the time occupied. Lastly, the value.” I now pro- 
ceed to apply these principles to the present ease. I do not think 
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tliat it can be said tliat the salvors risked their lives in saving the 
barque ‘ Balces.' Secondly, as regards the degree of danger 
and distress from which the barque was rescued, it is not easy to 
pronounce with absolute certainty. It is shown that when the 
‘Clan Lamont^ came up to _the ^ Bakes ’ she had drifted to 
a point at a distance of 14 miles from Onddalore. The south- 
west monsoon had burst at the time, but so far as the evidence goes 
there was no storm prevailing on the 6th July, nor was there 
anything that can ])e called a heavy monsoon prevalent at 
the time. The absence of any mention of a storm in the Log 
book is sufficient proof that no storm prevailed, and the other 
entries in the Log book satisfy me that although the monsoon had 
hurst, yet that there was no heavy monsoon weather during that 
day* The ‘ Bakes ^ had no proper steering gear on board. 
The rudder -was on board, but the wlieel, it is admitted, without 
which the rudder could not be worked, was on slmro for repair 
when the boat drifted from anchor* There was one sail in 
the barque, but it was not set and, according to the evidence that 
is given, the only two men on the boat who could be said to bo 
sailors could not have been able without assistance to set the sail* 
It must, therefore, be assumed that if the ‘ Gian Lamont ^ had ; 
not rescued the ‘ Bakes ’ the barque would have drifted to the 
north-east and in all probability would have foundered and been 
lost. It is however shown that a boat and some catamarans were 
sent out by the owner of the barque from Oiiddalore on the morning 
of the 6th, and if there had been no heavy monsoon weather 
or strong wind, it is possible that they might have been able to 
get out to the ^ Bakes ’ and rescue the crew, and also, although 
that, it must bo admitted is most doubtful, bring the barque to 
shore. The ease is, therefore, not very dissimilar from that of the 
‘ OMlka’ dealt with in Br/ffin v. 77/e Oh7ka(r)y where, owing to 
her machinery having broken down, the ‘Ohilka’, when slic wiis 
§6 miles off the Arabian coast, was drifting towards a dangerous 
part of the coast and in all probability would have been wrecked 
and- all lives lost ' if she had not been rescued by the steamship 
* Henry Bolekow.’ In that -case it was held that the services 
rendered by the rescuing ship were not merely towing services , ^ 
btit salvage and that the salvors were entitled to compensation on 
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the principles which I haye already quoted from the j lodgment in 
the ^ Clifton ^ case, I therefore hold that the danger from which 
the ^ Balces ’ was rescued was yery great and that it was in 
imminent peril and would almost certainly have been lost^ if it 
had not been for the opportune arriyal of the ‘Clan Lament/ 
The third point is the labour and skill which the salyors displayed 
and the time occupied. The time occupied was, as has already 
been shown, from 10 a.m. till 6 p.m. The skill displayed must 
have been considerable. From the evidence of tho captain of the 
‘ Clan Lamont ’ it is oloar that, owing to the fact that the 
‘ Baloes ’ had no steering gear which could bo worked, it was 
found very difficult to tow the boat into harbour, and in doing so 
tho captain and the men on the ‘ Clan Lament ^ had to expend 
considerable labour and show considerable skill. 

The last point for eonsidora?tion is the value of the boat saved 
and as to this there cannot he much dispute in the present case. 
The plaintiff values it at Rs. 16,000. Tho defendant sajs in his 
written statement that it (the boat) was not- •\vorth more than 
Es. 10,000, and it is shown that, when the boat was sold under 
the orders of this Court by Messrs. Simson & Co. of Oocanada in 
June 1903, it realised a sum of Es. 6,500. In these circiunstanccs, 

I think, and I cannot be very far wrong if I find that tho value of 
tho ‘ Balces ^ at tho time of these occurrences was about Es. 10,000. 
It appears that the ‘ Clan Lamont ’ was, in consequence of tlic 
delay at Oudclalore, about a day late in arriving at Vizagapatam, 
and we must, therefore, take it that tho loss of time was a clay. 
The captain states that tho value of tho coal consumed in salving 
the barque was about £50 and estimates the value of the 
hawsers and ropes used in towing and the ‘‘ damage done to boat 
and gear” at another £50 ; and the general expenses of tho ship 
and crew, apart from coal, at about £60 or thereabouts. The 
captain also states that this does not take into account tho damage 
done to the steamship ‘ Clan Lamont ’ and her engines. I think 
that it must be admitted that this is a very exaggerated estimate. 

I cannot credit tho statement that the coal consumed in conse- 
quence of the delay at Ouddalore was worth anything like £50, 
nor that the cost of the ropes, etc., and the damage caused in 
towing the boat could have amounted to another £50, or that the 
general expenses of the crew, apart from coal, were £60, or more, 
and further I cannot hold that there is evidence which satisfies mo 
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tliat damage was oatised eitlicr steamsMp ^ Clan Lament ^ or 
to her engines by the andue strain jmt upon her in towing the boat. 
Consideting tlio relative dimensions of the boatSj it is' scarcely 
possible that there eonld hare been any such strain. I think it 
imist be admitted that these valuations are excessive. As already 
stated the defendant offered Es, 500 . At the close of the argti-» 
ment A£r. Napier on his hehalf stated that the defendant was 
willing to give Es. 1,000. I find the first and second issues in 
the aifirmatiTe and on a careful consideration of all the evidence 
that has been given and the arguments of Counsel on both sides, I 
decide on the third issue that an award of Es. 2,000 will be reason- 
able compensation for the salvage services rendered. 

I accordingly pass a decree for that amount with costs includ- 
ing the costs of the commission. The balance in Court to the 
credit of the suit to be paid to the owner of the defendant barque 
® Balces,’ Mnhamad Saib Maracoir. 

Messrs. King 4* Josselgn^ attorneys, for plaintiffs. 

Mr. James Shorty attorney, for defendant. 


APPELLATE CIVIL. 

* Before Mr, JmUce Benson and Mr, Justice Bhmkyam Ayytmgan 
RAMAN ATHAN CHETTY (Defenbaxt), Apfeilact, 

MURUGAPPA CHETCY (Fiaiotift), Ebspoxdbhx:^ 

limitation Act-^XF of m7, s, 2S, sched, U, arts, 124, 127, U2-—Be!i0ious Moii?- 
ment Aei — Trmtees of temple — Sereditary imstees'-^Managemeni hy 
Biscoi/iUmiance of possession of irnst properties of jnnior branch of trmtBiSh^ 
Coniinuous possession by members of senior hranch-^Bixtinction of rights of 
junior branclh in favour of senior branch. 

On tL© death. o£ the last sole trastee.of a, public religious institution, the 
trusteeship of which was hereditary ' in his £a.mi]y, without ^beneficial interest in 
bho trust property, or mcome, the office devolved by inheritance on his male 
descendants by his two wives. Until 1881, the management was conducted by 


^ Appeal No. 121 of 1901 presented against the decree of T. Tarada Eao» 
Bubordinate Judge of Madura, (Bast), in Onffinal Suit Ko. of 1900. ' 
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tlie two braaoIiGs respectively in rotation, eacV acting for a year. Since 1882, 
the membere of the junior branch had discontinued possession, of the immoveable 
properties belonging to the trust as also performance of the duties usually 
appertaining to the office of trustee, and the members of the senior branch had 
been, in turns, saooessi vely in possession of the properties and had performed the 
duties, to the exclusion of and adversely to the ^members of the junior branch, and 
tlie High Court fouSd that there had been an oustex' of the members .of the junior 
branch for about 19 years prior to the present suit, and that the members of the 
senior branch had been in turns suecesaively in possession of the properties and 
had performed the duties of the office of trustee, to the exclusion of and adversely 
to the members of the junior branch. Plaintiff, a son of the last sole trustee by 
his senior wife, now sued a grandson of the last sole trustee, whose father was 
also a son by the senior wife, to enforce his turn of management of the insti- 
tution. Since 1883, plaintiff had been managing, not only during the years of 
his own turn, but also during the years of the turns of the members of the junioi' 
branch, who, jplaintiff alleged, had transferred their turns to him. lb was 
contended for the defendant that inasmuch as the jilaintiff had not himself been 
in continuous possession for 12 years, and the possession of the defendant and of 
the other two members of the senior branch during the 19 years had not been 
adverse to the members of the junior branch, the rights of the latter could not be 
barred under article 124 : 

Held, that the right of the members of the junior branch, as eo-trustees, 
had been extinguished, whetlier the apxxropriate article be 127, 142 or 124, 
Kaoh of the members of the senior branch must be deemed, in law to have held 
and disoharged the duties of the office on behalf of himself and the otlior mem- 
bers of the senior branch, to the exclusion of the junior branch. Consequently, 
the office and the properties had been for more than 12 years lield and possessed 
by the members of the seuior branch as a whole body, adversely to the members 
of the junior bi-anoh, as a body, and tbe rights of the latter had been, by the 
operation of section 28 of the Limitation Act, cxfcingmslied, not in favour of the 
plaintiff individually but in favour of the members of the senior branch as a body. 
The defendant could not therefore jdead, in bar of the plaintiff’s claim, that the 
junior branch, or one of its members, and not the plaintiff, was entitled, ro 
succeed him in the turn of maiiagenient. 

A right to manage by rotation by each of several co-trustees in tuim is not one 
that can, as between the trustees thc^msoives, be acquired merely by the opera,-- 
tion of the law of limitation. But held,- that x>laintiff -was entitled to the relief 
sought for upon the basis of the scheme of management, under which manage- 
ment by rotation was provided for, 

A scheme of management which has been framed and acted upon by the 
trustees cannot be revoked at the will and pleasure of any of them. 

It is competent for oo-trusteos to settle a scheme of managomont by each of 
the co-trustees in rotation, at any rate where no cmolaments aro attached and 
the office is an hereditary one. Whore omolumonts are attached and the office is 
hereditary, the emoluments will bo subject to x>artifcion, in tbe strict sense of the 
term, like any other familj^ property. But wdiatover may be the. number of 
co-trustees the office is a joint one and the co-trustees all form, as it were, but one 
collective trustee* and therefore must execute fibs diitleo of tlm office in their 
|omt capacity. ' 
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Hamanathan Manag’ement by mcinbors oi nadividucl ai*d diyided families cliscassed. 

Chetty It would bo competent for a court in the exercise of its equitable jurisdiction, 

Muetcappa settle a scheme for Ibe management of a public religious or charitable trust, by 
Ckktty* the various co-trnyi-ees in rotation. 

Sri Raman La/Ji MaharaJ x. Sn UopalLalfi Malinrajf (l.hM.i Id Ail., 428), 
discussed. 

Suit Tby a eo4mstee to enforce Ms turn of iiianagcDient of a 
temple and its endowments for three years. 

' The deAmstlianani in question was that of Agastheeswaraswami 
and Sundra Nay aid Amman, in Kottiir village, in the Sivaganga' 
zamindari. The last sole trustee had hcen Mayandi Ohetti, grand- 
father of the plaintiff and great grandfather of the defendant. 
At his death, the office devolved hy inheritance on his male 
descendants hy his two wives, there being four descendants in 
each branch. Both plaintiff and defendant belonged to the senior 
branch. The facts out of which the present claim arose arc fully 
set out in the judgment. The ^Subordinate Judge decreed in 
plaintiff^s favour. Defendant preferred this appeal. 

F. Krishmswami Ayj/ar, P. B. Smdara Ayyar and <7. F. 
Ananiahnshm Ayyar for appellant. 

The Advocate-General (Hon. Mr. J. P. Wallk)^ Mr. M, A, 
Tirmarayana Chariar and P. S. Simsmmt Ayyar for respondent. 

JuBGMEHT. — This IS an appeal against the decree of the 
Subordinate Judge of Madura (East) in a suit which was brought 
by the respondent to enforce his turn of inaiiagement of the 
. plaint temple and its endowments for a period of three years com- 
mencing from the 15th July 1899. 

It is admitted that the plaint temple (with its endowments) is 
a public religious institution, that the trusteeship thereof is here- 
ditary in the family of the parties to the suit, but that the family 
has no beneficial interest in the property or income of the temple. 
Mayandi Ohetti, the grand father of the respondent and the great 
grandfather of the appellant, was the last solo trustee, and on Ms 
death, the office devolved by inhoritanee on his male descendants 
hy his two wives. Four of them were his grandsons or great 
grandsons through his first wife and the other four grandsons or 
great , grandsons through the ' second (see paragraph 7 of the 
Judgment of the Subordinate Judge). Under the notion, appa- 
rently, that Mayandi^s property devohed in equal undivided 
' moieties (1, Strangers ^ Hindu Law,^ 205) upon the respective 
dosoendants by Ms two wives, the management of tha tenmlA 
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until about 1881-82 conducted by these in rotation, each for one eamanathan 

Ohetty 

year, ^ . -y. 

We agree with the Subordinate Judge that the management 
was taken alternately by one member of each branch and not, as 
falsely asserted by the appellant, by the members of the senior 
branch oonsecutively for four years and then by the members of 
the Junior branch likewise .for four years. We also agree with 
the Subordinate Judge that since 1881-82 (in which year the 
management was in the hands of a member' of the junior branch) 
the respondent has b een managing the temple not only during 
the years of his own turn, but also during the years of the turns 
of the members of the j unior branch. We are, however, unable to 
agree with the Subordinate Judge that the appellant, at the end 
(in July 1899) of the year of liis tuim, transferred possession of 
the villages to the respondent, that the respondent was thereafter 
dispossessed and that he is on that ground entitled to the decree 
sought for. 

The resj>ondent’s claim is clearly stated in paragraphs 3 and 
4 of the plaint. In paragraph 3 it is stated that it has been 
arranged that during every term of eight years of management the . 
management was to be by the four members of the senior branch, 
the respondent having his turns in the second, fourth, fifth, sixth and 
eighth years, the appellant in the third year and the other two 
members in the first and seventh years, respectively. The appellant 
has thus had full opportunity to disprove this arrangement or ostal> 
lish why the same is not binding upon him or should be dis- 
continued. In paragraph 4 of the plaint it is further stated that the 
four members of the junior branch (whose turns of management 
would come in the second, fourth, sixth and eighth years) transferred 
their turns to the respondent and that he has been enjoying the 
same for about nineteen years without any objection and with full 
right. 

The appellant's pleader, in support of the appeal, chiefly urges 
(i) that the ovidonco adduced in proof of the transfer is logafiy 
inadmissible inasmuch as the alleged transfer was by an unstamped 
instrument (which is said to have been lost), (ii) that such transfer, 

GYen if proved, is invalid in law, (iii) that the right of the 
members of the junior branch as eo-trustees has not boon extin* 
gtiished by the law of limitation, and (iv) that even if their right 
had been extinguished the resBondont could unt 
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liAMANATHAN aj)pellaiit acquire a right imder the law of limitation to the 
C.H4.1I1 additional nuiiibcr of turns of management claimed by him. 

If the respondent’s title in the suit rested merely on the transfer 
made to him by the four members of the junior branch (who were 
eo-trustoas with him and the other members of the senior 
branch), it mus% be admitted that in the absence of the alleged 
instrument of transfer which was admittedly unstamped and 
unregistered other evidence in proof of such transfer is inadmissible. 
It therefore becomes unnecessary to consider and decide whether 
such relinquishment, if proved, can be relied upon by the respondent 
as the basis of his title, having regard to the ruling of the Privy 
Council in Rajah Vurmah v. Ravi Farma(l) and the decisions of 
this Court in Ktqrpa v. Dorasami{2)^ Warayana v. Ranya{8)^ Ahgappa 
Mtidaliar v. Sivarammundi^a Muduliar{4c) and Annammi Pillm v. 
Bamahrish n a Miida liar ( 5 ) . 

On the question of limitation, we are clearly of opinion that 
the right of the members of the junior branch as co-trustees has 
been extinguished, whether the appropriate article applicable to 
the case be article 127 or 142 or, as contended by the appellant’s 
pleader, article 124. The evidence establishes beyond all doubt 
that the members of the junior branch had since May 1882 dis- 
continued possession of the immoveable properties belonging to the 
temple, as also performance of the duties usually appertaining to 
the office of trustee of the temple and that the members of the 
senior branch have been in turns suceessiy’ely in possession of the 
properties of the temple and performed the duties of the office of 
trustee, to the exclusion of and adversely to the members of the 
junior branch. Two of the members of the junior branch who, as 
witnesses, now support the appellant admit that an abortive attempt 
was made about eight years ago (about 1892) to regain possession of 
the office, and in fact falsely depose that they did regain possession 
for a short period of three months. Bearing in .mind that the 
discontinuance of possession on the part of the members of the 
junior branch was in consequence of their having relinquished’, 
their rights in favour of the respondent (as is now clearly ad- 
mitted by one of the members of the junior branch as the plaintiff’s 
iSrst witness and by the appellant himself in two former depositions 


(1) IJi.B., 1 Mad., 235. 

(3) I.L.K., 15 Mad., 183. 

(5) M Mad,, 219 at.p, 230. 


(2) 6 Mad., n. 

(4)i.L.E., 19 Mad,, 
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— seo his exhibits Q,Q and RR), it is clear beyond all doubt that bamanatha.i;- 
there has been an ouster of the members of the junior branch for 
about nineteen years prior to the suit. 


The learned pleader for the appellant argues that inasmuch as 


Murugappa 
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tlie respondent lias not hiinsolf been in continuous possession for 
twelve yearSj and the possession of the- appellant and of tbe other two 
members of the senior- branch during the above period of nineteen 
years was not adverse to the members of the junior branch, the rights 
of the latter could not be barred under article 124. This argument 
proceeds on a misapprehension that when trust property is 
managed in rotation by eo-trustees the possession of the office 
by each during his turn is exclusive of or adverse to the other 
co-trustees. Though each of the co-trustees may during his turn 
in the rotation be regarded in a sense as the acting or executive 
trustee for the year (or period) (ef. Attorney -General v. HollandiV})^ 
yet he holds the office and discharges the duties thereof on behalf 
of all the co-trustees and not on behalf of ihimself alone. In fact, 
as a general rule, even during the turn of each co-trustee, all the 
co-trustees are entitled, and, in fact, are bound to act jointly in 
matters other feban the ordinary routine duties. The supposed 
relinquishment by the junior branch, in favour of the respondent 
whether the same be valid or not in law, was one that was made to 
the knowledge of the appellant (see exhibits QQ and ER) and 
the other members of the senior branch and was so acted upon 
since 1882, the respondent taking tho turns of management of the 
junior branch also. Each of the members of the senior branch 
must under these circumstances be taken in law to have held and 
discharged the duties of the office, on behalf of himself and the 
other members of the senior branch to the exclusion of the junior 
branch. In this view, the office of trustee and the properties of the 
temple have been for more than twelve years held and possessed by 
the members of the senior branch, as a* whole body, adversely to 
the members of the junior branch, as a body, and the rights of the 
latter have been, by tho operation of section 28 of the Limitation 
Act, extinguished {Alagirismu Natcl'cr v. Stmdareswara Ayyar{2)) 
not ia favour of the respondent individually but in favour of the 
members of the senior branch as a body. The appellant, therefore, 
cannot plead, in bar of the respondent's claim, that the junior 


(l) 4 ^ 45 ^^. 


(2) 27a 
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Eamaxatiian braiicli or ratlier one of its members and not the respondent is 
OiiETTY entitled to sacceed him in the turn of management. 

Mueugappa The. only question that remains to be considered is whether the 

respondent can enforce as against the appellant Ms turns of 
management aceordiiig to the rotation which has been in force 
since 1882. Having regard to the nature of the righfc of 
management by rotation by each of several co-trustees (as explained 
a!)o¥e) such right cannot^ as between themselves, be acquired merely 
by the operation of the Law of Limitation (see dietmn of the 
High Oourt of Bombay quoted on appeal with approval by the 
Privy Council in VinayakY. GopalQ)), 

But, in our opinion, the respondent is clearly entitled to the 
relief sought for upon the basis of his title as clisolosed in 
paragraph 3 of his plaint, and we cannot accede to the contention 
of the appellant that according to the true construction of the 
plaint, the respondent's cause of action is based only on the 
relinquishment made in his favour by the members of the Junior 
branch .and the validity thereof and that no relief should be given 
to him in this suit on the footing of the scheme of management 
set forth in paragraph 3 of the plaint. We are clearly of opinion 
that the decree appealed against should be upheld as the appellant 
has failed to show any valid ground for discontinuance or super- 
session of that scheme. No Court in the exercise of its equitable 
Jurisdiction under section 539, Civil Procedure Code, or otherwise, 
will be disi)Osed to revise and alter such scheme unless it is satisfied 
that in the interests of the institution and the more effective 
management of its affairs such revision is needed. 

In paragraph 6 of his written statement the appellant admits 
that it was orginally arranged that each one of the co- trustees 
should manage the affairs of the temple for one year (in rotation) 
on his own behalf and as agent of the others but pleads in paragraph 
7 that such arrangement is revocable at the instance of any of 
the trustees. This plea is clearly unsustainable and no aiithoritj 
has been cited in support of such proposition. A scheme of 
management which has l)eeB. framed and acted upon by the 
trustees cannot be revoked at thc'will and pleasure of any of them. 
It is next urged that the practice which has been in force since , 
1882 cannot be regarded as a scheme consented to by the four 


' (1) LEE., 21 Born., m al p. 357- 
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oo-triistecs of tlie senior branoli. Such practice was certainly a ii,\.^rANATirAi 
deviation from the original arrangement (admitted by both parties) ^ 

according to which the management has to be held in tnrnB by all 
the eight members (in both the branches) and though there is no 
proof of any express agreement entered into between the four 
members of the senior branch to alter the original scheme of 
management yet according to the principle clearly enunciated by 
sectioji 252 of the Indian Contract Act, such agreement and a 
consent thereto (between the members of the senior branch) must 
be implied from the nmforin course of dealings and practice 
extending over a period of 19 years. 

It may be that this revised scheme of management was the 
result of a bond fide belief on the part of all the members of both 
the branches, that the members of the junior branch had validly 
relinqxiished their rights in favour of the respondent and that he 
should therefore take their turns. Even if such relinquishment 
he not valid in law to vest by its own force in the respondent 
their turns of management that can be no ground for holding 
that a scheme of management which has been in force since such 
relinquishment can be revoked at the will and pleasure of any of 
the trustees. It may be added, that in no case has it ever been 
held that, where the office of trustee is hereditary in a family and 
one of the members, for no valuable consideration, renounces bis 
right in favour of one or some of his co4rustees, with the know- 
ledge and consent of the others, such relinquishment is illegal or 
invalid. 

The contention that it is not competent for co-trustees to settle 
a scheme of management by each of the co-trustees in rotation, in 
eases at any rate in which no emoluments are attached to the here- 
ditary offices of trustee, cannot be upheld. In the ease of hereditary 
offices in this country the number of co-trustees is in the very 
nature of things liable to increase and the co-trustees may belong to 
various branches of the family. The office may or may not have 
emoluments attached thereto. In the former ease the emoluments 
will be subject to partition in the strict sense of the term like 
any other family property. But whatever may be the. number of 
co-trustees the office is a joint one and the co-trustees all forin^ 
as it were, but one collective trustee and therefore must execute 
the j duties of the office in their joint capacity (Lewin on ‘ Trusts/ 
eighth edition, 258; Perry on 'Trusts/ paragraph 411). and so 
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XAMAicAtPHAN braBcli or rafclier one of its members and not the respondent is 
CiiETTY to succeed Mm in the turn of management. 

Mu&ugappa The.oiilj question that remains to be considered is whether the 
respondent can enforce as against the appellant his turns of 
management according to the rotation which lias been in force 
since 1882. Having regard to the nature of the right of 
management by rotation by each of several co-trustees (as explained 
al)ove) such right cannot, as between themselves, be acquired merely 
by the operation of the Law of Limitation (see dietum of the 
High Court of Bombay quoted on appeal with approval by the 
Pri^y Council in V!naf/ak v, Gopa!(l)), 

But, in our opinion, the respondent is clearly entitled to the 
relief sought for upon tho basis of his title as disclosed in 
paragraph 3 of his plaint, and we cannot accede to tho contention 
of the appellant that according to the true construction of the 
plaint, the respondent’s cause of action is based only on the 
relinquishment made in his favour by the members of the junior 
branch nnd the validity thereof and that no relief should be given 
to him in this suit on the footing of the scheme of management 
set forth in paragraph 3 of the plaint. We are clearly of opinion 
that the decree appealed against should be upheld as the appellant 
has failed to show any valid ground for discontiiinanee or super- 
session of that scheme. No Court in the exercise of its eipiitablc 
jurisdiction under section 539, Civil Procedure Code, or otherwise, 
will be disposed to revise and alter such scheme unless it is satisfied 
that in the interests of the institution and 'the more effective 
management of its affains such revision is needed * 

In paragraph 6 of his written statement the appellant admits 
tliat it was orginally arranged that each one of the co- trustees 
should manage the affairs of tho temple for one year (in rotation) 
on his own behalf and as agent of the others but pleads in paragraph 
7 that such arrangement is revocable at the instance of any of 
the trustees. This plea is clearly unsustainable and no aiithoritj 
has been cited in support of such proposition. A solicme of 
management which has 'been ' framed and acted upon by the 
trustees cannot he revoked at tho will and pleasure of any of them. 
It ismext urged that the practice which has^ been in force since , 
1883 cannot he regarded as a scheme consented to by the four 


(I) LL.B., 27 Boia.s S63 ai p* 367. 
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eo-fcrnstecs of tlie senior branch. Such practice was certainly a K^:^^ANATJrA^^■ 
deviation from the original arrangement (admitted by both parties) ^ ^ 
according to which the management has to be held in turns by all 
the eight members (in both the branches) and though there is no 
proof of any express agreement entered into between the fonr 
members of the senior branch to alter the original scheme of 
management yet according to the principle clearly enunciated by 
section 252 of the Indian Contract Act, sneh agreement and a 
consent thereto (between the members of the senior branch) must 
be implied from the nniform course of dealings and practice 
extending over a period of 19 years. 

It may he that this revised scheme of management was the 
resnlt of a bona fide belief on the part of all the members of both 
the branches, that the members of the junior branch had validly 
relinquished their rights in favour of the respondent and that he 
should therefore take their turns. Even if such relinquishment 
be not valid in law to vest by its own force in the respondent 
their turns of management that can be no ground for holding 
that a scheme of management which has been in force since snob 
relinquishment can he revoked at the will and pleasure of any of 
the trustees. It may be added, that in no ease has it ever been 
held that, where the office of trustee is hereditary in a family and 
one of the members, for no valuable consideration, renounces his 
right in favour of one or some of his co-trustces, with the know- 
ledge and consent of the others, such relinquishment is illegal or 
invalid. 

The contention that it is not competent for co-trustees to settle 
a scheme of management by each of the eo-trustees in rotation, in 
cases at any rate -in which no emoluments are attached to the here- 
ditary offices of trustee, cannot be upheld. In the ease of hereditary 
offices in this country the number of co-trustees is in the very 
nature of things liable to increase and the oo-trusteos may belong to 
various Ijranches of the family . The office may or may not have 
emoluments attached thereto. In the former ease the emoluments 
will be subject to partition in the strict souse of the term like 
any other family property. But whatever may be the number of 
00 - trustees the office is a joint one and the co-trustees all forint 
as it were, but one collective trustee and therefore must execute 
the [duties of the office in their joint capacity (Lewin on ‘ Trusts/ 
eighth edition, 258; Perry on Trusts/ paragraph 411), and so 
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Eamanathan long as the duties of the office are thus discharged and one of them 
OHETTir jg managing member of the undivided family in which the 

MnatiGArpA office is hereditary each of them is entitled and lionnd to partici- 

pate equally with the others in the management of iJic trust, tliongh 
it mnj be that if the suhjeet-matter of the trust had been ordinary 
partible property (and not trust property) the shares of the eo- 
- trustees who form the inembers of the family would be unequal. 
When by reason of the family boeomiiig divuded the eldest mem- 
ber ceases to be the managing member of the family it becomes 
highly inconvenient and also detrimental to the interests of the 
religious institution if one and all the members (as co-trustees) are 
to participate in the joint discharge of the duties of the office, 
Further, though the office is in its nature indivisible, yet, it being 
hereditary in the familju the family when it becomes divided 
regards each member of it as ha.ving the same share or degree of 
interest in the office as in other joint family property which is 
legally partible. Except in the few eases in which the hereditary 
office may be descendible only to a single heir, the usage and 
custom generally is that along with other properties the office also 
is divided in the sense that the office is agreed to be hold and the 
duties thereof discharged in rotation by each member or branch of 
the family, the duration of their turns being in propoiiioii to their 
shares in the family property. Such a scheme of management may 
proceed either on the footing that the co4rustees are to continue 
as undivided members quoad the trust property or on the footing 
of being divided members, as in the case of the rest of the family 
property. In either case as between themselves their position will 
be that of co-trustees though on the death of any of them, the 
devolution of his interest in the office will vary according as the 
scheme of management has been settled on the one footing or the 
other. Even in cases in which recourse is had to a suit for the 
partition of the family property^ the Courts give effect to the usage 
and custom above referred to, by providing in' the decree for 
management of religions and charitable institutions by different 
members or branches of the family in rotation on the above 
principle (see Mayne’s ‘Hindu Lawq"' sixth edition, paragraphs 
439 nnd 468, 2; Morley’s ‘Digest/ 146; see also Anmd 'Mo^ee 
' phowdhrani v. Boykantmth Boy{l)^ Ram Soondur Thahoor v, Turmh 

(I) 8 Snth. W.E., 193„ 
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Chmier Turlmrutimll)). Such usage and custom is not restricted— 
as .apparently held in SriBmmn Laljl Maharajy, Sri Gopal Lalji 
Maharaj{2) to oases in %vhich there are emoluments attached to the 
office^ but extends as well to cases like the present in which the 
trustees have no beneficial intei’est. The usage is as wholesome 
in the one case as in the other, for the efficient and smooth dis- 
charge of the duties of the office which, being hereditary in the 
family, devolves on all the members thereof as co-trustees however 
numerous they may be. 

The view taken by the learned Judges of the Allahabad High 
Court in Sri Raman Lalji Maharaj v. Sri Gopal Lalji MaharaJ{2) 
that one of several eo-triistees is not entitled to ask a Court to 
partition the duties of the trust between himself and his co- trustees 
so as to give him the exclusive possession and management of the 
trust property for (say) six months in the year, putting the other 
trustees entirely aside during his period of management and that 
trusteeship is not personal property ’’ liable to partition is one 
• to which no exception can be taken. But as already pointed out 
an arrangement by which the several co-trustees are to discharge 
their duties in rotation, each for a certain period, is not even during 
the period of management by each in rotation, a management and 
possession of the trust property (by such co-trustee) to the exclu- 
sion of and adversely to the other co-trustees. It could hardly be 
denied that the author of a tnist who appoints several eo-trustees 
might (as in Attorney-General v. Solland{?j) already referred to) 
provide that each trustee in rotation should be the acting trustee 
for a year and that it would be competent for a Court in the exer- 
cise of its e(|uitable jurisdiction to settle a scheme for tlie manage- 
ment of a public religious or charitable trust by the various co- 
trustees in rotation, if such management would be more beneficial to 
the interests of the trust than the joint and concurrent management 
thereof by a large number of co-trustees. If so it is difficult to see 
on what principle it could be held that it is not competent to the 
co-trustees themselves to settle a scheme of management by torus 
{ef. Perry on '' Trusts," paragraph 417), having regard to the 
considerations above adverted to, as to the duration of the turn 
of each eo-trustee and that such arrangement can be terminated 


(1) 19 Stitli. W.E., 28, • (2) 19 AH., 428, 

' (3) 47 470. ' 
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at tlie will and pleasure of any of the eo-trustees. Probably tlio 
Juristic basis for the usage and etistoiii above referred to is not 
strictly the legal riglit of partition of ordinary joint family 
property, but the equitable right to settle a. suitable selieme for the 
efficient and satisfaetorv management of trusts- — the duration of the 
turns of the several nicmhcrs in rotation being however fixed with 
referoneo to the law oi partition. It has, hoAvever, to be 1)ome in, 
mind that that the interests of the trust are paramount, and the 
scheme of management only subsidiary and if it be shown to the 
satisfaction of the Court that the existing scliemcj however equitahle 
it may be as to the relative distribution and apportionment of the 
management as lietween the co-trustees themselves, is injurious to 
the interests of the trust, the Court has full powder to alter the 
scheme both as to the duration of the turns and otherwise as to 
it may seem appropriate. 

The appeal fails and must bo dismissed with costs save that 
the portion of the decree relating to tlie deliA'erv of the aoeoimts 
will be modified by omitting the w^ords ‘‘ Schedule C ” and ^ 
substituting therefor the words of the temple in thf3 possession 
or under the control of the defendant.^ ^ 


■ APPELLATE CIVIL. 

I 

Before Mr. Justice Benson and Mr. Justice Bkashymn Apjrmyar. 

THBYYAN NAIB-axi) TimEE othees (Dbfexdaxts Nos. 1, 3, 

■i AND 5), ApFELUANTS, 

‘IK 

ZAMOEIN OP CALICUT and othees (Thied Pxaintipf and 
Defendants Nos. 11 to 19, 25 to 28 and 20th 
Eephesentative), Eesponbents.^* 

Malabar Imv — Jdimaya'mna te^iiure—Land granted for serrkes rendered 
prior to f/rant- — Uigbi of landlord io eject 

An Adim.ayaYana ientiro in South ZlklaluHar is a pernianent one, and wliere 
land 1ms been granted on it for sorvioes rendered j^rior to tJio grant, the landlord 
eanuot eject the tenant so long as the land reiiiains in the family of ihe grantee. 


Second' Appeal Ko. 1265 of 1901 pw?seutod against the decree of T, Veiihata"* 
raioa Ayya, Subordinate Judge of South Malabar at Palgbat, in Appeal Suit Ho. 
230 of 1901 presented against the decree of M. G. Krishna Bao, District Muusif 
of Temelprom, in Original Suit.Ko, SOO of 1S99. 
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Whetiierj in a case wiiei'e sucii a grant has been made for services to be 
rendered subsequently to the grant, it may be resumed by dispensing with the 
services or only when the services are discontinued and .the necessity arises for 
having them performevd by others.-— Qujere# 

Suit for laud. Plaintiff claimed the lauds as his jeum, and stated 
iu his plaiut that his predecessor had leased them to second defend- 
ant and to the karnavan of defendants Nos. 1 to 10 at an annual 
rent. When, however, plaintiff demanded that the lands he 
surrendered or that the lease he renewed, defendants set up 
Adimayavana rights. Defendants Nos. 1 to 10 admitted plaintiff’s 
jenm title to the lands, but contended that the lease was not a 
simple one, but that the lands had been held by the defendants’ 
tarwad for more than a century on Adimayavana right of per- 
petual tenure for services rendered, that such right had been 
admitted by plaintiff’s predecessors, and that no provision for 
surrender was made in the lease. They also claimed to be entitled 
to the value of improvements. Exhibit A, the renewed lease, was 
in the following terms : — 

^'Tit by Poontbnraken for the information of Mooehikal 
Tekkedath Neelu’s daughter Kalu and Kalu’s son Samu of Kunis- 
seri Amsom and Desom, Palghat taluk. The rent of 29 items 
including lands sowing 80 paras of paddy and other properties 
which belong to my (Zamorin of Calicut) Manhalur Cherikkal and 
which are described in the subjoined schedule, along with the upper 
and lower usufructs thereon, is 160 paras of paddy valued at Es. 
45-11-5, being the rent due exclusive of the allowaneefor Adima- 
yavana as heretofore. Out of this amount of 160 paras of paddy, 
the balance left after deducting .the amount for revenue is 48 paras. 
The amount for paravasi (allowance for measurement) is 9 paras 
and 6 danglis. The total rent to be paid per year is 57 paras and 
6 danglis. Ton shall pay to the Cherikkal per year the aforesaid 
rent of 67 paras and 6 danglis of paddy and also 3 fanams for 
Panapattam, 1 fanam for Krishnanattam (a kind of play) and 80 
leaves of palmyra tree, and you shall also pay the additional 
revenue, if any, levied in future.” ' 

The fii’st issue was whether the plaint demise (exhibit A) is a 
Vemmpatom or an Adimayavana.” The District Munsif decided 
that the parties to exhibit A believed that the Adimayavana 
rights had been enjoyed in perpetuity in the past and that their 
intention was that the same rights were to continue in the future. 
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Tmttan He dismissed the suit. The District Court reversed that deeisiou 
and decreed that plaiutiif should recover possessiou of the lands 
o^Oalicut. value of the improvements. 

The defendants Nos. 1, 3, 4 and 5 preferred this second appeal, ' 
J . L. Rosario for appellants. 

G-ovinda Menon for first respondent. 

JuDSMENT. The question for decision is whether, under the 
document (exhibit A) and the previous documents of which it is a 
renewal, the plaintiff (who is the jenmi or landlord) can eject the 
defendants on the footing that they are only tenants at will or 
tenants from year to year. The words of the document on which 

its character depends are “the rent of 29 items . . . . is 160 

paras of the paddy, being the rent due, exclusive of allowance for 
Adimayavana as heretofore.’’ The rent reserved therefore is the 
difference between the full rental value and the deduction which 
the tenant is entitled to enjoy for his Adimayavana right. The 
w-hole question is what i.s the Adimayavana tenure which entitles 
him to a portion of the produce. If that is a permanent tenure it 
is not contended that he can be ejected. “ Adimayavana’^ in its 
etymological sense, may be translated “beneficial enjoyment on 
account of services,” but there is ample judicial authority for 
holding that the phrase primcc facie imports a permanent tenure 
which was granted as a reward for past services or both for past 
and futuie- services. In this respect, it is very similar to 
“ Anubhavam ” which was held by this Court to be a permanent 
lease {Ckera Narayamn Nambudripad v. Umi Barkhan{l)). In 
that case, this Court adopted the finding of Mr. Wigram, the 
District Judge of Malabar, who held that “etymologically the 
word means no more than ‘ enjoyment,’ but to a Malayali the word 
when found in a conveyance invariably means ‘perpetual enjoy- 
ment’ and the tenra-e is irredeemable so long as it remains in the 
grantee’s famffy. It is as nearly as possible equivalent to an inam 
holding on the Eastern Coast.” A simUar view was adopted by 
this Court in Manishere v. Kannan Nnir{2). 

The Sadar Court, in thoir Proceedings of the 6th August 1866, 
refer to the Adma right in these words. “ In this case the land 
ismade over in perpetuity to the grantee either uneonditionaUy 


(1) S.A. No. 695 of 1878 (onreported). 

(2) S.A. No. 569 of 1878 (uweported).* 
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as a mark of favour or on condition of certain services being 
performed. The terms A.dina and ICuddma inean a slave or one 
subject to the landlord, the grant being generally made to such 
persons .... Land bestowed as a matk of favour can never 
be resumed, but where it is granted as remuneration for certain 
services to be formed, the non-performance of such services, in- 
volving the necessity for having them discharged by others, will 
give, the landlord power to recover the land.” In the present case 
it is not alleged or proved that the grant was for future services 
to be rendered or that any services have been in fact rendered 
since the grant was mdde. It is therefore nmieeessary to consider 
whether in such eases the grant can be resumed by dispensing with 
the services or only when the services are discontinued and the 
necessity of having them performed by others exists. 

We may add that, in the present ease, the land has been in 
possession of the defendants’ family and the rent payable has 
remained unaltered from time immemorial (exhibits B, 0, 1) and A). 

The decision of this Court {Zamorin of Calicut v. Puliakote (1)) 
ou which the lowet Appellate Court relies, proceeded upon the 
construction placed upon the instrument then sued upon, and the 
import of the Adimayavana tenure was not considered. We are 
therefore not prepared to follow that decision as one that governs 
the present case. We therefore allow the second appeal and 
reversing the decree of the Suhordinate Judge restore that of the 
District Munsif, with costs in this and in the lower Appellate 
Court. 


(1) S.xl. jSTo. 602 of 1898 (nnreporfced). 
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APPELLATE CIVIL. 

Before Sir Arnold White, Olmf Justice, and Mr. Justice Moore. 

GOVINDAEAZULU NAEASIMHAM (PLAiimi'p), Ameixant, 

r. 

DEYAEABHOTLA YENKATANAEASAYYA ato others 
(Dbeenhants), Ebspokdents.* 

Hindu Laid — Bale father of familif lands for expenses of one son^s ^mmriage — Wo 
assent hy other sons-^JSfect of sale on interest of the other sons, 

A HiBclu father sold certain ancestral lands to defray the marriage expenses 
of one of his four sons. That son and another assented to the sale. On its being 
contended that the sale was invalid in so far as the shares of the other two 
sons were concerned, there being no family necessitj*, and there being no moral 
or religious obligation on a Hindu father to get his son. married, so as to make 
the sale valid as against the other sons : 

Held, that there is no authority for the proposition that the omission to 
perform the ceremony of mariiago in the case of a male Brahman entails a 
forfeiture of hia caste or status, and, in consequence, there is no moi’al or 
religious obligation on a father to bring about the marriage of his son. The sale 
of land was therefore invalid in so far as the shares of the other brothers were 
concerned. 

Shit for a declaration of riglit to and for the recovery of land. 
In 1884, Eamahrahman, the father of defendants Nos. I to S and 
of one Nagendrudu (sinoe’deceased) sold by a deed filed as exhibit 
I certain ancestral lands to Eajayya for Es. 268, which sum was 
required by the vendor in connection with the marriage of Ms son 
Nagendrudu, In 1898, defendants Nos, 2 and 3 sold the land to 
the present plaintifi for Es. oOO alleging that it had fallen to 
their share in a division. They executed a registered sale-deed in 
plaintifi^s favour (exhibit A). The deed of sale (exhibit I) was 
signed by first defendant and by Nagendrudu, as witnesses^ and the 
High Court found that they assented to the sale made thereby. 
The question raised was'whether exhibit I was valid in so far as the 
shares of .defendants Nos. 2 and 3 were concerned. The District 
Munsif held that the land had been sold under exhibit I for 
the expenses of' Nagendrudu, and that the sale was binding' on 

♦ Seoottd Appeal Ko. 1076 of 1901 presented against tbe decree of 0. 
Kuppuswami Ayyar, Subordinate Judge of Oocanada, in Appeal SuitFo, 201 of 
1900, presented against the decree of V. G-. Harayaaa Ayyar, District Ifmsff 
Amalapur, ia Original Suit |^o, 10S9 of 1898. 
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defendants Nos. 1 to 3. He dismissed the suit as he held that 
the |)laintifl had acquired no right by his purchase to the land in 
dispute. The Subordinate J udge upheld this finding and confirmed 
the Munsif^g decree. 

Plaintiff preferred this second appeal. 

{7. J2. Tirurnnhaia Chariar for appellant. 

T. F* Seshagiri Ayyar for third to fifth respondents. 

JnuGMENT. — Eamabrahman had four sons, the first, second, 
and third defendants and Nagendrudu. On the 29th March 
1884, he sold certain ancestral lands to one Eajayya for Es. 268 
which was required by him in connection with the marriage of his 
son Nagendrudu (exhibit I). The first defendant and Nagendrudu 
signed this document as witnesses and there can be no doubt that 
they assented to the sale made thereby. The main question that 
has been argued in this second appeal is whether the sale evidenced 
by exhibit I can be held to be valid in so far as the shares of the 
second and third defendants are concerned. It does not appear to be 
seriously disputed that the law bearing on this question is correctly 
set out by Mr. Mayne as follows (Hindu Law, 6th edition, 
para. 336). It is an established rule that a father can make no 
disposition of the joint property which will prejudice his issue, 
unless he obtains their assent, if they are able to give it, or unless 
there is some established necessity, or moral, or religious obligation 
to justify the transaction.’’ The first defendant and N^endrudu, 
as already stated, assented to the sale. It is clear that there was 
nothing that can be termed necessity for the sale and the question 
therefore to be decided is whether there was such a moral or 
religious obligation on the father to get his sonNagendrudu married 
as to make the sale valid in so far as the shares of the second 
and third defendants are concerned. It, of course, cannot be con- 
tended that there is a legal obligation on a father to get his son 
married, but it is strongly urged on behalf of the contending 
re^ondents that there is a religious obligation on Mm to get this 
oeremoney performed. In support of this proposition we have 
been referred to certain sacred texts and to passages in the works 
of ancient law-givers. To these a brief reference must be made. 
Attention is drawn to the following verses in Chapter II of the 
Laws of Manu Nos. 36-47, 169, 170 and 172 (Sacred Books of 
the East, Volume 25, pages 36, 37, :38 and 61 ^ Tw 
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in the case of Brahmans and it is laid dawn that he who has not 
“been initiated is on a level with a Siidra (verse 172). Nowhere, 
lioweverj is marriage in the case of a male included among' the 
initiatory ceremonies. Then as to the ohligatioii on a father or, if 
he is dead, on an elder brother to perform the initiatory ceremonies, 
reference is made to Narada, GJiapter 13, ■\t5rsc 3b, which is to the 
effect that for those brothers for whom the initiatory ceremonies 
have not been duly performed by their father, they must be per* 
formed by the brothers from the paternarpjfoperty (Sacred Books 
of the East, Volume 33, page 197). Commenting on this Dr* 
Jolly, the learned Translator and Editor of Narada, whites: 

There appears to be some doubt as to whai is meant by the term 
Samskara ^ initiatory or sacramental ceremonies/ some tommea* 
tators including the ceremony of marriage in that term and others 
declaring the initiatory ceremonies to temiiiiate. ^yith the investiture 
with the sacred thi*ead^’ (Narada, page 197 note). Turning to 
the Mitakshara, we find (Chapter I, section I, para. 29) as 
follows : Even one person, who is capable, may conclude a gift, 
hypothecation, or sale, of immoveable property, if a calamity 
affecting tiie whole family require it, or the support of the family 
render it necessary, or indispensable duties, such as the obsequies 
of the father or the like, make it unaroidaMo (Stoke’s ^ Hindu 
Law Books, ^ 376). The question that has to be:dcc4decl with 

reference to this text is, do the words or the like include the 
marriage of a son ? As to this we are referred to the annotation by 
Mr. Oolebrooke appended to Chapter I, section VII, para. 3 of the 
Mitakshara relating to initiation which is as follows : Initiation 
(Samskara) ; a succession of religious rites commencing on the 
pregnancy of the mother and terminating’ with the investiture of 
the sacerdotal thread, or with the return of the student to Ms 
family and finally his marriage (Stoke's ‘ Hindu Law Books, ^ 
page 398). Mr. Oolebrooke in his Digest expresses himself even 
more positively as to marriage being one of the initiatory cere* 
monies. Commenting on the text “ let the father himself perform 
the eight ceremonies which perfect the second birtk of a itmee^born 
he names the eight ceremonies to wMoh he believes that the 
text refers concluding with the investiture of sacred thread (7th) 
and the ceremony on the return of the student from his preceptor's 
house (8th) and. then adds : '' The whole number of edremonies 
ealled Samskara as expiating tb^ ~ ' 
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mofjlier^s -womb, and as effecting regeneration, in other words^ m 
perfecting the class of a twice-born man, are ten/’ to the eight 
ceremonies which he has already mentioned, he adds the ceremony 
which precedes conception and marriage which he says is the last 
of these sacraments (Oolebrooke’s ^ Digest of Hindu Law/ Volnme 
II, page 301). We cannot find" that Mr. Colebrooke had any sufficient 
authority for including marriage among the ceremonies necessary 
to perfect the class of a twice-born man. In the Smriti Ohandrika, 
the text from JN arada relating to the initiatory ceremonies which 
must be iuTariably performed” (Chapter XIII, Terse 34) is quoted 
and commented on as follows : ‘‘ The ceremonies contemplated by 

this text commence with Jatakarma and end in Upanayana. The 
word ceremonies ’ takes here the above limited sense as the text 
says ^must without fall be defrayed’ as marriage, do., are not 
ceremonies that must 'without fail he performed, the law permitting 
the life of a perpetual student ” (Smriti Ohandrika translated by 
T. KrishnaswamijAyyar, page 60). As to this question we have no 
hesitation in accepting the opinion of Mr. Justice Muttiiswami 
Ayyar which is as follows : The piu’ase ^ the like ’ in para. 29 

(Mitakshara, Chapter I, section 1, para. 29 to which allusion has 
already been made) both according to Hindu Law and the rule of 
construction, refers to the annual sradhas the ceremony of Upa- 
nayanam in the case of minors in the three higher classes, and of 
marriage in the case of girls belonging to those classes before they 
attain their puberty, and in short to such ceremonies as, if unper- 
formed, would entail a forfeiture of caste or status ” (Ponmppa 
Pillai V. Papimmyyan(jaT{\))* We must hold that there is a 
complete absence of authority for the proposition that omission to 
perform the ceremony of marriage in the case of a male Brahman 
entails a forfeiture of his caste or status and, such being the case, 
there is no moral or religious obligation on a father to bring about 
the marriage of his son. 

For the foregoing reasons we must hold that the sale of the 
plaint land included in exhibit I is invalid in so far as the shares 
of the second and third defendants are concerned. The plaintiff in 
Ms appeal to the Subordinate Judge’s Court and in second appeal 
here makes no claim except in regard to the shares of these sons 
and we accordingly allow this second appeal with costs ; set aside 
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the decrees of both the lower Courts and "’g-ive the plaintiff a decree 
for the recovery of two-fifths of the plaint land. Tiie defendants 
Nos. 4, 5 and 6 are ordered to pay their own costs and those of the 
plaintiff throughout and the defendants Nos. 1, 2, 3 and 7 will pay 
their own cost® in all Courts. 


APPELLATE CIVIL. 

Before Mr. Justice Bubrahmania Ayyar and Mr. Justice Bemon. 

EAJAH OHELIKANI VENKATA GOPALA EAYANIM GABU 
(DSFETO^yjfT), Apfellaot, 


NAEAYANASAMI EEDDI (PnAijmFp), Eespoxdbkt.^ 

Uent Recovery Act {Madras) — Act VITI of 1865, 18, 24, 49 — Excessive distress'^ 
Remedy for person aggrieved, 

Tliongli a person wlio is aggrieved by an excessive distress may have recourse 
to a sait lor damages under section 49 of Act VIII of 1865, that is not Ms only 
remedy. An excessive distress which is forbidden by section 24 of that Act is a 
ground on which an appeal against a distraint may be hied under section 18, aiid 
if the distress is proved to be excessive the Collector may allow the appeal and 
set aside the distraint. 

SuMMABY suit by a tenant against his landlord complaining that 
excessive distraint had been levied on plaintiff’s cattle. This was 
denied by the landlord. The Deputy Collector found that the 
distress was not excessive and dismissed the suit. The District 
Judge reversed this decision, holding that the value of the distrained 
property was out of proportion to the amount of arrears and that 
the distraints were, in consequence, illegal, under section 24 of Act 
VIII of 1865. 

Defendant preferred this second appeal. 

B. Venkaiarama Barma for appellant. 

T. Bmgachariar for respondent. 

JunoMENT.— It is argued for the appellant that the proper 
remedy is' by a suit for damages under section 49 of Act VIII of 

Secoud Appeals Nos. 70 to 73 of 1902 presented against the dcoieo of 
A. 0. Tate, Bistriofc Judge of Ohmgleput, in OrigiHal Suits, Nos. 143 to 146 
of 1901, presented against the decision of F. Sivarama Ayyar, Deputy Coliector 
Of Tritellore in Summary Suits Nos. 41 to 44 of 190i 
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1865. That course is, no donht, open to a person aggrieved by 
an excessive distress. But we do not think that it is his only 
remedy. ' * 

We think that an excessive distress which is forbidden by 
section 24. is a ground on which an appeal against a distraint may 
be filed under section 18 of the Act, and if the distress is proved to 
be excessive ^Me Collector may allow the appeal and set aside the 
distraint as the District Judge has done. in this case. 

We have no doubt that the District Judge was right in findings 
that the distress was, in fact, excessive. - 

W© dismiss the second appeals^ with co'sts in Second Appeal 
No. 71 of 1902. 


APPELLATE CIVIL. 

Before Mr. Justice Bkashyam Ayyangar and 
Mr. Justice Moore. 

ISMAI KANI ROWTHAN (FmsT Defendant), Apfbllant, 

NAZARALI SAHIB and anothee (Pdaintiff and 
Second Defendant), Respondents.^' 

Landlord and tenani-Snildings erected hy tenant — Transfer of Property Act — If 
of 1882, a. 108 — Removal of hnildings during continuance of lease — Rule of 
common laio in India, 

Certain land was leased in 1875 to a tenant for twenty years it being 
recited in tlie lease that the tenant took a lease of the land for constmcting a 
building thereon for the purposes of trade. A building was erected, and it was 
not contended that it was of a kind different from or of a value otit of proportion 
to what was in the contemplation of the parties when the lease was entered into. 
At the expiration of the term, the lessor sued to recover the land, but he did 
not claim that the tenant was no longer at liberty to remove the building 
(though this had not been removed during the continuance of the lease)* On 
■ its being contended that the tenant was entitled to be paid the value of the 
building which he had erected on the land before he could be evicted : 

HeZd, that it is established that the maxim ‘ quieguid inaedificatuf solo 
solo cedit ^ does not generally apply in India 5 and even in cases to which the 

^ Second Appeal No. 68 of 1902 presented against the decree of P. S. 
Curuniurti, Subordinate Judge of Kumbakdnam, in Appeal Suit No. 1075 of 1900, 
presented against the decree of T. Swami Ayyar, District Munsif of Tiruvaiur. 
^ 11 'Original Suit NTe. sns i.qqo 
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IsikfAiKANi Eiiglisli Itiw ilsi sneh was applicable, thi-* Indian Lef-rislatia'e, bj Act XI of 1855^ 
Rowthak cb, ‘parted from taat muxiin iu ilic C'd^jjn spocIiitHi iii section 2 of tliat Ac| 
Xaz\r\li (ccaa\\^purjciiij,a ti) NL’ctinri fill of f io? Tr'.jnsfer of .ProfHii’ty Actj, l>c4ai under tlie 
Bahib. ilimiu and lue rdu'uauiiiutcuiii law ;as a.s under f. lie cum iiion law of India) 
a tciivunt who rrect>', a v'T. luiid 1 ‘.‘T r.oJiini eau ojiiy remove tlie ouiMug 

and cannot claim compensation for it on evict kni by tne landloru. 

M aha laid 1 mi Am'^dai r. Pahad Cf'C.d?, i,B kLILCJi.? 2d5;, discussed. 

Suit by a lessor to recover land leased to tenants. The defend- ' 
ants or those through whom they elainieci had leased three plots 
of land from plaintiff’s father, namely plots A. B and 0. The 
leases relating to plots A and B. recited that the tenants leased 
the lands for eonstructing a hnilciing thereon for the ptirposes of 
trade, and the lease relating to C provided tliat the tenaiitsj wlio 
were then erecting a thatched house on the plot? would remove it , , 
and vacate the site in ease the lessor woiiteu it to eonstraeta / 
building thereon for the moscpic io wliich it I'iciongcd. The lease 
relating to plots A and B had been taken iu Ibi 5 for a term of ^ 
20 years, and that relating to plot C. in ISSi, for J yearn , 
Plaintiff, as the trustee and manager of the mosque j now sued to 
recover possession of the three plots after removal of tb 
buildings erected thereon by the defendants/’ and for mesne 
profits. Plaintiff did not claim that the defendants were bo 
longer at liberty to remove the ])iiildiugs which they had erected 
on the lands because of their failure to do so during the eontimi*' 
ance of the lease. As regards the bniidings theiiiseives which 
defendants had erected on the plots, it was not contended that 
they were of a kind different from or of a value out of 
proportion to what was in cDiitemplation of tlie parties when 
the leases were entered into* The parties to the suit? weio 
htuhanimadans. The District Munsif held that piaintiff was 
entitled to recover the plots and allowed the defendants one 
month to remove their buildings and vacate. The defendants 
appealed to the Subordinate J udge, who dismissed the appeal 
First defendant preferred this second appeal 
P. It Smdara Ayyar for appellant. 

P. S. Simmami Ayyar for first respondent* 

Judgment. — ^T he only ground uiged and argued in tMs appeal 
is that the decree appealed against should have provided for 
payment to the appellant of eompexisation, before he is evicted 
from plots A, B and 0, the meaftnw a# 
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present market value of the buildings erected thereon by him, 
after he had taken a lease of plots A and B in 1875 for a term of 
20 year^, and of plofc 0 in 1887 for a term of 3 years. In exhibits 
B and 0— counterparts of the leases relating to plots A and B — it 
is expressly stated that the appellant took a lease of the lands for 
constructing a building thereon for carrying on trade, and in 
exhibit D, which relates to plot C, it is provided that the 
appellant, who was then erecting a thatched house on the plot, 
would remove the same and vacate the site in case the lessor 
respondent's father) wanted it fco construct a building thereon, for’ 
the Tliaikkal to which the plots belonged. 

In regard to plot C, no question of compensation therefore 
arises and the appeal so far as it relates to that plot is clearly 
unsustainable, firstly, because the first respondent prior to the 
institution of this suit did give notice to quit (exhibit E), expressly 
stating therein that the land was required for erecting a building 
thereon for the Thaikkal and, secondly, because, according to the 
proper construction of exhibit D, the condition relating to the 
site being required for the erection of a building thereon for the 
Thaikkal, was to apply only if the lessee was to be required to 
give up the site during the 3 years’ term of the lease. 

As regards the buildings erected on plots A and B, it is not 
contended that they are of a kind different from or of a value out 
of proportion to what was in the contemplation of the parties 
when the transaction of lease was entered into. Nor has any claim 
been made on behalf of the first respondent that the appellant 
is no longer at liberty to remove the buildings as he has not done 
so before the expiration of the term of the lease in 1895, or that, 
at any rate, at the option of the first respondent, the appellant 
must leave the building as it is, on payment to him of compensa- 
tion for his right to remove the bnilding, the measure of such 
compensation being the value, not of the building as it is, but of 
the materials (after the building should be demolished). 

The only question, therefore, for determination in this appeal^ 
is whether the appellant can insist upon being paid the value of 
the house before he is ejected; and as the two leases— exhibits B 
and 0— were taken before the passing of the Transfer of Property 
Act, the question has to be determined with reference to the law 
as it obtained here before the Transfer of Pronertv T4. 
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pfeseat market value of the baildings erected therooa by him, 
after he had taken a lease of plots A and B in 1875 for a term of 
20 year^, and of plot C in 1887 for a term of 3 years. In exhibits 
B and C— counterparts of the leases relating to plots A and B— it 
is expressly stated that the appellant took a lease of the lands for 
constructing a building thereon for carrying on trade, and in 
exhibit D, which relates to plot G, it is provided that the 
appellant, who was then erecting a thatched house on the plot, 
would remove the same and vacate the site in case the lessor (first 
respondent's father) wanted it to construct a building thereon, for' 
the Thaikkal to which the plots belonged. 

In regard to plot C, no question of compensation therefore 
arises and the appeal so far as it relates to that plot is clearly 
unsustainable, firstly, because the first respondent prior to the 
institution of this suit did give notice to quit (exhibit E), expressly 
stating therein that the land was required for erecting a building 
thereon for the Thaikkal and, secondly, because, according to the 
^ proper construction of exhibit D, the condition relating to the 
site being required for the erection of a building thereon for the 
Thaikkal, was to apply only if the lessee was to be required to 
give up the site during the 3 years’ term of the lease. 

As regards the buildings erected on plots A and B, it is not 
contended that they are of a kind different from or of a value out 
of proportion to what was in the contemplation of the parties 
when the transaction of lease was entered into. Nor has any claim 
been made on behalf of the first respondent that the appellant 
is no longer at liberty to remove the buildings as he has not done 
so before the expiration of the term of the lease in 1895, or that, 
at any rate, at the option of the first respondent, the appellant 
must leave the building as it is, on payment to him of compensa- 
tion for his right to remove the hnilding, the measure of such 
compensation being the value, not of the building as it is, but of 
tie materials (after the building should be demolished). 

The only question, therefore, for determination in this appeal, 
is whether the appellant can insist upon being paid the value of 
the house before he is ejected ; and as tie two leases— exiibits B 
and C — were taken before the passing of the Transfer of Property 
Act, the question has to be determined with reference to the law 
as it obtained hero before the Transfer of Property Act. It 
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English law as such was applicable, the Indian Legislature, bj Act XI of 1855, 
departed from that maxim in the cases speeihed in section 2 of that Aois 
(corresponding to section 51 of the Transfer of Property Act). Both rnider the 
Hincln and the Muhammadan law (as well as under the common law of India) 
a tenant who erects a building on land let to liini can only I'emoye the building 
and cannot claim compensation for it on eviction by the landlord. 

Mahalatchmi Ammal v. Palani Ghctiii (6 M.H.C.P., 2'16), discussed. 

Suit by a lessor to recover land leased to tenants. Tiae defend- 
ants or tliose tbronglL whom they claimed had leased three plots 
of land from plaintiff’s father, namely plots A, B arid 0. Tbe 
leases relating to plots A and B, recited that the tenants leased 
the lands for constructing a building thereon for the purposes of 
trade, and the lease relating to 0 provided that the tenants, who 
were then erecting a thatched house on the plot, would remove it 
and vacate the site in case the lessor wanted it to construct a 
building thereon for the mosque to which it belonged. The lease 
relating to plots A and B had been taken in 1875 for a term of 
20 years, and that relating to plot C, in 1887, for 3 years. 
Plaintiff, as the trustee and manager of the mosque now sued to 
recover possession of the three plots after removal of tie 
buildings erected thereon by the defendants,” and for mesne 
profits. Plaintiff did not claim that the defendants were no 
longer at liberty to remove the buildings which they had erected 
on the lands because of their failure to do so dming the continu- 
ance of the lease. As regards the buildings themselves wHok 
defendants had erected on the plots, it was not contended that 
they were of a kind different from or of a value out of 
proportion to what was in contemplation of the parties when 
the leases were entered into* The parties to the suit were 
Muhammadans. The District Munsif held that plaintiff was 
entitled to recover the plots and allowed the defendants one 
month to remove their buildings and vacate. The defendants 
appealed to the Subordinate Judge, who dismissed the appeal 

First defendant preferred this second appeal 

P* M. Smdara Ayyar for appellant, 

P . 8. Swmwami Ayyar for &st respondent. 

^ JuDGMEisfT.— The only grounS urged and argued in this appeal 

IS that the decree appealed a,o’Ai-no+ -i-- ’ 
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present market value of tie buildings erected thereon b/ him, Imai Kani 

M P JL R XiOWXHAN 

after lie had. taken a lease of plots A and B in 1875 for a term oi 
20 year^, and of plot C in 1887 for a term of 3 years. In exhibits 
B and 0— counterparts of the leases relating to plots A and B it 
is expressly stated that the appellant took a lease of the lands for 
constructing a building thereon for carrying on trade, and in 
exhibit I), which relates to plot C, it is provided that the 
appellant, who was then erecting a thatched house on the plot, 
would remove the same and vacate the site in case the lessor (first 
respondent's father) wanted it fco construct a building thereon, for 
the Thaikkal to which the plots belonged. 

In regard to plot C, no question of compensation therefore 
arises and the appeal so far as it relates to that plot is clearly 
unsustainable, firstly, because the first respondent prior to the 
institution of this suit did give notice to quit (exhibit E), expressly 
stating therein that the land was required for erecting a building 
thereon for the Thaikkal and, secondly, because, according to the 
proper construction of exhibit D, the condition relating to the 
site being required for the erection of a building thereon for the 
Thaikkal, was to a23ply only if the lessee was to be required to 
give up the site during the 3 years’ term of the lease. 

As regards the buildings erected on plots A and B, it is not 
contended that they are of a kind different from or of a value out 
of proportion to what was in the contemplation of the parties 
when the transaction of lease was entered into. Nor has any claim 
been made on behalf of the first respondent that the appellant 
is no longer at liberty to remove the buildings as he has not done 
so before the expiration of the term of the lease in 1895, or that, 
at any rate, at the option of the first respondent, the appellant 
must leave the building as it is, on payment to him of compensa« 
tion for Ms right to remove the building, the measure of such 
compensation being the value, not of the building as it is, but of 
tie materials (after the building should be demolished)^ 

The only question, therefore, for determination in this appeal, 
is whether the appellant can insist upon being paid the value of 
the house before he is ejected; and as the two leases— exhibits B 
and 0 — -were talrA-n 4.1 • - — 
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ifiAN of Thahow Chmder Farammick[l)) that the maxim 

of the Enghsh law ‘ Quiequtd irmdiiicaiwr solo solo cedit ’ does not 
Kazaeah generally apply here; and even in eases to which the English 
law as such was applicahlc, the Indian Legislature by Act XI of 
1855 has departed from the above maxim in the oases specified in 
section 2 of the Act (corresponding to section 51 of the Transfer 
of Property Act). So far as oases arising in the mofussil are 
concerned, the Hindu or the Muhammadan law as such is not 
stnctly applicable to cases arising from contracts {vide section 16 
of the Madras Civil Courts Act) and such cases must be governed 
by. the rule of ‘justice, equity and good conscience’ based upon 
the customary law of the land which, in the absence of proof of any 
special usage or custom, wHl be presumed to be in accordance with 
he texts of the Hmdu or Muhammadan law as the ease may be. 

Phe Hmdu^ and the Muhammadan law bearing upon the 
question (m this appeal) was examined by a Full Bench 
of the Calcutta High Court {In the matter of the petition of-Thakoor 
mn r Paramamc^l)), and Sir Barnes Peacock, in delivering 

the ]udgment of the Full Bench, laid down the common law of the 
land as follows : — 

of "®ges and customs 

landdrri^L bmldmgs and other such improvements made on 
land do not, by the mere accident of their attachment to the soil 

Ir, , 

should be laid down as a general rule that, if he who makes the 
approvement is not a mere trespasser, but is 

any bona fide title or claim of title, he is entitled either to remove 
he materials, restoring the land to the state in which it was before 

rf rnr'l r compensation for the value 

he «ciMhe option of taking the building or allowingthe removal 

t w^k r ^ ^ 

n winch the buildmg is not taken down bv the bnildcv a • 

.is »' -T estate b, posssJ 

The leadmg authority on the subieot in tbo w J " 

following text of Harada (Chapter Vl, verses 20 21^ g^a H 
oi tie East, V„W 33, page. 143, 

tte g„,»d of a .tan 
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rent for it, he may take ■with him, -when he leaves the house, the , 
thatch, the timber, the hrioks and other building materials. (21) 
But if he has been residing on the ground of a stranger, without 
paying rent and against that man’s wish, he shall by no means 
take with him on leaving it, the thatch and the timber.” 

It may be noted in passing that the first of the above two 
texts is directly applicable to the present case, and by providing 
that the tenant may remove the materials of the house negatives 
by implication the right of the, tenant to demand compensation. 
The latter text — which is applicable to the case of a trespasser 
building on the land of another against that man’s ■wish — is in 
accordance with the maxim of the English law. 

The Muhammadan law on the subject had recently to be 
considered and applied by the Judicial Committee of the Privy 
Council in a case on appeal from His Majesty’s Court at Zanzibar 
in Secretary of State for Foreign Affairs v. Oharlemortli, Filling 
^ Co.{l). In that case the respondents, an English Company, 
were owners of certain lands which they had purchased from the 
natives. The land was required by the British Government for 
the construction of a railway and was taken possession of and 
buildings erected thereon in anticipation of the Indian Land 
Acquisition Act being extended to Zanzibar by an order in 
council and the land being duly acquired thereunder. Accord- 
ingly when the notification under section 6 of the Act was duly 
published, the buildmgs had been erected on the land. Under 
section 23 of the Act the Company were entitled to compensation 
according to the market value of the land as it was at the time of 
the publication of the declaration under section 6. The respondents, 
contending that according to the maxim of the English law (already 
noticed) they had become the owners of the buildings erected on 
their land (as they stood at the date of the publication of the 
declaration up to which date their ownership in the laud continued), 
claimed compensation for the land with the buildings thereon. 
Their Lordships of the Privy Council held that the English law 
■ recognises the principle that the incidents of land are governed 
by the law of its site ’ and that this being the Muhammadan law 
in Zanzibar, the ease was governed by the Muhammadan law. 
Eollowing the text of the Hedava : — “ T-P o. 
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isMAi KAm plant trees in it or erect a building upon it, be must in that case be 
Eo^vthan remove the trees and clear the land and to restore it to 

the proprietor. If removal • ... be injurious to the land, 

the proprietor of the land has the option of paying to the proprietor 
of the trees or the building a compensation equal to their value and 
thus possessing himself of them, because in this case, there is an 
advantage to both and the injury to both is obviated ’’ (Hamilton’s 
‘Translation,’ Vol. Ill, Book 37, page 539) — they held that the 
respondent Company had not become the owners of the buildings 
on their land at the date of the publication of the notice (under 
section 6 of the Land Acquisition Act). Their Lordships then 
point out that according to the Hedaya the compensation to which 
the person who erected the building would be entitled is only the 
value of the materials of the building, (after it is demolished ) 3 
because he is not at liberty to have the building on the ground but 
only to remove and carry away the materials. 

Thus both under the Hindu and the Muhammadan law — and 
it may here be observed that the parties to the present suit are 
Muhammadans— and the common law of the land (as laid down 
by the Full Bench of the Calcutta High Court in In the matter 
of ike 'petition of Thakoor ChundeT Parmnanick{l), a tenant who 
erects a building on land let to him can only remove the same and 
not claim compensation for it on eviction by the landlord. 

When the Transfer of Property Act was enacted, this rule w'as 
adopted by tbe Legislature in section 108 {h). The section 
provides, inter alia, that in the absence of a contract or local usage 
to the contrary, the lessee must not without the lessor’s consent 
erect on the property (leased) any permanent structure {except for 
agricultural purposes) [clause (j?)], that the lessee may remove at 
any time during the continuance of the lease all things wiiich he 
has attached to the earth [clause (7^) and vide de.finition of ‘ attached 
to the earth ^ in section 3] and that on the determination of the 
lease the lessee is bound to put the lessor into possession of the pro- 
perty in as good a condition as it was in at the time when he was 
put in possession [clauses {q) and (m) ]. It will thus be seen that 
the prohibition in clause {p) against the construction of permanent 
structures on the land (except for agricultural purposes) does not 
apply when, according to the contract of the parties, the land 
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18 let for the erection of a dwelling house or shop thereon (as in 
the present case) and that under clause {p) buildings erected on the 
land by the lessee may be removed during the term of the lease and 
that under clauses (g) and (m) the lessee should, on the determina- 
tion of the lease, restore the land to the lessor in the state in 
which it was at the time of the letting. Even if the building 
erected on the land demised be one contemplated and sanctioned 
by the lease, the above provisions will be applicable thereto unless 
there • is a contract or local usage to the contrary — (such as) that 
the lessee shall, on eviction, be entitled to compensation for the 
building or that he shall, -with or without compensation, restore the 
land let to him with the l)uilding that he may have erected thereon 
during the continuance of the lease. 

The rules laid down by the Transfer of Property Act thus 
substantially reproduce the law as it stood before the Act. It is, 
however, noteworthy that clause (h) of section 108 only provides 
for the tenant removing, during the continuance of the lease/ all 
things %vhioh he may have attached to the land, and nothing is said 
as to the rights of the parties in respect of such things after the 
determination of the lease, if they have not been already removed 
by the tenant. The question may arise whether the tenant 
forfeits all his rights in such things if he has not so removed them ; 
and in the absence of any contract on that point, the question 
will have to be solved with reference to ^ local usage/ whatever 
may be the precise sense in which that expression is used in 
section 108. According to the onstomary or common law of the 
land, as laid down in In the matter of the petition of Thdkoor 
Chmder Paramanick{l)i the option in such cases will be with the 
lessor either to take the building on paying compensation, or, 
if he is unwilling to pay compensation, to allow the tenant to 
remove the building — the measure of compensation (in the former 
case), according to the Muhammadan law as laid down in the 
Hedaya, being the value of the materials (after the building is 
demolished) — a juristic principle as logical and refined as, in the 
great majority of cases, it is advantageous to both parties by 
obviating injury to either and at the same time preserving the 
building. As already observed, the first respondent in the present 
case, however, allows the appellants to reTuntm 4-1. r. 
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IsmaiKani The preponderance of ease law on the subject is also decidedly 
Bowman appellant’s contention. In a case arising in Calcutta 

between landlord and tenant {Parbutty Bewah v. Woomatara Da- 
bee(l)), it was held that the custom was for tenants to remove the 
structures erected by them and that such custom had its origin in 
the Hindu and the Muhammadan laws as explained in In the matter 
of the petition of Thdkoor Chunder Faramanick{2). In Bussiokhll 
Mudduch V. Lohenaih KtirmohariS) Wilson, J., held that the 
relation between landlord and tenant (in the Presidency Town of 
Calcutta) being one of ‘ contract and dealing between party and 
party ’ within the meaning of section 17 of 21 Geo. Ill, c. 70, was 
governed by the Hindu or the Muhammadan law, as the case may 
be — the Indian Contract Act not being inconsistent with it in this 
respect — and that the ruling of the Pull Bench in In the ^natter of 
the petition of Thdkoor Chunder Paramanie'k{2) as to the removal 
of the buildings erected by the tenant was applicable to Calcutta. 
In Juggut Mohinee Dome v. Bwarha Nath Bgsaeh(4:), however, 
Garth, C.J., and Pontifex, I., while holding that the ruling in 
Paramanieh's Case would be applicable to Calcutta in cases arising 
between landlord and tenant, held that in cases arising in Calcutta 
between an owner of land and a trespasser erecting buildings upon 
it, the High Court was bound by the express language of the 
charter to administer the law of ‘ equity and good conscience ’ as 
administered by the Supreme Court, which generally speaking 
was ‘ the self-same law of equity administered in the English 
Courts of Equity ’ and that therefore, the building became the 
property of the owner of the land. The ruling in Paramanick’s 
Case has been approved by the Calcutta High Court in a recent, 
decision in Ismail Khan Mahomed v. Jaigm Bibi{^. 

la. 8haik Husain v. Govardhandas Parmanandasif) ii was held 
in the ease of a yearly tenancy (in the town of Bombay) that there 
was “ no authority for holding that a tenant who erects buildings on 
a demised land is entitled to compensation on being evicted on the 
termination of his tenancy ’ and that such claim for compensation 
is impliedly negatived by his right to remove such buildings— 
a right not only established by judicial decisions but also now 
enacted by the Legislature in section 108 {h) of the Transfer of 


(1) 14 B.L.R.. 201. 

(3) I.L.E., 5 Calc., 688. 

5) I.L.E., 27 Calo., 570 at p. 586. 


9X V.B.S., 595 at p. 597. 

(4) I.L.R., 8 Oalo., 590. 
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Property Act, It wonld seem that in this case also, as in the 
present case, the land was demised for building purposes. In 
Beni Bam v. Kundan Lal(l) there was a lease, given in 1858, of six 
bighas of land for a term of years (ending with the then ourrent 
revenue settlement of the mouizah in which the land leased was 
situate), for the construction thereon of a saltpetre factory. 
During the term of the lease, the tenant, after the completion of the 
factory, and, in fact, after it had ceased -to exist, erected houses 
on the laud, at a considerable cost, with the knowledge of and 
without any interference or objection on the part of the landlord, 
A suit in ejectment, brought after the termination of the lease, was 
dismissed by the. Indian Courts (including the High Court on 
second appeal) on the ground that the landlord stood by and 
acquiesced in tbe erection of the permanent structures. On appeal 
(by special leave) their Loraships of the Privy Council, in reversing 
the decrees of the Courts below and passing a decree in ejectment, 
with liberty to the tenant to remove the houses built on the land, 
observed that “ in order to raise the equitable estoppel which was 
enforced against the appellants by both the Appellate Courts below, 
it was incumbent upon the respondents to show that the conduct 
of the owmer, whether consisting in abstinence from interfering, or 
ia active intervention, was sufficient to justify the legal inference 
that they had, by plain implication, contracted that the right of 
tenancy under which the lessees originally obtained possession of 
the land should be changed into a perpetual right of occupation’’ 
(at page 502), They further dx’ew attention, to the fact that the 
maxim of the English law ‘ Quiequid inaedificatur solo solo cedii ’ 
has no application in India and that the established rule is that 
the lessee may remove afc any time during the continuance of the 
lease all things which he has attached to the earth, provided he 
leaves the property in the state in which he received it | implying 
thereby that there is thus in India even less reason than in England, 
for raising a plea of equitable estoppel against the landlord in the 
case of a lease for a term of years. In Venkatammgappa Y* TMm*- 
malai{2) it was held that where a tenant from year to year with the 
permission of the landlord sank wells in the land demised, he wai 
not entitled, under the Hindu law, to any compensation therefor 
from the landlord, after the determination of the tenancy. 


ISMAS KaHI 
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In Jugmhan Das v. PalhnjH'i^) it was held by Stracliey, J tliat 
a tenaiit who had erected buildings and effected improTements on 
land demised to him was not entitled to be paid their value on the 
determination of the tenancy merely because he had acted under a 
mistaken belief, shared by his landlord, that he had a larger 
interest (a lease for 999 years) than he really had (one from year 
to year). 

The case principally relied on by the appollant^s pleader is that 
of Mahalatchmi Ammal v, Palani Ohetii{2). In that case, a piece of 
land had been demised as a house site with permission to erect a 
permanent building thereon. The lease was in writing and it was 
construed by the Courts as creating only a tenancy from year to 
year. The suit was brought by the lessor to recover the house 
site and compel the defendants to remove the building they had 
erected on the land. The lower Appellate Court passed a decree 
to the effect that the plaintiff should either pay to the tenant the 
value of the building and recover the site with the building on 
it, or sell the site to the defendants. On appeal preferred by 
the plaintiff to the High Court this decree was confirmed. The 
material portion of the judgment bearing on the question is as 
follows : — [Holloway, J. — ‘‘ A piece of land of small value is 
granted as a house site. The resumption of such land at all is 
most uncommon ; the general understanding is that the holding 
shall be in perpetuity at the fixed rent. The contract being in 
writing we are not at liberty to say that the tenancy is to endure 
beyond the term expressly fixed, but, following many cases, we are 
at liberty to say that the resumption shall be only upon the terms 
of the lessor compensating for the permanent improvements upon the 
land, and we are certainly not at liberty to say that in so deciding 
the Principal Sadr Amin is wrong.’’] [Imm, J.— “ Plaintiff lets 
the land to defendant by an instrument in which it is expressly 
permitted him to erect permanent buildings. This instrument 
has been construed as a lease from year to year, and that construc- 
tion has not been disputed in special appeal. It must, therefore, 
be taken to be what it has been found to be. But it is clear that 
it could not have been the intention of the parties that, after the 
defendant had gone to the outlay contemplated by the agreement 
of the parties, plaintiff should be at liberty to treat this as a lease 


( 1 ) m ■* 
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from year to year and nothing more, and to eject defendant at Isaui Kj^ki 
anj?' j^eaiiy term, with the almost total loss of the advantage 

to he derived from the money he has been induced, under the N AZARAr.! 

\ Bafiib. 

agreement, to lay Out. For if this were so, all that defendant 

could do would be to pull his house to pieces and remove the 

materials which would not, of course, realize anything like the value 

"Of the building. I think, therefore, that the decision o£ the 

Principal Sadr Amin is in accordance with principle in decreeing 

:that plaintiff, before ejecting defendant, must, pay the value of the 

buildings,’’] 

It is by no means clear what the manj^ cases referred to 

precedents by Holloway, J., are. They are probably cases the 
principle of which is enunciated in section 51 of the Transfer of 
Property Act relating to improvements made by the transferree of 
land, believing in good faith that he is absolutely entitled thereto — . 

.and the form of the decree (affirmed by the High Court) giving 
the option, to the owner of the property, (as in the class of 
eases referred to in section 51) either to buy the . building or to 
sell the site to the tenant makes it all the more probable that 
the j)recedents which Holloway, J., had in view were such cases. 

The defendant in that ease contended that the lease was a perma- 
nent one and not one from year to year, though the instrument- ■ 
was otherwise construed by the Courts. The terms of the lease 
•are not set forth either in the report of the case or in the 
judgments. But if the lessee believed in ^in good gaith’ \pii& 
section 3, clause (20) of the Groneral Clauses Act X of 1897] — as is 
probable from the circumstances adverted to in the judgment of 
Holloway, J.— that he had, in the property, the absolute interest 
of a permanent lessee and in such faith erected a permanent building 
on the site, the case would probably fall wichin the class of eases 
referred to in section 51 of the Transfer of Property Act 
Hmain v, GovardJiandas P armam7idm{i) \ cf. Jugmohan Das. v. 
PaUonjeei^)). 

The decision of Innes, J., however, seems to^ proceed on a 
different principle. From the fact, that the lease expressly permits 
the tenant to erect permanent buildings, the learned Judge appa- 
rently implies, as one of the terms’ of the contract of letting, that 
the lessor would not exercise his right of ejectment without paying 
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Kam compensatioai for the huildings erected hj the tenant. - Wlietlier- 
Eou^ ritA:, learned Judge would have implied such a term,* if the lease 
If&AimAL! )^ad heen not one from year to year, but one for a term of 20 years 

Svuii?,. . , , , ' 

(as in the present ease) or for a longer period, it is not possible to 
sa}^ If such a term is to be annexed to the contract by implication ^ 
it will be difficult to make a distinction (in this respect) between 
leases for a shoj-t term and leases for a long term. With all 
deference it is not possible to hold that such a term can be annexed 
l y implication. If there be a well-established usage to that effect, 
it will of course be an incident of the contract. But, as already 
showui, the customary law of the land is otherwise and Narad a’s 
text (verso 20 already quoted) refers specifically to the taking of 
land on lease for building purposes. If in the above case, the 
lessee had, as ho might have, terminated the yearly lease shortly 
after he erected the building, could he have required the landlord 
to pay him the cost of the building or sell to him the land ? The 
.only difference between letting land without permission — either 
express or implied — to erect buildings thereon and letting the 
same with such permission, is that in the former case the lessee 
cannot under clause (p) of section 108, Transfer of Property Act,, 
erect any permanent buildings on the land (except for agricultural 
purposes) and if he does so, a suit for a mandatory injiiuetion for 
the removal of the building even during the term of the lease will 
lie {^RamamadhanY, Zamindar of Emnnad{l)), 

It is unnecessary to refer to eases in which it has been held 
eitlier that the leasehold tenure was a permanent one and therefore 
ail eiectment wmld not lie, or that the conduct of the lessor was- 
such as to raise an equitable estoppel in favour of the lessee for 
compensation on eviction {vide Teshwadabai and Gopikabai y. ' 
Mamekandra Tuka^am{2) ; Dattairaya Eayaji Fai v, Shridhar 
Karayan Pai{8)). In the present ease the lease was for a definite 
term of 20 years with permission to build on the land and 
there can be no pretence that the lessee did or could believe in 
good faith that he had a permanent right in the property or that 
any conduct of the lessor, subsequent to the lease, has created 
an equitable estoppel against his evicting his tenant without 
compensation.' 
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■ , The second appeal therefore fails and I would dismiss it with 
costs. 

Mooee, J.— I concm* in the conelnsions arriyed at by my 
learned eolloagiie and in holding that this second appeal should 
he dismissed with costs.' 


APPELLATE CIVIL. 

Before Jfr. Justice Boddam and Mr, Justice Bhashyani Ayyangar, 
PALANIAPPA CHETl'I (CorNTEK-PETiTioxER), Petitioner, 

ANNAMALAi CHETTI ^nd another (Petitioners), 
Ebspondents.*^' 

Criminal Frocedure Code — Act V of 2898, s. 195 — Charter Act — Revocation 

^ of sanction^Poiver of High Court. 

Under sub-section (6) of section 195 of the Code of Criminal Procedure, a petition 
by way of api^eai lies to the High Court in every case in which a Civil or Criminal 
Ccairt subordinate to it, within the meaning of sub-section (7) (a) gives or 
refuses a sanction, whetlier in respect of an offence committed before it or of one 
comniitted before a Court subordinate to it, and, in tbe latter case, whether it 
gives a sanction refused by the Subordinate Court or revokes a sanction accoirded 
by suoii Court. 

Under clauses (5) and (c) of sub-section j(lj, the sanction may be accorded in 
the first instance by the Court to -which the Court in w^hich the offence was 
erunmitted is subordinate, even though no application for sanction has been 
made to the latter Court. For the purposes of clauses (6) and (c) of sub-section 
(1), a sanction accorded by the High Court would operate as a sanction accorded 
by a Court subordinate to it, such as the District Court. An order passed by an 
Appellate Court is, in law, the order which ought to have been passed by the Sub- 
.ordinate Court, and will, in consequence, have the same efficacy and operation as 
the order which ought to have been passed by the latter. 

Section 439 of the Code of Criminal Procedure provides that the High Courtr 
Jis a Court of revision, may exercise the powers conferred on a Court of Appeal 
by section 195, In a case in which both the Original Criminal Court and the 
Appellate Criminal Court refuse sanction, the High .Court, as a Court of xevision, 
may call for the record and, if the refusal proceeds on an error of law, it may 


Civil Miscellaneous Petition No. 1319 of 1902, Civil Eovision Petition No. 25 
of 1903, praying the High Court to set aside the order dated 5th November 1902,. 
passed by H. Moberly, District Judge of Madura, in Civil Miscellaneous Petition 
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‘ W©' are clearly of opinion that the ^District Judge did not palaniapfa 
' exercise a sound discretion in according sanction for the prosecution .. 
of the petitioner. Although in his affidavit he did not state' that * 

he Based his statoiiieut made therein upon hearsays yet the 
’declaration in his'' affidavit is not inconsistent with his having 
Based it upon hearsay, and in his examination as a witness he . 
clearly stated in his examination-in®ehief itself that iis statement 
was Based upon hearsay and the sanction sought for 'and accorded 
is not for having falsely deposed as a witness. The 'interests at 
state in the suit were oonsideraBle -and there is nothing whatever 
on the record to show that he 'acted dishonestly in applying for 
attachment before judgment and we do not thiok that the ends 
of justice demand that he should he prosecuted for the statement 
he made in his affidavit which statement it is clear he made only 
on hearsay. We therefore set aside the sanction granted By the 
District Judge for offences under sections 193, 196 and 200 of the 
Indian Penal Code. 

Civil Revision Petition No, 25 of 1903. — This is a petition to 
Bet aside 'the sanction granted by the Subordinate Judge of Madura 
(East) for the prosecution of the petitioner under section 199 of 
the Indian Penal Code, which sanction was affirmed by the District 
Judge. 

It is needless to repeat the facts which led up to -this sanction 
as they have already been stated in our judgment in Civil 
Miscellaneous Petition Ko. 1319 of 1902. 

It is unnecessary to consider and decide whether, as held by the 
District Judge, a Village Magistrate in this Presidency is or is not 
a 'Magistrate within the meaning of section of 197, clause («)', Civil 
Procedure Code, as that expression is defined in the Imperial General 
Clauses Act (Act I of 1868 and Act X of 1897) for we find that 
the affidavit in question was sworn to before a Village Munsif who 
perhaps is also a Village Magistrate and the expression Village 
Munsif is defined in the Madras Village Courts Act, 1888, 
as the Judge of the Court of a Village Munsif established under 
that Act and under clause {a) of section 197 of the Civil Procedure 
Code any Court may administer the oath of the declarant to 
an affidavit. Under sections 195 and 483, Civil Procedure Code, 

|vidonce may be given by affidavit in support of an application 

fs.f.f.fl olllTY\mnf IiA-Fat'A -i- •- -•--A- T -S 
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accord the sanctioa which ought to have been granted by the Appellate Criminal 
Court and such sanction will be operative for the purposes of clauses (b) and (c) 
of siih»section (1). 

A plaintiff in a suit applied for attachment before Judgment and filed an 
affidavit in support of that application in which he stated that the defendants 
intended to alienate their properties with iimlafide intentions. He did not state 
in the affidavit thdt this statement was based on what he had been told. Ho 
was, however, orally examined, and then deposed that he had heard that tlie 
defendants %vere intending to alienate property. The petition was dismissed* 
Thereupon sanction was ashed for, the Subordinate Judge according sanction only 
for an oifence under section 199 of the Indian Penal Code, and refusing saiiction, 
for offences under sections 193, 196 and 200. The sanction accorded was not 
based on the oral evidence hut on the statement in the affidavit. The. defendants 
appealed (under section 195 of the Code of Criminal Procedure), against the 
refusal to grant sanction for offences under sections 193, 196 and 200, to the 
District Judge, who accorded sanction for the prosecution of the petitioner under 
those sections also : 

on revision, that the District Judge had not exercised a sound discretion 
in according the sanction, for although the petitioner had not stated in hi's 
affidavit that the statements therein were made on hearsay, he had stated so in 
his oral evidence and the affidavit was not inconsistent with that evidence. 

Whether a Village Magistrate is a magistrate wdthia the meaning of soetioii 
197, clause (a) of the Code of Civil Procedure, as that ex^jjression is delined in the 
Imperial General Clauses Act, — Qussre» 

Petpitox praying for the revocation of sanction accorded by the 
District Court for the prosecution of petitioner. The facts ai'e 
fully set out in the judgment. 

F. Kfklmaswami Ayym\ P. i?. Sundara Ayyar and Jf. Jagan-^ 
nadu Ayyar for petitioner. 

Rangaohanar for respondents. 

JcDOMEXT— Civil Miscellamom Petition No. 1319 of 1902.— 
This purports to be a petition presented under section 195, Oriminal 
Procodure Code, praying for the revocation of a sanction given by 
the District Judge of Madura for the prosecution of the petitioner 
for alleged offences under sections 193, 196 and 200 of the Indian 
Penal Code, which sanction had been refused by the Subordinate 
Judge's Court OX Madura (East) in which it is alleged that the 
offences were committed* The respondents' pleader takes the 
preliminary objection that no petition lies to this Court linder 
section 195, Criminal Proeedum Code, inasmuch as the application 
for sanction has been considered and dealt with both by the Sub- 
ordinate Judge’s Court and the DMriet Court, to which alone the 
bubordinate Judge’s Court is ^subordinate ^ within the meaning of 
sub-section 7 {a) of section 195, Criminal Procedure Code* TaHmsf 
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thl converse of the present ease, viz,, a case of sanction paianuw'a 

having been given by the Subordinate Judge Court and the 
same being revoked by the District Court under sub-section (6), 
he argues that the .sanction prescribed by clauses (b) and (^) of 
sub-section (1) is a sanction to be accorded either by the Court in 
which the offence was committed or by the Coui’t to which such 
Court is ^ subordinate^ within the meaning of sub-section 7 (a), that 
therefore a sanction accorded by the High Court in oases in 
which the offence was committed in a Court not ^ subordinate ’ to it 
within the meaning of sub-section 7 (^), will be inoperative, 
that sub-section (6) is controlled by clauses (5) and (o) of 
sub-section (1), and that it should therefore be hold that sub-section 
(6) does not contemplate a petition by way of appeal to the High 
Court in such cases. If this contention wore well founded, it would 
no doubt follow that a petition to* the High Court would not 
lie under suh-scction (6) in the present ease simply because the 
relief sought is the revocation of a sanction accorded by the District 
Court and not the granting of a sanction refused by the District 
Court. We arc clearly of opinion that the argument advanced on 
behalf of the respondents is untenable and that under sub-section 
(6) a petition by way of appeal lies to the High Court in every case 
in which a Civil or Criminal Court subordinate to it within the 
meaning of sub-section 7 {cf) gives or refuses a sanction whether, in 
respect of an offence committed before it or of one committed 
befoi!^ a Court subordinate to it, and in the latter ease, whether it 
gives a sanction refused by the Subordinate Court or revokes a 
sanction accorded by such Court. Under clauses (b) and (e) of sub- 
section (1), the sanction may he accorded in the first instance by 
the Court to which the Court in which the offeneo was committed 
is subordinate even though no application for sanction has been 
made to the latter Court. The contention that for purposes of 
clauses (b) and (e) of sub-section (1) a sanction accorded by the 
High, Court would not operate as a sanetion'^’ accorded by a Court 
subordinate to it, viz., the District Court is manifestly untenable 
and" proceeds on a misapprehension of the jurisdiction exercised 
by an appellate tribunal. " An order passed by the Court of Appeal 
is in law the order which ought to have been passed by the 
Subordinate Court and will therefore have the same efficacy and 

onoratiArs «»n v • -* 
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Prcaediire places the matter beyond ^ all doubt. That section 
‘ expressly provides among other things that the High Courts as “a 
Court of revision, may exercise the powers conferred on a Court 
of Appeal by section 195. In a ease in which both, the Original 
Criminal Court and the Appellate Criminal Court refuse a sanetioii, 
the High Court, as a Court of - revision, may call for the record 
and if the refusal proceeds on an error of law, it may accord the 
sanction which ought to have been granted by the Appellate 
Criminal Court and such sanction will of course he operative for 
purposes of clauses (d) and (e) of suh-seotion 1. We therefore 
overrule the preliminary objection and proceed to dispose of the 
petition on the merits. 

The petitioner in a suit brought by him for about two laths of 
rupees against the respondents and others applied under section 
483, Civil Procedure Code, for an attachment before judgment 
and in an affidavit which was filed in support of the petition 
he declared ^^that the defendants 1 to 11, wdthout having good 
intention hut with bad intention, were attempting to dispose of 
the immoveable properties belonging to them: by alienation or 
otherwise.’’ The petitioner was examined mS wee in support 
of his petition and deposed in his examination-in«chief that the 
defendants w^ere, he heard, going to alienate their immoveable 
properties and in cross-examination stated that he knew this only 
from hearsay but could not remember the names of the persons 
who said so. The petition was dismissed* This applieatito for 
sanction to prosecute was then brought and the Subordinate Judge 
granted sanction only for an offence under section 199, Indian 
Penal Code, and refused sanction for offences under sections 193, 
196 and 200 of the Indian Penal Code, for reasons which it is 
unnecessary to go into. The sanction was not based upon any 
statement made by the petitioner in his oral evidence hut upon 
the above-mentioned declaration made by him in his af&davit. 
The respondents preferred an appeal to the District Judge under 
section 195, Criminal Procednre Code, against the refusal of the 
Subordinate Judge to accord sanction under sections 193, 196 and 
200, Indian Penal Code. The District Judge, holding that a 
Village Magistrate is a Magistrate within the meaning of clause (a) 
of section 197, Civil Procedure Code, accorded sanction for the 
prosecution of the petitioner, also under the above sections of the 

Indmu pA-nol 



nl 


YQK XXVJL] , ' ' MADRAS SERIES. 

We -are clearly of opinion that the District Jndge did not Piliniapp^. 
“exercise a sound discretion in according sanction for the prosecntion .. 
of the petitioner. Although in his affidavit he did not state ^ that Annamalai ^ 

t -j . ^ . '* XI Oheto® 

he based Ms statement made therein upon hearsajj yet the 
‘declaration in his affidavit is not inconsistent with his having, 
based it upon hearsay, and in Hs examination as a witness he . 
clearly stated in Ms exaniination4i>chief itself that his statement 
was based npon hearsay and the sanction sought for and accorded 
is not for having falsely deposed as a witness. The 'interests at 
stake in .the suit were considerable and there is nothing whatever 
on the record to show that he acted dishonestly in applying for 
attachment before jndgment and we do not think that the ends 
of justice demand that he should be prosecuted for the statement 
he made in Ms affidavit which statement it is clear he made only 
on hearsay. We therefore set aside the sanction granted by the ’ 

District Judge for offences under sections 193, 196 and 200 of the 
Indian PenM Code. 

Civil Bevkion Fetition No. 25 of 1903. — This is a petition to 
set aside the sanction granted by the Subordinate Judge of Madura 
(East) for the prosecution of the petitioner under section 199 of 
the Indian Penal Code, wHoli sanction was affirmed by the District 
Judged 

It is needless to repeat the facts which led up to -this sanction 
as they have already been stated in our judgment in Civil 
Miscellaneous Petition TSTo, 1319 of 1902. 

It is unnecessary to consider and decide whether, as held by the 
District Judge, a Village Magistrate in this Presidency is or is not 
a Magistrate within the meaning of section of 197, clause («), Civil 
Procedure Code, as that expression is defined in^the Imperial General . 

Clauses Act (Act I of 1868 and Act X of 1897) for we find that 
the affidavit in question was sworn to before a Village Munsif who 
perhaps is also a Village Magistrate and the expression Village 
Munsif is defined in the Madras Village Courts Act, 1888, 
as the Judge of the Coiirl: of a Village Munsif established under 
that Act and under clause [a) of section 197 of the Civil Procedure 
Code any Court may administer the oath of the declarant to 
an affidavit. Under sections 195 and 483, Civil Procedure Code, 
evidence may bo given by affidavit in support of an application 
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pAiANiAPPA declarant has made a statement therein that is false to his : low- 
Cheiti touching any point material to the ohjeet for whit the 

Annamaiai affidavit is to he used, the declarant will ho guilty ol an c , nee 
Ohsiti. Penal Code. We cannot therefor hold 

that the Courts helow acted illegally or with material irregi rity 
in the exercise of their jurisdiction within the meaning of ; cion 
622, Civil Procedure Code, io granting and upholding the se^ tion 
for an offence under section 199, Indian Penal Code, and the 

matter to which the sanction relates had not come before . on 

its merits in Civil Misoellaneorrs Petition No. 1319 of If; 3 in 
which we have just held that the case was one in sanction or a 
criminal prosecution ought not to have been granted, we f ould 
have simply rejected this petitipn and should not have thou it it 
necessary to exercise the extraordinary power of superinter. .'nco 
conferred on this Court by section 15 of the Charter Act. 

As however we have already had to g^uash the sanction aec 'ded 
in the same matter, though under different sections of the I lian 
Penal Code, we think it right and proper that in this ease al in 
exercise of our powers under section 16 of tho Charter Ac-.,, wo 
should set aside the sanction granted and we acoordingiy do , 


APPELLATE CIVIL. 

Before Sir Arnold White, Chief Jmtice, and Mr. Jmiice Jfi- re. 

1903. 

Angust 11, 

12, 13, 28. 


Eindu laic — Will hy member of joint family — Nature of property bequeathd^ 

Bdf^acquired or family property, 

Tb .0 question raised in a snifc was wlietber certain property ivliioii a illndii 
testator bad purported to deal witb by his will was bis self -acquired propcr^ry or 
was the family property of the testator and Ms son and grandson : 


♦ Second Appeal Kos. 79S and 709 of 1901, presented against the deews of 
^ W. 0* Holmes, Bistriet Judge of Kistna, in Appeal Snit Hog. 342 and 314 rJ‘ 1900, 
presented against the decree of S, Gopala Chariar, Subordinate (1 ndoia * 

in Original Suit Ho* 7 nf i eoo 


TOTTEMPUDI VENKATAEATNAM (Plaintiff), Afpell/,:; 

TOTTEMPUDI'SESHAliMA and othees (Dbfenfants), 
Eespondbnts.’'* 
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Venkata- 

‘ EATNAM 
V, 

Tottemfubi 

Seshamma. 


solf-acquisitions^ since my second wife lias no male issue and since 
her daughters are very young and their ceremonies (marriages, 
etc.);, have yet to be performed, the property mentioned in the 
schedule annexed hereto out of the said property is given to my 
second wife Seshamma with powers of gift, sale, etc., for the 
marriages and other auspicious ceremonies of girls whose marriages 
have yet to he performed, for the maintenance of the said girls 
and for your maintenance throughout your life-time, so that you 
shall give the same in equal shares to your four daughters after 
your death. The property mentioned in the schedule annexed 
hereto is given away to my son Veerayya with powers of gift, sale, 
etc. The costs to be incurred for my funeral rites after my death 
shall be defrayed out of the whole estate. It is arranged that 
Ventataratnam, the three years old son of my younger son Veerayya, 
should be given in adoption to Pichamina, the widow of Punnayya, 
the elder son of my first wife, . and that a fourth of the schedule 
mentioned property assigned to Veerayya should he given to tha.t 
boy, and that the said property should remain in Veerayya^s 
charge during the minority of the said boy/’ 

It appeared that defendants Nos. 1 and 6 had, by exhibit 
VII, empowered the defendants’ eighth witness to settle the 
disputes between them with reference to the will and the division 
of the properties. He made an award which followed the directions 
in the will and assigned certain properties to first defendant and 
others to sixth defendant. The first defendant was awarded about 
one-fourth of the immoveables and a little over one-third of the 
moveables and outstandings. The remaining properties were 
allotted to sixth defendant. Plaintiff sought to establish his own 
and sixth defendant’s right to the whole of the properties left by 
Subbayya and he asked for a declaration that neither the will 
nor the submission to arbitration nor the award affected their 
rights. The third issue raised the question whether the properties 
in question (except some 16 acres) were the self-acquired proper* 
ties of Subbayya or the common family property ; and the fourth 
had reference to the validity of the will. The Subordinate Judge 
found that the entire property held by Subbayya' atihe time of 
his death ’ was the joint property of himself, his son (sixth 
defendant) and his grandson (plaintiff). He said it was ‘Hrue 
that from small beginnings Subbayya expanded the dealings to so 
large a sum as Est 20,000, but this was 
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half a century, for lie was 75 years old when he died.^’ He said 
there had been a considerable nnclciis of property to start with^ and 
there was no evidence of the existence and application of separate 
funds of Subbayya for the purchase of new properties, or for the 
carrying on dealings, and. that what had been so acquired had 
never been kept apart. He found that the product was joint 
family property and was ancestral in Subbayya’s hands. On the 
fourth issue he held that the defendants could not claim under 
the will of an undivided coparcener. He gave plaintiff a decree 
for partition and possession of a half share in all the immoveable 
property, and he gave plaintiff and sixth defendant the whole of 
the jewels and cash. 

Defendants Nos. 1 to 5 appealed to the District Judge, who 
said *^The main question of fact is whether Subhayya possessed 
any and how much self-acquired property. The lower Court did 
not discuss fully the evidence,, on the point and altliougli this appeal 
was argued at vast length, the facts were not brought out clearly, 
perhaps this was unavoidable. So there is no little diSiculty in 
dealing with the question. The law on the point I take to be thus ; 
Subbayya^s separate property would be property (1) acquired by 
his own exertions, (2) without the aid of family funds, and (3), 
which he did not mix with family property intending to add it to the 
family funds. The lower Court considered that Subbayya left no 
self-acquired property. In coming to this conclusion the lower 
Court did not take into consideration what Subbayya stated in his 
will It is contended for the appellant in Appeal Suit No. 314 of 
1900 that what Subhayya stated is evidence under section 32, 
clauses 2 and 7 of the Evidence Act, and for the respondent it is 
contended that the statement is a statement of a fact in issue and 
not merely of a relevant fact and so cannot be taken into 
consideration {Patel Vanclravan Jekimnr, Patel Manila! Ohmilal (1)) 
and the wording of the section is relied on. What Subbayya 
stated in his will was this. He stated in paragraph 2 and in 
schedules referred to in the paragraph what property he had 
possession of and stated ‘ one-fourth of this immoveable property is 
* my patrimony and the remaining three-fourths of 'the immoveable 
® property and all the moveable property is my seli-acquisitiond 
Section 32 of^the Evidence Act aEows statements of ® relevant facts ^ 
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Tottempubi to be oonsiderodj but does not say that statemeiits of ^ facts in issue 
Tenkata- It is eontended that ‘relevant facts ^ as used in 8e3tioii 32 

includes ‘ facts in issue/ but that was not tne view taken in i cael 

"sesSimma. Vandramn Jekisan v, Patel Manilal OhU'nilal{l). The third issue 
as framed was ‘ whether the properties in question except some 
* eight acres form the self -acquisition of Suhbayya or the common 
‘family property/ Some eight acres of the plaint property 
admittedly formed part of the family property. As to the rest of 
the plaint property the issue, I think, should have been, was it the 
common family property ? The plaiiitiff^s right to recover depends 
on his proving that it is. If it is not, the plaintifl cannot recover. 
In Subbayya’s hands the property was either his private property 
or his family property. All the defendants admit is that Subbayya 
had some family proj)erty. No presumption can be made under 
the Evidence Act, I think, that all Subbayya^s property was family 
property. On the issue that, as I think, arises on the pleadings, 
the statement in Subbayya’s will to which I have referred is 
admissible. I ■would attach great weight to what Subbayya said 
in his -v^dil because he was really , the only person who probably 
knew personally how the property was acquired. The statement 
of Subbajya in his will does not stand alone. The statement was 
not made in secret. The wiE was written by the family gumastah 
and was attested by the village munsif and curnam and several 
others. Subbayya's son, the sixth defendant, was with him when 
he made his will and his conduct in not objecting, is an admission 
by conduct of the correctness of the statements made in the will. 
Besides, the karar exhibit VII is to my mind the clearest admission 
. by the sixth defendant of the right of defendants Nos. 1 to 5 
to the share bequeathed to them. All that was referred to the 
arbitrator, was what property should be given to defendants 
Nos.T to 5 to satisfy their claims. This reference is an admission 
of the rights of defendants Nos. 1 to 5 under the will and that is 
equivalent to an admission of Subbayya’s right to bequeath 
property to those defendants and the only right to bequeath would 
be because Subbayya had self-acquired property. The evidence 
of the statement in Subbayya’s will that all but certain portions 
of his property was his self-acquired property taken with the 
conduct of the sixth defendant in not objecting to the assertion in 


(1) 15 Bom.. 
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tke will and kis conduct in executing the karar VII^ seems to me 
to bo eyidenoo of the strongest possible kind -that Subbayya had 
self-acquired property/^ 

In the result he found that, with the exception of the immove- 
able property which was admitted to be ancestral, none of the 
property was Subhayya’s family property. He found the award 
was binding on all the members of the family, and dismissed 
plaintiff’s suit. 

Plaintiff preferred this second appeal. 

The ' Advocate-Q-onoral (Hon. Mr. J. P, Wallis)^ T. 
F. Seshagiri Ayya/r^ P. R. Sundara Ayyar and 8. Bajagopala 
Ayyangar for appellant. 

F. Krkhnasimmi Ayyar and K. Subrakmania Sastri for first to 
third respondents. 

J ODGiMEOT. — The first question for determination in these 
second appeals is whether the property which T, Subbayya 
purported to deal with by his will (exhibit VI) was the family 
property of the plaintiff and the sixth defendant or the self- 
acquired property of T. Subbayya. The Subordinate Judge held 
that the property in question was family property. The District 
J udge was of opinion that it was self -acquired. The will recites 
that one-fourth of the immoveable property dealt with by the will 
was ancestral property and that the whole of the moveable 
property was self-acquired. It is common ground that one-fourth 
of the immoveable property was ancestral. The District Judge, in 
paragraph 4 of his judgment, states correctly the law applicable to 
the questiou which he had to decide. He says : The law on the 
point I take to he thus : Subbayya’s separate property would be 
property (1) acquired by his own exertions, (2) without the aid of 
family funds, and (3) which he did not mix with family property 
intending to add it to the family funds.” The District J udgo was 
of opinion that these three conditions were satisfied* In coming 
to this conclusion he relied mainly (1) on the statement in 
Subbayya’s will, (2) the conduct of Subbayya’s son (the sixth 
defendant) in not objecting to the will, and (3) the so-called 
'Reference to arbitration by the first and sixth defendants embodied 
in exhibit VII. 

In our opinion none of these matters is evidence upon the 
qtiestioii whether the property dealt with by the will was ancestral 
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would seem to Lave been tinder tlie honest belief that he had Ml 
disposing powers over the property on the ground that it was 
self-acquired ; but the statement in the will that the property was 
self-acquired is clearly not evidence of the fans that it was self- 
acquired. ‘ As regards the conduct of the sixth defendant in not 
opposing the wilb he no doubt, so far as he was capable of forming 
an opinion at all, shared Subbayya^s belief that the property dealt 
with by the will was self-acquhed ; and his acquiescence was 
based on the supposition that &'ubbajya had full disposing power 
over the property. 

As regards exhibit VII it is clear that at the time the so-called 
submission to arbitration w^as made, no question had arisen between' 
the parties to the submission as to whether or not the testator had 
disposing power over the property. The so-called ^ arbitrator ’ was 
appointed to divide the property in accordance with the provisions 
of the will. The submission to arbitration therefore carries the 
case no further thaAthe statement in the will. The District Judge 
apparently attached little weight to the oral evidence and observed 
that the witnesses probably had hut little personal knowledge of 
Suhhayya^s affairs. Here we agree with him. Eliminating, then, 
the matters vcpon which the District Judge based his conclusion, 
what is left to rebut the presumption that the property was family 
property except the fact that from small beginnings the property 
became something considerable, worth about Es. 20,000 ? This is 
not enough. As the Subordinate Judge points out the growth of 
the property was the work of over half a century and was partly 
at least the product of the skill and labour of Subbayya’s 
father; arid, admittedly, there was a considerable nucleus of Joint 
property to start with. We agree with the finding of the Subordi- 
nate Judge on the third issue and we think there was no evidence 
to support the finding of the District Judge. 

It was contended on behalf of the respondents that even 
assuming the property to he family property, the disposition 
effected by the will could not be impeached by the plaintiff. It 
was argued that if such a disposition of family property had been 
effected inter mos by Subbayya as the manager of the family, 
with the consent of the sixth defendant, the only adult member of 
tlie family, it would have been binding on the plaintiff, that the 
banding over of a proportion of the property for the maintenance 
and Hunriage expenses of Subbayya’s second wife a.Ti.^ ^ ■ 
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of liis second wife, was an arrangement whioli it would Iiave been 
reasonable and proper for bini to have made^ that it would have 
been competent to him to have made sach a disposition of the 
property inter vivos in his eaj)acity as managing member, and that 
being so, it Avas equally competent to make the disposition by the 
will. In the present case -we feel no donbt that Subbayya made 
his will under the belief that he had full disposing power over the 
property. We hold that in law, he had no such power and for 
the purposes of this branch of the appellant’s argument it was. 
conceded he had no such power. But we are asked to presume 
that a man who, acting on the assumption that he conld make any 
testamentary disposition he pleased with reference to his property, 
deals with that property by wall, would have made the same 
disposition of his property mter vivos if he had been aware that 
his rights over the property were only those of the manager of an 
undivided family property. We do not think we are entitled to 
make any such presumption or to speculate what Subbayya would 
or would not have done if he had been aware that the property in 
question was, in law, not self-acquired but ancestral. This being 
so, it is not necessary for us to consider how far Mr. Krishnaswami 
Ayyar’s proposition that, with reference to an ancestral estate, 
testamentary disposition stands on the same footing as a gift inter 
vivos is supported by the authorities. We may observe, however, 
that the general proposition in the judgment of the Privy Council 
in the ease of Bahoo Beer Pertab Sahee v. Maharajah Rajendar 
Pertab 8ahee{l), ‘^Decided cases, too numerous to be now ques- 
tioned, have determined that the testamentary power exists, and 
may be exercised, at least within the limits which the law prescribes 
to alienation, by gift inter vivos ” was made, as the context shows, 
with reference to self-acquired property, and that the authorities 
which go to show that as regards an undivided share of coparcenary 
property the powers of giving and bequeathing are co-extensive 
(see, for instance. Court of Wards v. Venkata Surya MaMpati 
Bamakrishna Bao{2) do not" help the respondent, since the 
disposition which Subbayya purported to make by his will, cannot, 
in any view, be regarded as a disposition of an undivided share 
of family property. The will does not purport to deal with an 
undivided share but with the whole property. 
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Tottempudi Mi\ Krislmaswaini Ayyar ^Iso contGiidGd that tlio award was 
binding on the plaintiff. • The award is not binding on the 
Tottemtodi question before us is concerned for the reason^ 

Seshamma. amongst others, that the question whether the lands were ancestral 
or self-acquired was no part of the subject-matter of the submission 
to arbitration or of the award. As has been pointed out, the 
arbitrator was appointed to divide the property in accordance with 
the provisions of the will. 

The plaintiff’s claim in this case was in the alternative. He 
ashed that either he or his father (the sixth defendant) should be 
put ' in possession of the whole of the properties in question or 
alternatively, that he (the plaintiff) should be put in possession of 
a moiety of the properties after partition. The Subordinate Judge 
held that the plaintiff was only entitled to a moiety. The plaintiff 
appealed against the decree of the Subordinate J udge in so far as 
it only gave him a moiety. In his appeal to this Court the point 
that he is entitled to the whole is not taken in the grounds of , 
appeal^ but the question was argued before us. We think the 
Subordinate Judge was right. The sixth defendant' also appealed 
against the decree of the Subordinate Judge in so far asit only, 
gave a moiety of the lands to the plaintiff, and this appeal was' 
dismissed. He appealed to this Court against the decree of the 
lower Appellate Court and then abandoned his appeal. As regards' 
one undivided moiety the plaintiff is suing on behalf of his father, 

. . In these circumstances we think the plaintifl^s case, in so far as he 

■ claims to be entitled to the whole, fails. In Ramama v. Ven/mh(l ) 
the son succeeded in setting aside an alienation, though ah earlier 
suit brought by the father to set aside the same alienation failed, 
the result being that the father succeeded in reoovering through 
his son what he could not recover himself and what he was estopped ^ 
from recovering by a suit instituted in his own right. But this 
case is distinguishable. It appears from the papers in the ease, 

'' though, it is not made clear in the report, that the father’s suit was 
to set aside the, alienation, not' on 'the ground that he had no power 
' to alienate, but on the ground that he had been coerced into making 
the alienation. Second Appeal No. 798 of 1901 is, therefore^. 

' •' dismissed. , We allow Second Appeal No. 799 of 1901, set aside 
' the decree of the lower Appellate Court and restore the decree of 
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the Subordinate Judge. The order as to costs in the Court of 
Krst Instance made by the Subordinate. Judge will stand. Both 
in the lower Appellate Couit and in this Court the .plaintiff’s case 
has been that he was entitled to the whole of the property in 
question. This hoing so, the parties wall bear their own costs in 
this Court and in the lower Appellate Court. 


APPELLATE CRIMINAL. 

Before Sir Arnold Whiie^ Chief Justice^ and Mr, Judiee 
Subrahmania Ayj/ar, 

BANDANU ATOHAYYA and othees (Accusei)), ArPELrAjsrrs, 
BMPER OB, Respondent. 

Grimdnal Proced'Ure Code—- Act V of 1898, ss. S66, 367 — Mode of delivering 
judgment and its conteyits — Judgment icritten and delivered after conviction of 
prisoners — Defect vitiating conviction. 

Wliere a jnclgiiient, in a criminal trial, was written and dolivored some days 
after the prisoners were convicted and sentenced : 

Meldi that this was a violation of sections 3GG and 3G7 of the Code of Criminal 
Procedure and was more than an irregularity. It was a defect which vitiated the 
convictions and sentences. 

Queen»JSmpres8 v. IfargoUnd Singh, (LL.R., Id^ All,, 242), approved# 

Ohaegb of murder. Three persons were charged with murder 
before a Sessions Judge and assessors. The assessors expressed the 
opinion that the accused were not guilty. The Sessions Judge 
found the first accused guilty of murder and passed the extreme 
sentence on him. He found the other two accused guilty of 
abetment of murder and sentenced them to transportation for life. 
'The judgment was (as is found in the judgment of the High 
Court), written and delivered some days after the prisoners were 
convicted and sentenced. 

The accused appealed. 

FI Ifrishnaswami Ayyar and F. Ramesam for- accused. 

The Public Prosecutor in support of the conviction. 
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* Referred Trial Fo. 8G of 1903 referred by J. Cotton, Sessions Judge of 
Yizagapatam Division, for confirmation of the sentence of death passed upon the 
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1903. 

August. 25. 


Judgment. — ^In this ease the judgment was written and deliyered 
some days after the prisoners, were convicted and sentenced. This 
is a, violation of the provisions of sections 366 and 867 of the Code 
of Criminal Procedure. In our opinion it is more than an irre- 
gularity. It is a defect which vitiates the convictions and sentences^ 
As to this we tate the same view as that adopted hy the Allahabad 
High Court in the case of Queen-Empms y. Margobmd 8{ngk{l). 
In all the circumstances we think the proper course is to set aside 
the convictions and sentences and to direct that the accused he 
retried. The retrial will he held at the November Sessions of the 
Vizagapatam Court. 


APPELLATE CRIMINAL. 

Before Sir Arnold White-y Chief Justiee. 

MOHIDBEN ABDUL KADIE and others (Accused)j Petitioners, 

p. 

• EMPEROB, Respondents.'^ 

Criminal Procedure Code — Act V oflSQS, s. 342 — Examination of accused— Filling 
gap in prosecution evidence hy questioning accused — Charge of defamation— 
Failure to prove marking and publication — Irregularity, 

Eight persons were charged with defamatio.n. by making and publishing 
a certain petition regarding the conduct of the complainant, * Though other 
evidence was adduced by the prosecution, it was not proved that the accused made 
and published the matter which was alleged to be defamatory. The Magistrate, 
however, asked the accused if thay had signed the petition, and accepted their 
answers as proving that they had and as relieving the prosecution from proving 
the making and publication of the alleged defamatory matter hy the accused. 
He convicted the accused : ‘ 

Eeld, that the convictions must he set aside. A gap in the evidence for the 
prosecxition cannot be filled up by any statement made by the accused in his 
examination under section 342 of the Code of Criminal Procedure. The omission 
to prove the making and publication of defamatoi’y matter is more than an 
irregularity ; ib is a defect which vitiates the conviction. 


(1) IX.E., 14 ah!, 242. 

« Criminal Eeyision Case No. 141 of 1003 presented under sections 435 and 439 
of the Code of Criminal Procedure, praying the High Court to revise the judgment 
of H. Moberly, Sessions Judge of Madura, in Criminal Appeal No. 80 of 1902 
confirming the conviction ^ 
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Ohaegb of defamation. Eight persons were convicted of del a- mohibken 
mation because in a petition to the Collector of the District of 
Madnra alleged to have been made and published -by them, the Empekos. 
complainant, a Hospital Assistant, was charged with having (inter 
alia) refused to' give medicine to cholera patients except when 
the hospital was open. The convictions were upheld, on appeal, 
by the Sessions Judge, who, however, commented thus on the 
Magistrate’s procedure 

must ‘invite the Magistrate’s attention to one grave 
irregalarity that he committed. It is a strict rule of law, that an 
accused person may not be examined except for the purpose of 
enabling him to explain any circumstances appearing in the evi- 
dence against him. On the 15th July the first four prosecution 
.witnesses were examined. Not one of them proved that the petition 
that the Collector received had been signed or sent by the accused. 

So far as I can see there was absolutely no evidence on 15th July 
that the accused had by words intended to be read made or published 
any imputation concerning the Hospital Assistant and yet on that 
very day notwithstandirig the provisions of section 3^2 of the Code 
of Criminal Procedure, the Magistrate examined all the accused 
and the first question he put to them was *did you sign the 
petition ? ’ A defamation case is a warrant case ; it w^as necessary, 
therefore, that the prosecution should prove that the accused made 
or published an imputation regarding the Hospital Assistant and 
the Magistrate should not have remedied the flaw in the prosecution 
ease by illegally examining the aocused about a fact regarding 
which no evidence had been given. Appellants have not taken 
exception in their appeal memo, to the Magistrate’s procedure. 

Had they done so, I should have been obliged to order a retrial.” 

The accused preferred this criminal revision petition. 

Mr. Ohamter^ for petitioners, contended that the accused ought 
to have been acquitted as the prosecution had failed to prove the 
making and publishing of the libel by the accused. The Magistrate 
was not entitled to fill a gap in the prosecution evidence by question- 
ing them and recording their statements under section 342 of the 
Code of Oriminal Procedure. This was not a mere irregularity. 

He cited BamnU Kumar Ghattah y. Queen-Empress{l), 

The Public Prosecutor in support of the conviction. 
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AMuTsTDre Oedee.— I interfere in this case witk considerable reluctance 

having regard to the delay which has taken place, the judgment 
Emfeeob. Qf ^.]jg Sessjong Judge having been given on 11th December 1902 
and the revision petition not having been presented till 20th April 
1903. 

But notwithstanding the . delay in the presentation of the 
revision petition, I do not think the eoirvietion ought to be allowed 
to stand. 


The Sessions Judge points out that there is no evidence of the 
making and publishing of the alleged defamatory statements by 
the accused. I am bound to accept this as true unless it could be 
shown that the Judge was wrong and that there was evidence of 
making and publishing. The Public Prosecutor is not in a position 
to show the Judge was wrong and as a matter of fact the record 
does not show any evidence of making and publishing by the 
accused. ^ The Head Assistant Magistrate appears to have assumed 
that certain statements made by the accused in answer to. questions 
put to them under section 342, Criminal Procedure Code, relieved the 
prosecution from the necessity of proving that the accused made 
and published the alleged libel. In this he was clearly wronc Tf 
authority be needed, it is to be found in Kumar ikaitah 

r Queen-Empress(l) where it was held that a gap in the evidence for 
the prosecution cannot be filled up by any statement made by the 

OoTe Thi' S ™der section 342, Criminal Procedure 

Code. The Sessions Judge got over the difiioalty by sayin- th# 

uo exception was takento the “ ii-regularity in the memorandum 
of appeal to him. The omission to proye the making and 
publishing by the accused seems to me more than an irregularity 
In my opinion it is a defect which vitiates the conviction. ' 

The conviction and sentences must be set aside and +l 
go b«,l to tie Hoad AwWant Magistral, J rotr&I 


(1) I.L.E., 26 Calc., 49. 
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APPELLATE CIVIL— PULL BENCH, 

"Before Mr. Justice Benson, Mr. Justie'e BImhyam Ayyangar and 
Mr. Justice Bussell. 

CHINNIPAEAM EAJAGOPALAOIIARI and anothee 

"(PlAINTIFP AND LbSAL EbPEBSENTATITE), APPELLANTS, 

V. 

LAKSHMIPOSS (Defendant), Eespondent.* 

Eeiit Eecovenj Act (Madraf^) — Fill of 18(55, s. 2 — Attachment hy landholder of 
tenmifs immoreuhle pro'pertij tnore ihan one year after rent due — Validity/. 

An attaobment of a tenant’s immoveable iH'operty, made more than one year 
after the date when the rent became duo as sx^eoified in the patta tendered, is 
not within the time limited by section 2 of the Rent Recovery Act* 

Appayasami r, Suhha, (I.L.R., 13 Mad., 463), dissented from. 

Suit to set aside an attacliment. The facts and the question 
raised are set out (by Sir Subrahmania AyyarjPffieiatingO.J., and 
Boddam, J.) in the following 

Order of Eererence to a Full Bench. — The question raised 
in this case is whether an attachment of the plaintiff’s immoveable 
property more than one year from the time when the rent became 
due as specified in the tendered patta was in time. In the lower 
Court it was held to be in time on the authority of Affctyammi v. 

This "decision appears to have been followed in Baja 
Papmima Row v. Duggimla Sembheswara Bow (2), 

It is urged before us that the reasoning upon which the decision 
in Appayammi t. 8ithha(l) rests has been greatly weafeened by 
subsequent j decisions, SriramviM v. 8ohhanadri\Apfa Bow^)^ 
Yenkatagiri Rajah v* Bamasa)m(4), Ku/maremami PiUai v. President^ 
Pisirict Board of Tanjoref>)^ and see also Sir Bamammi Mudaliar-r, 
Annadorai Ayyarfd), 


# Second Apj^eal No; 673 of 1901, jiresentod against the decree of A. 0. Tate 
District Judge of Ch-ingleput, in Appeal Suit Ho. 181 of 1900, presented against 
the decree of P. Krishna Rao Pantulu, District Munsif of Chingleput, in Original 
Suit No. 170 of 1900. 

(1) T.L.R., 13 Mad., 463. 

(2) Second Appeal No. 728 of 1809 (imroported;. 

(3) I.L.R., 19 Mad., 21. (4) I.L.R., 21 Mad., 413. 
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CiiiKKiPAKAM Moreover the decision iti Appayasami v. 8iibba{l) seems hai’dlj 
consistent vfith the language of sections 2 and 14 of the Rent 

C H A Bil 

•y* Eecoyery Act. 

Lakshmido.s. yicAv ill Affayamnii v. Subba{l) be strictly followed, it 

would not be easy to hold that a landlord is entitled to distrain 
moveable property within the fasli even though the rent had become 
due. There seems to be hardly any ground for holding that a 
landlord is not entitled in such circumstances to proceed for arrears 
due to him against moyeable property and section 38 of the Bent 
Eccovery Act would seem to imply that he has such a right. 

Wo therefore refer to a Full Bench the question whether the 
proceedings against the immoveable property in this case were 
taken iniiiiie within the meaning of section 2 of the Eent Eeeorerj 
Act. 


The ease came on. for hearing before the Full Bench constituted 
as above. 

P, S, Simswmni Ayyar for second appellant. 

Mr. Jtf. A, Tirmarayanachariar and F. C. Se%hachariar for 
respondent. 

The Court expressed the following 

Opinion. — Our answer to the question referred for our opinion 
is that the attachment of the plaintiff’s immoveable property which 
was made more than one year after the date when the rent became 
dne as specified in the patta tendered, was not within the time 
limited by section 2 of the Eont Eccovery Act VIII of 1865. 
The decision in ApimjasmniY, 8iibba{l) is in direct conflict with 
the decision in Thaymnma v. KulandmeM{2) and we thint that 
the view taken in the latter is correct. 

Section 14 makes it perfectly clear that the rent, or any instal- 
ment of rent, is deemed an arrear of rent if it is not paid on the 
date on which it is payable according to the terms of the patta or 
custom ; and it is not the less an arrear which accrued due on that 
date because the patta had not been tendered prior thereto, the 
tender being postponed to the end of the fasli or revenue year.” 
Such tender is only a condition precedent to the institution of legal 
proceedings for the recovery of ihe arrear of rent. Though 
coercive process against the land is postponed by section 38 of the 


(1) 13 Mad., 463, 


(2) I.L.Bu, 12 Mad., 465* 
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Act until tte cxpii*atioii of the fasli, yet, nnder section 2, limita- Ghinkipakam 

tion runs from the date when the rent (or instalment of rent) 

sought to be recovered became an arrear under section 14. 

^ til-,. « 1 * • Lakshmidoss, 

We may add that no real hardship results from these provisions 

of the law as instalments do not in practice fall due dining the 
first few months of the fasli, and the landlord has therefore a 
reasonably sufficient time after the end of the fasli to take proceed- 
ings even in regard to the earliest instalment in arrear. 


APPELLATE CIVIL— FULL BENCH. 

Before Mr, Jmtice Benson^ Jfr. Justice Bhashyam Ayycmgar and 
3Ir, Jtisike Bmsell, 

PERIASAMI MUDx\.LIAB and another (Defendants Nos. Sand 4), 1903. 

Appellants, AugnstlS, 13. 

December 7. 

V. 

SEETHARAMA CHBTTIAE and two others (Plaintiffs), 

Respondents."^’ 

* 

Hindu Law — Money due ly and decree against fathei — Execution proceedings after 
death offudgment-dehtor against family property in possession of sons refused — 

Suit by creditor against sons — Decree obtained — Hffect of decree against father 
as creating debt binding on so7is — Lhnitation Act XV of 1877, sclied. JJ, arts, 

52, 120 — Limitation for suit against son on original deh or on decree. 

Plaintiffs, in 189(5, obtainocl a decree against fcbe father of the i^rosent defend- 
ants, who died in 1897. Execution of that decree was refused as against the 
family property in the possession of the defendants. Plaintiffs, in 1899, instituted 
the present suit against defendants and obtained a decree. Questions having 
been referred to the Full Bench : 

Heidi (1) that independently of the debt arising from the original irans- 
aotion, the decree against the father, hy its own force created a debt as against 
Mm which his sons, according to the Hindu law, wore under an obligation to 
discharge, unless they showed that the debt was illegal or immoral j 

(2) that if the suit had been brought on the original ca,use of action the 
article of limitation applicable would have been the same as against the father, 
namely, article 52 1 but as the suit had been brought on the cause of action 
arising from the decree against the father the ax’tiole applicable was 120, 

Observations by Bkashyam Ayyangar, J., on the obligation of a son, under the 
Hindu law, to discharge debts incurred by his father. 


^ Second Appeal No. 49 of 1902, presented against the decree of W. Oopala- 
ohariar, Subordinate Judge of Bellary and Salem at Salem, in Appeal Suit No. 186 
of 1901, presentod against the decree ef K. 'R.oTnoi'io+Uo.rTrrn^ nr. « 
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Peeiasami Suit for monej. The facts are sufficiently set out (by Sabrab- 
Mudaeue 533 ^ 3 , 11 X 3 , Ayyar and Boddam, JJ.) in the following 
Sbethabama Oeder of Reference to a Fell Bench. — The present suit 
oHETTiAE. recovery of money which in the first instance became due 

in respect of the purchase of certain goods. The purchases were 
made (speaking generally for the piii’poses of this case) in 
September 1894. 

On the 12th November 1896 the plaintiffs obtained a decree 
against the father of the appellants alone. He died in 1897. 

On proceeding to execute the decree against the family property 
in the possession of the appellants and other members of the family 
execution was refused. 

The plaintiffs thereupon instituted the present snit on the 25th 
September 1899 against the undivided brothers of the deceased and 
his sons the appellants. As against the former the suit was 
dismissed, but the claim was decreed against the appellants in the 
lower Appellate Court. 

The main q[uestion is whether the suit is in time. 

The plaint, after referring to the original pmohase and the 
subsequent proceedings, including the obtaining of the decree, 
treats the cause of action as having arisen on the date of the decree. 

If ill a case like the present the cause of action is to bo taken 
as having arisen on the date of the original purchase, the question 
of limitation will dejiend upon which article of the Limitation 
Act applies to the case. In a suit as against the father^ undoubt- 
edly article 52 would have applied. It is contended that that 
aiticlc would not apply here and that article 120 is the only article 
applicable. Natasmjyan v. PonnuBami{l)^ Ramayya v. Venlmta- 
raimm{%)^ and Naningh Misra v. Lalji Mtsra{'S), lay down that the 
latter article applies. 

The case of Abboyi jSfaiclu v. P%h)wengammal{^) decides the 
contrary and lays down in effect that the article applicable is that 
which would have applied to the suit against the father himself. 

A further question which arises with reference to the question 
of limitation is whether exhibit E, which was a petition put in on 
behalf of the defendants by their vakil (one of the major defend- 
ants being described therein as the appellant's guardian, he, 

(3) I.EJR., 16 Had., 99. (2) I.L.R., 37 Mad., 122. 

(3) I.T.E.., 23 AU„ 206. 

(4) No* 14 of 1900 



VOL. XXVIL] MADRAS SERIES. ^ ’ 215 

however, not having been appointed under the Guardians and 
Wards Act) in the course of the Cvxecutioii proceedings on. the 
decree against the father after his death operates as an acknowledg- 
ment within section 19 of the Limitation Act as against the 
appellants who are minors. 

In Sobhmiadri ApfM Ban v. Sr lramuhh{l) .it was held that it was 
competent to a mother not appointed under any Act as guardian 
of her minor child to hind her child by acknowledging a debt on 
the part of the minor, provided that it is not barred by limitation 
at the date of such acknowledgment. 

In Anmpagauda v. Sangadigijapa{2) ^ it was held that a guardian 
appointed under the Guardians and Wards Act can sign an 
acknowledgment of liability in respect of, or pay part of the 
principal of, a debt, so as to extend the period of limitation against 
his ward in accordance with sections 19 and 20 of the Limitation 
Act, provided it be shown in each case that the Guardian’s Act was 
for the protection or benefit of the ward^s property. Whether in 
the case of a person not appointed as a guardian under the 
Guardians and Wards Act proviso in the Bo3nbaT case would 
be held necessary does not appear to have been decided. 

On the other hand it has been held in Wajibun v. Kadir 
Buhsk(S)^ that a mother as natural guardian of her child has no 
authority to make an acknowledgment on behalf of the minor so 
as to give a fresh start for limit ition. 

As to the contention that the cause of action is to be taken as 
arising on the date of the decree — that is to say, if the right sued 
upon is not the original sale Imt a right created by the decree — 
it was urged that in cireumstauces like the present it is mot open 
to the plaintiffs to found a cause of action on the decree, This 
has not been definitely ’considered and decided so far as we are 
aware although the case of Bamagga v. Venkaiarainam^i) would 
seem to. support this view. 

Having regard to the importance of the questions involved and 
the conflict of authorities we refer for the consideration of the Full 
Bench the following questions : — 

Whether independently of the alleged debt arising from the 
original transaction, the decree against the father by its own force 
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I’BWASAMi creates a debt as ajjainst liim, wliioh bis sons, according to tbe 
LDALIAR gj.Q gjj oUigatioii to dischargc, unless tbov show 

^CHETriAR illegal or immoral ? 

What is the ai-ticle of the Indian Limitation Act applicable to 
the suit against the son either upon the original debt or on the 
debt, if anj-, arising from the decree ? 

Whether a petition presented and signed by a vakil appointed 
on behalf of a minor representative of a deceased judgment-debtor 
by his natm-al guardian, in which there is an acknowledgment of 
the debt, is, within the meaning of section 19 of the Indian Limit- 
ation Act, an acknowledgment which would give a starting point 
against the minor 


The case came on for hearing in due course before the Full 
Bench constituted as above. 

Mr. Josq)h Satya Nadar for appellants. 

B,. Subrahmania Ayyar for respondents. 

The Court expressed the following opinion 

Benson, J.— With regard to the first question referred for our 
decr8ron,rt rs difficult to see on what principle a judgment-debt 
due by a father should be less the subject of a pious obligation 
on the part of his son than any other debt due by the father. 
That the debt is not the same as the original debt seems clear-.' 
It may, in fact, be more, or it may be less. Even though it be 
more than the original debt, the father, by vh-tue of the judgment 
IS bound to discharge it. A judgment of a competent Oom-t 
creates a du^ on the part of the father to discharge the sum 
decreed, and there is no reason why such a debt should be excepted 
from the rule of Hindu law which imposes a pious obligation on the 
son to discharge his father’s debts, provided they were not incun-ed 
for what are technically described as immoral or illegal purposes 
I would, therefore, answer the first question in the afih-mtive 
As regards the second question, if the suit had been brought 
on the original cause of action the ai-ticle of limitation apphcablo 
would have been the same as against the father, artMc 52 • 
but as the suit has been brought on the cause of action arising W 
he decree against the father the article applicable is 120. Itiok 
122 has, in my opimon, no appHcation, for the suit is not, in any 

vmw, a suit upon a judgment.” It is a suit to enforce a son’s 
pious obligation under tbe Tlmri. - a son s 


I.., 



yOL. XX?II,] MADEAS SEBIES. • Mi 

debt. There is therefore no bar by limitation and there is no 
iieoessitj to answer the third question in the reference. 

Bhashyam AyyaxgaiIj J,— Before answering the first and second 
questions referred to the Full. Bench for its opinion it is desirable to 
state suceitictly the substance of the course of judicial decisions 
cleflniiig the obligation of a. soiij under the Hindu law^ to discharge 
debts incurred by his father. It has now been clearly established 
that though the son is not personally liable for such debts — either 
during or after the life-time of the father — yet his interest and 
share in the joint family property belonging to himself and his 
father is, equally with the father’s share and interest in such pro- 
perty, liable for the father’s debts during his life-time ; and after bis 
death the entire joint family pro;^erty in the hands of the son is 
liable for the same. Such liability, however, does not attach to the 
son^s share in the joint family property dining the father’s life- 
time or to any portion of the joint family property in the hands 
of the son, after the .father’s death, if the father’s debt be one 
of the specified classes excepted by the Hindu law, such exceptions 
being generally referred to in judieia.1 decisions — though not very 
accurately — as illegal or immoral debts. If the father alienates 
joint family property for the discharge of a debt — not illegal or 
immoral — due by him, or if such property is sold in discharge of 
such debt in execution of a decree passed against the father, the 
voluntary alienation or execution sale will bind the son’s interest 
also in the property alienated or sold though he was not a party to 
the alienation or decree. If, however, the son has not joined in an 
alienation by the father or if a sale takes place in execution of a 
decree passed against the father only, it will bo open to the son to 
contend that the alienation or sale does not a.ffect his interest 
in the joint family property by showing that the debt in question 
of his father was one contracted or incurred hy^' him for an illegal 
or immoral purpose and as such is not binding upon him. 

Though during the father’s life-time the suit could not be 
brought against the son only, for recovery of a debt due by the 
father, yet the son may be joined as a party defendant in a suit 
brought against the father and if the plaintiff succeeds in the suit 
against both the father and the son, a sale of joint family property 
W'hich takes place in execution of such decree will bind the sou 

al CtA-™— .4'!^ /V'l' on rill, — 
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sale on tlxe ground that the debt was incurred for an illeo-al or 
i^oral puiposo-a plea which, if well founded, he ought to^’haro 
a vanced and established in the original suit, in which case the 
decree would have been passed against ;the father only and the 
suit would have been dismissed as against the son. 

If the dejee was obtained against the father only and the father 
dies before the decree is executed or fuUy executed, the decree can 
of course bo executed against the son (under section 234 of the 
ivd Procedure Code) m his ehai-aeter as “legal representative 
jthedeceased judgment-debtor; and in that case only the separate 

sold asT^*^ P^°P®rty of the deceased father can be attached and 
sold as the property of the deceased which has come to the hands 
of the legal representative, but according to the course of decisions 
this Presidency, the joint family property in the hands of the 
son could not be attached and sold either in whole ort w L 
mho deMt of these decisions being that in executing the decree 

the debt is an illegal or immoral one cannot be raised in execution 
proceedings and that the decree can be executed against the son 
under section 234, Gird Procedure Code onlv as t>,« u i 
sentative of his deceased father, who, equally with the father 
be bound by the decree, whatever may have been the character 
of the debt but who will be liable to satisfy the decree onlv to ih 

0ftted3»«edfatL, 

self-acqumed property, which have come to his ‘hands 
In my opinion the result will be the saniA , ’ j- 
brought against the father only, the father dies 

pmKonks the .uit agaimt a, the legal repreeenifoe if ’ 

dece^d fata aed .Itain. a dec„, agahTet hif 

It Las also been established by judicial decisions that not^r 
standing that a decree has been obtained ao-ainst ibi lT 
creditor may after the father’s death sue the^on subject of " 
to the law of limitation, upon the original causo of ^ 

» ta « the fata ,..a oeaeemed hae 

fata .. fetee ™h fe^f f ‘ 

e^eeuticn el the former deetee againel the fata t “ - 

U. death, againei the son fa his taLfart W 

and that the •ne.ie.i .r °/“^°ter as legal representative 
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the soE begins to rim^ not from the date of the death of tho father 
bot from the date from wliieh limitation eomnienced to run against 
the father himself Naichi v. Jtigah Panda (1)). In snch 

a snit against the son, he can of course 'plead the illegal or immoral 
character of the fathers’s debt, but if he fails to establish that defence 
and a decree is obtained against him it cannot bo executed against 
him personally hut only by attachment and sale of the whole or 
any portion of the joint family property in his hands. 

The difBculty arises in cases in which such an action against 
the son, upon the original cause of action, is barred at the time of 
the death of the father, though the execution of the decree obtained 
against the father is not barred. This difficulty was sought to 
be overcome in the case of MalUmn Naidu v. Jugala Pania(l) by 
attempting to treat the suit against the son as a suit upon the 
judgment which had been obtained against the father — in which 
ease the period of limitation would, under article 122, be twelve 
years from the date of the judgment. In that case the Division 
Bench which referred it for the opinion of a Full Bench on another 
point, overruled this contention on the ground that the sons not 
being parties to the judgment it was not binding upon them and 
they could not therefore be sued upon a judgment obtained against 
the father. As against the judgment-debtor himself or against his 
legal represe?itattve (who, as such, is equally bound by the judgment) 
it has long been held that under the Indian processual law the 
remedy is only by way of execution of the decree and that no 
suit could he brought upon the judgment {Merwanji Nemroji v« 
A£mbai(2))^ and section 94 of the Presidency Small Cause Courts Act 
XV of 1882 expressly provides that no suit shall lie on any decree 
of the Small Cause Court, and this provision is directly applicable 
to the present ease in which the judgment against the father was 
passed by the Presidency Court of Small Causes at Madras. 

The principal question which has been referred to the Full 
Bench in this case is whether a decree for money against the father 
by its own force creates a debt, binding on the father, which his 
sons are under an obligation . to discharge, unless they show that 
such debt was illegal or immoral. This question does not appear 
to have been ever before directly raised or considered, though 
the numerous cases in which a sale of joint family property in 
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execution of a decree for monej against the father has hceii held to 
hind the soii/s share and interest therein : really proceed on the 
footing that the decree-debt^ as a debt of record, is binding npon the 
son and that therefore the sale is binding npon him and the onus 
has not been east on the purchaser at such sale to prove and establish 
as against the son, independently of the judgment, the original 
antecedent debt or obligation in justification of the sale, a.s he 
would have had to do if there had been no judgment against the 
father but the father had made a voluntary sale of joint family 
property for the discharge of an alleged antecedent debt. In my 
opinion the first question referred to the Full Bench must be 
answered in the affirmative for the following J reasons. As the 
decree-debt cannot be recovered from the son (after the death of 
the father) by executing the decree against him personally or in 
respect of joint family property in his hands and as it is always 
open to him to contend that the decree-debt is illegal or immoral 
and therefore it does not bind him, the reason why no suit could 
bo brought against the father himself for recovery of the judgment- 
debt is inapplicable to a suit being brought against the son for 
recovery of the decree-debt. No doubt, as held in the order of 
reference in the case of Mallesam Naidu v. Jugala Panda{l) already 
referred to, a suit would not lie against the son on a judgment 
obtained against the father to which the son was no party and 
which, therefore, as a judgment could not bind him. But I can 
see no reason why a suit could not bo brought against the son to 
recover a debt of record due by the father, which debt the father 
was under an obligation to discharge, quite independently of the 
cause of action or the alleged original debt on which the suit had 
been brought against him . Under the English law a j udgment that 
the plaintifE shall recover, against the defendant, a sum of money 
as debt or damage or costs of suit, creates a debt which is therefore 
a debt or contract of record and a judgment for the defendant that 
he shall recover a sum of money for his costs of defence also creates 
a debt of record. Judgments of Oouitsnot of record and judg- 
ments of B'oreign and Colonial Courts create simple contract debts, 
(.ficake on ' Contracts,’ page 133.) Payment of these debts can l?c 
enforced not only by ^execution of the ordinary process of the 
Court but also by an action of debt upon the judgment except in 
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respect of judgments of ttc ‘Statutory Coiinty Courts, in regard to 
whicii it has 1)0011 held — as it has Seen held in India with ref crcnco 
to the judgments of all Ooiuts goyemed by the Code of Civil 
Procedure^ — 'that an action upon the judgment would be inconsistent 
with the remedies on the judgment provided by the County Courts 
Acts. There is no reason whatever for holding that under the 
Hindu law judgments given by the Sovereign or by judicial tribu- 
nals established by him. are less solemn or less obligatory by their 
own force than they are under the English Jurisprudence. A Hindu 
father, therefore, against whom a decree has been passed for 
a sum of money is under no less obligation — ^legal and religious — 
to obey the decree and discharge the debt thereby imposed upon 
him than to discharge debts ^ contracted ’ by him ; and the pious 
obligation of the son to discharge his father’s debts extends as much 
to the one as to the other. The whole of the joint family property 
in the hands of the son must be held liable to satisfy the debt 
imposed upon the father by the judgment, as a solemn debt of 
record, quite independently of the original cause of action or 
alleged debt on which the suit against the father had been brought. 
In cases in which a cause of action against the father for a toid, 
may not suiwive him or, though sui'viving him, the tort committed 
by the father may be one in respect of which the son as such may 
not under the Hindu law be under a pious obligation to make 
good the damages out of joint family property, no suit could, on 
the death of the father, be brought against the son ; bnt if a decree 
for damages had been obtained against the father in respect of 
such tort the amount awarded as damages would, subject to the 
exceptions under the Hindu law, be binding upon the son as a 
debt of record dne by the father and on his death a suit could be 
brought against the son to enforce payment of the same out of 
joint family property in his hands though no suit could be brought 
against him on the original cause of action against the father. The 
decree against the father can of course, like any other decree 
against him, bo executed against the son, in his character as 
legal representative to the extent of the separate or self-acquired 
property of the father which has come to bis hands. 

In oases, therefore, where a decree for money has been obtained 
against the father, but he dies before execution of the same, the 
creditor has, besides executing the same against the son as le^al 
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Psriasami eauso of action— if it be one in^respect of wbioli the son as such 

MUOAT.SAR be liable— or to enforce payment of the deeree-amotint as a 

debt of record dac by the father. In the former case the judgment 
against the fathdi* cannot be relied upon by the creditor as binding 
the son and he must prove and establish the cause of action or the 
alleged debt just as if no such suit had been brought against the 
father and judgment obtained. In the latter case, the judgment 
as such would not hind the son and it will be admissible only to 
prove the existence of a judgment-debt due by the father at the 
date of the judgment; and the only defences open to the son will 
be either that the decree-debt is not one which is binding upon 
him — as being illegal or immoral under the Hindu law — or that 
the same has been discharged, whether such discharge (by payment 
or adjustment) has been recorded as certified (pide section 258, 
Civil Procedure Code) or not. 

I need hardly add that it will not be open to the creditor, after 
the death of the father against whom he had obtained a judgment 
which has not been satisfied, to recover the amount twice over from 
the son both by suing him on the original cause of action and also 
on the judgment-debt, any more than he could at present recover 
the amount twice over by suing the son on the original cause of 
action and also by enforcing payment of the judgment-debt by 
executing the decree (obtained against the father) against the son 
in his character as legal representative. The same is the case 
under general law in respect of all joint and several liabilities in 
regard to which though judgment against one — which remains 
unsatisfied — is no bar to the recovery of judgment against any 
other or others of the debtors — ^there being a cause of action against 
each severally —yet the amount can be realiized only once and the 
satisfaction in whole or in part of the decree against any one 
will in law operate as a satisfaction in whole or in part of the 
cause of action against each of the other debtors and, if any 
decree had been obtained against any of them, as a satisfaction, in 
whole OP in part, of such judgment-debt also. (Bhmput Sing 
V. Sham Soonder 3imer{l), Leake on 'Contracts/ third edition, 
pages 377 and 780.) 

'Where the ei'editor sues the son on the original cause of action 
the law of limitation— including the article in the second schedule 
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to the Limitation Act — applieable to snoh suit will be just the same 
as that wbiok would be applicable to it if it had been brought 
against the father himself. This is conclusively established by the 
principle of the decision of the Court of Appeal in Beclc v. Pieree{l), 
It was there held ‘ that the cause of action in respect of which a 
husbaaid is liable for his wife’s ante-nuptial debts is his wile’s 
contract^ not his own, and the statute of limitations had always 
been regarded as beginning to run in his favour as well as in his 
wife’s from the time when the cause of action accrued against her 
and any aclaiowledgment or part payment by her before marriage 
kept her debt alive both against "her and her after-taken hushand. 
In the case of a contract, no doubt, the only person who can under 
the general law be ordinarily sued on it is the contracting party or 
his legal representative or in some eases his assign. But if a 
son is under the Hindu law under an obligation to fulfil the 
father’s contract of debt, as a husband is under the English law 
to fulfil his wife’s ante-nuptial contract of debt, the suit against the 
SOB. or the husband is a suit on the contract just as much as a suit 
against the legal representative of a contracting party. It may be 
that the liability of the contracting party himself is unlimited but 
that of the son or the hushand or the legal representative on the 
same contract is limited, in the case of the son to the extent of the 
joint family proper!}" in his hands, in the case of the husband to 
the extent of his wife’s property which he may have acquired, and 
in the ease of the legal representative to the extent of the assets of 
the deceased which may have come to his hands. But in all these 
cases the cause of action on which the son, husband or legal 
representative is liable to be sued is that agamst the father, "wife 
or person represented respectively, and the law of limitation 
applicable is therefore the same. 

In Narminga v. 8ubba{2) , however, it was held by this Court that 
a suit on a bond against the executant thereof and his sons wa,s 
not, with reference to the provisions of Act XI of 1865, a suit of a 
nature cognizable by a Court of Small Causes, so far as it sought 
relief against the son. No reasons are stated in the judgment, but 
if, as contended by the respondents’ pleader, the inference to be 
drawn from the judgment is that the suit, as against the sons, 
cannot be regarded as founded upon a ‘contract’ within the 


■ Pekiasami 
Mudaliar 

V. 

Seethaeama 

Ohettiar. 
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Ffmasami meaning of section 6 of Act XI of 1865 , 1 am, with all respect, 
Mudaliar to coiicm' in that decision. 

Seetharama The decision ill Beck y, Pmre{l) (aheady roforred to) is also 
CiiiaiiAE. ^i^^^tsiYe on the question that the rceoveiy of a judgment against 
the father— which has however not been satisfied — is no bar to a 
subsequent suit against the son on the same cause of action. 

Where the creditor however sues the son, not upon the original 
cause of action, but to recover the debt created by the decree 
(against the father) as a debt of record, the article of the Limitation 
Act applicable to the suit would be the residuary article Xo. 120, 
which prescribes a period of six years commencing from the time 
when the cause of action accrued. The cause of action for such a 
suitbeiug the contract of record which imposed the decree debt upon 
the father, time will begin to riin from the date of the judgment 
against the father unless the decree itself provided for payment of 
tlie dccrcG-debt at a future date, in which ease time will run from 
such date. It should, however, be borne in mind that the son is not 
legally bound to discharge the father’s debt if it was not a subsisting 
debt at the date of the father’s death. If therefore the execution of 
the decree against the father was barred at the date of his dea-pi 
the creditor cannot bring a suit against the son to enforce payment 
of the debt of record though the period of six years from the date 
of the judgment has not expired. 

The answer to the second question therefore is that if the suit 
against the son is upon the original cause of action, the law of 
limitation applicable thereto is the same as that which would have 
applied to the suit if it had been brought against the father 
himself ; but if the suit is for the recovery of the debt of record 
arising from the decree against the father, the article of the law of 
limitation applicable to it is Xo. 120 of the second schedule to Act 
XV of 1877. 

As regards the third question referred to the Pull Bench, it is 
admitted by both sides that in the view which wc have expressed 
on the first and the second questions this question becomes unne- 
cessary and as the point is one of considerable difficulty involving a 
consideration of several English and Indian decisions cited before ns, 
I prefer to express no opinion on it in a case in which the question 
does not really arise, beyond observing that, for purposes of giving 


( 1 ) L,B., 23 Sl§. 
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a fresE starting point for compxiting the period of limitation, 
payment of interest or part payment of principal by a receiver or 
guardian, may stand on a different footing than an aclmowlcdgiaeiit 
of liability made by him. 

Bussell, J. — I concur. 


APPELLATE CIVIL— FULL BENCH. 

Before Mr, Justice Benson^ M)\ Justice Bhashjcmi Ayyangar ard 
Mr, Justice Bussell. 

rONNUSAMt MUDALI (BiSFENruNT), ApnaiANT, 

r. 

MANDI SIJNDAEA MUBALT (Plaintiff), Eesponbent.^ 

Civil Procedure Code — Act XIV 0 / 1882, ss. 525, 540, 620 — Apphcailon io file an 
award — Registration a$ a suit — Award set aside — Application for revision — 
Maintainability-^Eight of appeal from order setting aside aioard. 

An appHoation was made to file an award in a District MnnsiPs Court and 
was registered as a suit. The defendant appeared, and the District Mnnsif took 
evidence, whereupon, he refused to file the award and set it aside, being of 
opinion that the arbitrators had been guilty of misconduct in making the award. 
The applicant filed a civil revision petition in the High Court : 

Eeld^ (1) that the order refusing to file the award and setting it aside was a 
decree, and (2) that an appeal lay against that decree. 

Application to file an award. Plaintiff had applied to the District 
Mnnsif of Vellore, under section 525 of the Code of Civil 
Procedure, to file an award made by two arbitrators, to , whom 
plaintiff and defendant had referred certain differences. The 
application was registered as a suit, whereupon defendant appeared, 
upon notice, and opposed the filing of the award. The District 
Munsif took evidence and, being of opinion that the arbitrators 
had been guilty of misconduct in making the award, refused to file 
it aud set it aside. The plaintiff then applied to the High Court 
for revision of the District Munsif’s order. 


^ Appeal No, 20 of 1903 under section 15 of the Letters Patent against 
the judgment of Sir Arnold White, Chief Justice, dated 2nd February 1903, in 
Civil Revision Petition No. 267 of 1902, presented under section 622 of the 
Code of Civil Procedure to revise the decree of S. Baghunathaiya, District 
Munsif of Vellore, in Original Suit No, 369 of 1900, dated 31st March 1902. 
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TomvMm The easo first eamo before tbo OMcf Justice, who held that 

KtjDATu eiroauistatLoos referred to by the District Mtiiisif as involving 

lUNin misoondnet were mere inforinalitios in the procedure of the 
llouTi. arbitrators, that no misconduct on their part had been made out, 
and that, under section 526 of the Code of Civil Procedure, the 
District iCmisif had no power to set aside the award. Ho reversed 
the order and directed the award to be filed. 

Against that order, appellant filed this appeal, under article 16 
of the Letters Patent. 

Hon. Mr. C. Sankaran Nmjar and E. Sioarmna Ayyar for 
appellant. 

F. lirishmmami Ayyar for respondent. . 

The case came on for hearing l)eforc Su1>rahmania Ayyar and 
Boddani, JJ., who made the following 

Ordeu op Epferenoe to a I"ull Eenujh. — The respondent in 
this appeal applied to the District Mnnsif of Vellore, under section 
525 of the Code of Civil Procedure, to file an- award made by tw» 
arbitrators t^ whose decision the respondent and the appellant h ^ 
submitted , certain differences in connection with a partnersi^H 
trade they had been carrying on, * J 

The application having been registered as a suit, the ap^llant 
appeared upon notice and opposed the filing of the awar(OT The 
District Munsif having taken evidence, and being of opinion that’ 
the arbitrators had been guilty of misconduct in making th(^. award 
refused to file it and set it aside.^”' 

The respondent then applied to this Court under section 622 of 
the Civil Procedure Code to have the order revised, and the learned 
Chief J ustioe came to the conelusion that the circumstances referred 
to by the District Munsif as involving misconduct were mere 
informalities in the procedure of the arbitrators, that no misconduct 
oil their part was made out and that under section 526, Civil 
Procedure Code, the^ District Munsif had no pow^i^to set aside the 
aw^ard, and consequently reversed the order of^he Munsif and 
directed the award to be filed. 

In this appeal one point which arises for determination has 
reference to the nature and effect of the order of the District 
Munsif. If the said order was a decree within the meaning of the 
expression as used in the Civil Procedure Code and one appealable 
under the provisions thereof this Court would have no jurisdiction 
to interfere in revision. 
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In Mma Vihmma v. Krisimn Namhudri{l) it was, no doubt, fonnusami 
bold that a decision whereby a Court refuses to file an award under 
section 526 is not a decree, but only an order against wIiicH the 
Code allows no appeal. The learned J udges based this riew solely 
on the ground that the proceeding under section 525 is not in fact 
a suit — a ground, which, with all deference to the learned Judges, 
is obviously untenablo, inasmuch as the section itself speaks of the 
proceeding, once the application is registered, as a suit and it is 
now established beyond controversy that such a proceeding is a suit 
•though it be one commenced by an application and not by a plaint 
in the usual form. Our attention was also called to the following 
observation in Gowda Magaia v. Gowdu BImgcwan{2) tending to the 
same view*^ : — In tlie former ease (ie,^ where the Court refuses to 
file the award) no right is eonolusivoly negatived, for the award 
can be enforced 1>y an ordinary suit (see at page 300). But the 
suggestion thus made is in effect in conflict with the observations 

the Judicial Committee in Mnhammad' Nawaz Khan y. Alam 
» (3) which clearly imply that any matter which is directly 

substantially itL issue and is determined in a proceeding under 
'\c-ection; 525 'would be res judicata in any subsequent litigation 
bet\'^n the same parties involving the same points. 

, . Storeover, according to the ratio decidendi of the decision of 
. the majority in the Full Bench case of Mahomed WaKiduddin v. 
Sakman{4:)-, an order such as that in question here is a decree ; and 
the recent case of Ghulam Jilani v. Muhammed ^MasBan{b) relied 
on by the appellant shows that the J udioial Committee apparently 
take the same view. At page . 58 of the report, their Lordships, 
dealing with the case of applications to file awards made out of 
Court, observe : — Proceedings described as a suit and registered 
as such should be taken in order to bring the matter . , . . under 
the cognizance of the Court. That is or may be a litigious proceeding 
— cause may be shown against the application — and it would seem 
that the orda: made thereon is a decree within the meaning of that 
Expression as defined in the Civil Procedure Code/’ And as at 
page 56 they say ‘‘tho decisions of the Indian Courts on those 
provisions .(viz.,;4hose of the Civil Procedure Code relating to 
arbitrations) are so conflicting that it may be useful to state the 


(1) I.UB., 3 Mad., OS. 
(3) L.B., 18 I.A., 7S. 
(6) L.R., 29 I,A., 51. 


(2) 22 Mad., 299. 

(4) 25 Calc., 757. 
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PoKNusAMi eolieluBions at wliieli tlieir I-ordsliips liavo arrived on some of the 
Mijdali disputed points brought to their attention in the cotixee of the 

Mandi argument the view stated in the passage quoted above has to 

Uvil\ht be accepted as an actual decision by the Committee on the point 
dealt with. It, therefore, seems to ns that the ruling in Mam 
Yikrama v. ICridnan Nambudri{V} on the point under consideration 
is erroneous. 

.Jfext, taking the Munsif^s order in question to be a decree it 
seems to us to be clear that an appeal lay against it, for the 
proliibition against an appeal contained in the conelnding part of 
section 522 has reference only to a decree passed on an award 
accepted as valid and cannot apply to an order amounting to a 
decree which neitlier rests on nor is made in accordance with an 
award but proceeds on the footing that tliere is no valid award.. 
The eases of Komhi Achen v. Pa.ngi Achen(2) and Krishnan Cheiii 
V. Muthxi Pahndi Vae/ia Makali Tevar{%) are decisions relating 
to decrees passed in accordance with awards. 

We, therefore, refer for the decision of the Full Bench the 
questions — 

(1) Whether the order of the District Munsif, dated the 31st 
March 1902, refusing to file the award and setting it aside is a 
decree ? and 

(2) Whether an appeal lay against it ? 

The case came on for hearing before the Full Bench constituted 
as above. 

Hon. Mr. C\ Sankaran Nayar and It Sivarama Aygar for 
appellant. 

F. Kridimmxmmi Ayyar for respondent. 

The Court delivered the followdiig 

Orimoisr. -—We think that the matter is practically concluded 
by the dkimn of the Privy Oouneil in the recent case of GJmhm 
Jilmi V. Mulmmned Sassan(4) that an order made on an 
application to file an award under section 525 of the Civil 
Procedure Code would seem to bo a decree within the meaning 
of that expression as defined in the Civil Procedure Code.’"' This 
is a considered dictum^ and is, we think, fully in accordance with 
the scheme and policy of the Code. 


(1) I.L.R., 3 Mad., 68. 
(3) 22 Mad,, 172. 


(2) 21 Mad., 405. 

(4) L,R., 29 LA., 61. 
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TAe deeisioB. of the Privy CoiiBoil in Muhammad Nawaz Khan 
V, Alam Klian{\) is not at variance with the above view. We 
think that the conti’ary view taken in Mana Vikrama v. Krisinan 
Nambtidri{2) is erroneous. 

Oiir answer to tfec reference made to ns is (1) that the order of 
the District Mimsif refusing to file the award and setting it aside 
is a decree, and (2) that an appeal lay against that decree. 


The appeal came on for final hearing in duo course before 
Sir Siibrahmania Ayyar, Offg, O.J., and Boddam, J., when the 
Court delivered the following 

JiiDGMEHT. — Follomng the ruling of the Pull Bench, we 
reverse the order of the learned Chief Justice on the ground that 
m appeal lay and no revision petition could be heard. 

Each j>arty will bear his own cOvsts in the revision petition 
as well as in this appeal. 


APPBTiLATE CIVIL— PULL BENCH. 

Before Mr. [Justice Benson^ Mr, Justice Bhasliyam Ayyangar 
and Mr, Justice Bussell 

SIVAG-AMI ACHI (Defenpaot No. 7 — Seventh Oountek* 
petitionee), Appellant, 


SUBRAHMANIA AYYAR (Plaintiep), Petitioneb, 

^ Respondent.^ 

Civil Frocadure Code— Act Xlf of 1S32, s. 287 — Fi'occedings relating to ^rocluma^ 
lion of sale — Order ” — Api^eal, 

Fone of the proceeding’s of a. Court under scot ion 287 of the Code of Civil Pro- 
cedure and the rules framed tiievounder in relation to the proclamation of sale is 
an “ order ” within section 24f' and as such appealable as a ‘‘ decree.” 

Sivasami Kaiclcar v. B.atnascm.i F’a?'cS:ar, (I.L.U., 23 Mad., 568), and Qa7iga 
Prosadj v» llaj Qoomar Singh, (I.L.E., 30 Calc.j Gl7), dissented from. 


(1) I.L.l?., 18 Calc., 414. (2) I.L.B., 3 Mad., 68. 

^ Civil Miscellaneous Appeal No, 117 of 1903, presented against the order 
of P. J. Itteyerah, Subordinate Judge of Kumbakonam, in Execution Petition 
Beffister Fo. 215 of 1902 ('Original Suit Nn. 4.n nf lonm 
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S ITAG AM I Proceedings under section 287 arc in themselves administrative and not judicial , 

Aciii bat if and when a sale does take place, and it has to be judicially confirmed, 
SUBRAiiMAMA taken to the confirmation of the sale on any of the groxxnds 

Ayyak. mentioned in section 311 of the Code, some of which may relate to the contents of 
the proclamation. 


# 

Question referred to a Pull Bcneh. The ease came first before 
Boddam and Bbasbjam Ayyaiigar, JJ., who made the following 
Oedee op Eefeeence to a Pull Bench. — This appeal 
relates to the settlement of the proclamation of sale made by the 
Court to can*}' out an order absolute for sale of property ordered 
to bo sold under a mortgage decree. The grounds of appeal taken 
are as to the estimated market value of the property set out, the place 
where the sale is to take place, the lots in which it is to bo sold and 
the amount for the recovery of which the property is to be sold. 
A preliminary objection is taken that no appeal lies against the 
proceedings of the Oomt under section 287, Civil Prooednro Code, 
and the rules of the High Court framed thereunder, and that such 
proceedings are not orders within the meaning of section 241, Civil 
Procedure Code, as the expression “ order is defined in the Code, 
We are disposed to think that the preliminary objection is well 
founded and that under section 287, Civil Procedure Code, the pro- 
ceedings are in themselves administrative and not judicial, but that if 
and when a sale does take place, if ever, and it has to be judicially 
confirmed, objections may ]>e taken to the confirmation of the sale 
on any of the grounds mentioned in section 311, Civil Proeedure 
Code, some of which may relate to the contents of the proclamation. 
This view receives strong corroboration from the provision enacted 
by section 288, Civil Procedure Code, that no Judge or other public 
offieer shall be answerable for any error, mis-statenieift or omission 
in any proclamation under section 287, Civil Procedme Code, unless 
the same has been committed or made dishonestly, a provision 
which, in view of Act XV III of 1860, would have been quite super** 
fluous if proceedings under section 287, Civil Procedure Code, were 
j udioial and not ‘‘ administrative. 

Against an order confirming or roLising* to confirm a sale there 
is a right of first appeal under section 588, Civil Procedure Code, 
and no second appeal can lie, but if proceedings under section 287, 
Civil Procedure Code, are regarded as orders passed under section 
244, . Civil Proeednre Code, relating to proceedings in execution 
between parties to the suit, there will be not only a first appeal but 
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also a second appeal. In support of the right of appeal Simsami sivagami 
Naicliar v, Batnasami dVazckarCl) and Ganga Prosad t. Baj Coomar 
Smgh{2) are relied on hy the vakil for the appellant, hut we doubt Subiuhi'ania 
whether in those cases the above considerations were urged before 
the Courts and whether in deciding them it was intended to dcoido 
that the proeeeding.%of the Court under section 287, Civil Proeedui’o 
Code, and the rules framed thereunder were orders within the 
meaning of section 244, Civil Procedure Code. 

In these circumstances we refer for the opinion of a Full Bench 
the following question : — 

Whether all or any of the proceedings of a Court passed 
under section 287, Civil Procedure Code, and the rules made 
thereunder in relation to tho proclamation of sale arc an ‘ order ’ 
within section 244, Ci^ul Procedure Code, and as such appealable 
as a decree.’’ 

The case came on for hearing before the Full Bench constituted 
as above. 

K, Bahmukunda Agyar for appellant. 

C. B, Tiruvenkatachariar for respondent. 

The Court expressed the following 

Opinion. — Our answer to the reference is that in our opinion 
none of the proceedings of a Court under seetion 287, Civil Pro- 
cedure Code, and the rules framed thereunder in relation to the 
proclamation of sale is an order” within section 214 and as such 
appealahlc as a decree.” 

Wc eoncin in the reasons given in the Order of Keforeuee, and 
we 3nay add that tho view that the proceedings in themselves, under 
section 287, arc of an administrative and riot a judicial character 
is further supported by tho fact that special provision is made in 
section 287, to summon witnesses and make enquiry into tho matters 
referred to in the section, a provision which would be superfluous 
if the proceedings were judicial. Wo are therefore constrained to 
dissent from tho decisions in the eases of Sivasami Waickar v. 

Batmsami Naickaril) and Ganga Promd v. Baj Coomar Singh{2), 

To allow an appeal, and, as a consequence, a second appeal, in 
regard to proceedings under section 287 as if they were orders 
3 nade under section 244, and therefore decrees, would enormously 
increase the difficulties and delays which even now occur in obtaining 

(1) 23 Mad., 308. 


(2) Lh.n,, 30 Calo.,ei 7 * 
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SfVAiiAMi the execution of deoreen, and that without any coiiiitcrhalanoing 
advantages. For if the sale is oveiitiiaJly held, and a material 
S0BIUHMANIA iiTCgularity in publishing or eondiicfcirig it is proved and loss has 
Atyab. thcroby been caused to the objector ho can get the sale sot aside ; 

whereas even if there has been an irregularity l)ut no loss has 
resulted it is contrary to the policy of the Code (section 311) to 
interfere with the sale. 


1903 . 

Hovember 
3 , 4 , 5 , 13 . 


APPELLATE CIVIL. 

Before Sir 8. Subrahmania Ayyar^ OffidaUng Chief Justice^ 
and Mr., Justice Bhashyam Ayyangm\ 

KOOHIBLAKOTA VENKATAKEISTNA BOW (Defetoant), 

Appellant, 

V, 


TABBEVU VENKAPPA anu anothek (Plaintiffs), Eesponbbnts.^' 

Limitation Act-^XV of 1877, j?. 28, sched. II, art, 142 — Bait deiiveen third parties---- 
Delivery of^reseMi defendants land in eseecution — Present defendant not a party — 
Knowledge of delivery-— -Acqtdescence — Kailure to apply for remstatement— 
Dispossession for more thmp twelve years— KMinciimt of title, 

Tlie title to a piece of land was (apparently) vested in defendant prior to 
1877, and defendant, till then (apparently) had possession of the land. In 1867, 
a salt was broag-ht by the father of the present first plaintiff against a third 
party fox* the recovery of laud. The jaesent defendant was not a party to that 
Htiit. In 1874, In exeentiou of the deci'ee in that suit, i^assed in favour of the 
plaintiff therein, tho Suhordinate Court appointed a Commissioner to make a 
local investigation and submit a I'eport showing the land to bo delivered to the 
plaintiff therein. The Commissioner personally inspected the laud, and, in his 
report, mentioned that tho present defendant, though not a party to that suit, 
raised the objection that the boundaries fixed by the Commissioner of the land 
to be delivered to the plaintiff therein included land belonging to the present 
defendant, • The report was considered by the Subordinate Judge, but the 
present defendant apparently did not appear before him, and tlie Subordinate 
Judge heard the x^Sbrtics to that suit and confirmed the plan prepared by the 
Commissioner aod ordered delivery to be given to the plaintiff in that suit of the 
land shown in the plan. That order was modified by the District Court, and in 
1877, a warrant of delivery was issued hy the District Judge to the Nazir, 
directing him to deliver possession of the imoperfcy to the plaintiff therein and to 
eject the person in enjoyment of the land if he should refuse to quit. This 

^ Appeal No. 148 of 1901, presented against such portion of the decree of 
J. H. Muiiro, Distriofc Judge of Godavari, in Original Suit Kct 38 of 1899. ' 
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warrant was executed but, as the Jiiarka wbicb bad previously beeu placed on the KociiRRDAi 
laud had been washed away, the Xazir fixed the boundaiies again, ajul on this KOIA 
occasion also the present defendant’s odioials appeared before' the Nazir and j^^eisiiu^^Row 
ohjoct^jid to liis deL’vering over the land, and re<{ueste<l him to commuaicato their ^ v, 
objection to the Court. The delivery was, however, made to the plaixitiff in that Vadeevu 
suit, in the preseuce of <ho present defendant’s officiais, and in spite of their 
objections raised -on his btdialf, in 18{)P, the present suit was instituted by the 
sou of the plaintiff in the former suit (and anofher) to recover possession of the 
sahie piece of land, when it was objected for the defendant that, tlioiigli the 
delivery of the laud in 1877, might be operative as a tiansfer of possession to the 
decree-holder as against the defendant in that suit, it did not amount to a 
dispossession of the present defendant, if possession was then in fact and in law 
wdth him ; 

JIcM, tliat the defendant had been dispossessed. The oonieution now raised 
on his behalf might have prevailed if thfi delivery of possi'ssion had, been made 
without the present defendant.’ ,s kuowletlge. But inasmuch as such delivery 
had been .made in tlio presence of the present defendant’s officials and in 
spite of their objections, it could not be said that the present defendant had not 
been dispossessed simply beoanse pusseH.siou was not clelive}*ed by enclosing the 
land with fences, though the boundaries wert‘ maj'ked. J taving regard to the 
nature of the laud, nothing liad io bo clone beyond what was done to eli’ecC 
delivery of possession. Jf, therefore, possession and title were really with the 
defendant at the time, he could have applied to the Court under section 230 of 
Act VIII of 1859, complaining of the delivery of possession and praying for his 
reinstatement. Defendant had, however, taken no action in the matter but had 
acquiesced in the proceedings, either because lie really had .no tith* to possession, 
or because he was’ indifferent, and he had nob cuif.ivated the land since delivery 
of possession bud been given. The defendant's title, if any, had theroforo become 
oxtinguisbed in favour of the j)laintift‘ in cr about 1880, under the combined 
operation of article 112 and section 28 of the Limitation Act, 

Suit for land. The facts and arguments are fully set out in. the 
judgment. The District Court allowed the plaintiffs^ claim in 
part and disallowed the rest. 

Defendant preferred this appeal. Plaintiffs preferred a memo- 
randum of objections. 

F. Krishnaswami Ayyar^ iV. Subba Rtm and 8, Oopala-^wami 
Ayyangar for appellant. 

£7. Ramachandra Bao Saheh and IC Venhxtalingam for 
.respondents. 

The respondents sue to eject the appellant from 

an island in the Godavari ; the Ooiirfc of First Instance allowed the 
claim in part and disallowed the I’est. The appellant has preferred 
this appeal in respect of the portion decreed to the respoiidentsj 
viz.j the tract referred to by the District Judge as the triangle 
ABO ; the respondents ba’^'e lodged a memorandum of objeotionsj 
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KociiEELA- under section 561, in respect of tke portion disallowed. The 
Tenkata. argued at groat length, but, in our opinion, it fails on 

KKisTKA Row the ground that oven if, as contended on behalf of the appellant, 
VADEET 0 the title to the island, including the triangular portion, was in him 
Tenkapfa. 1877, and he then had such possession of the triangle as it 

was capable of, he was in law dispossessed of the same in May 1877 
and deliyery of possession thereof was, under process of Court 
(exhibit A) made to the respondents adversely to the appellant, 
in execution of the decree in Original Suit ISTo. 46 of 1867, though 
the appellant was no party to that suit, and that his title has been 
extinguished in favour of the respondents prior to 1891-92, when 
he entered upon possession of the land. 

Original Suit No. 46 of 1867 was brought by the first 
respondent’s father against the proprietor of the Grutala Estate for 
the recovery of an island in the same part of the Grodavari, which, 
admittedly, was at the time a sandy waste not fit for any kind of 
cultivation. The suit was dismissed by both the Court of First 
Instance and the lower Appellate Court, apparently on the ground 
that the land sued for was mere sandy waste, but on the 24th 
November 1871, the High Court in second appeal reversed the 
decrees of the Courts below and ordered and decreed That the 
plaintiff is entitled to recover the whole or so much of the island 
in dispute as lies on his side of the middle line of the river and 
that, in execution of this decree, an enquiry be accordingly directed 
and that the whole, or if a portion only of the island appertains to 
plaintiff that portion marked out hy proper boundaries, be delivered 
to him.’^ For the purpose of carrying out this decree the Court of 
First Instance (the Subordinate Court of Godavari) by order, dated 
the 18th March 1874 (not filed), appointed the Naair of the Court 
a Commissioner under section 180 of the then Code of Civil 
Procedure to make a local investigation (vide exhibit XXXI) and 
submit a report {vide exhibit Hs) with a plan showing the portion 
of the island to he dehvered to the plaintiff, according to the 
directions of the High Court. Exhibit Ha, dated the lOih August 
1874> is the report submitted by the Nazir and exhibit Hi, the 
plan prepared by him. The Nazir who personally inspected the 
island made the necessary measurements and enquiries concerning 
the boundaries of the lanka. Aft^r refeixing to the disputes 
raised on behalf of the parties to the suit as to the marking of the 
boundaries, he adverts to the objection raised in the matter on 
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behalf of the present appellant, who was no party to that suit, by Kocheel 4 « 
his Peishkar and otlidr officials in order that the Court may consider YmwA 
such objection. The objection (exhibit YIII, dated the 12tli April kristna Bow 
1874) was to the effect that the boundaries as fixed by the Nazir VAirREvu 
included lands belonging to this appellant, the triangular plot Venkapfa. 
ABO already referred to haying been included witbin such 
boundaries. It appears from the report that the Nazir indicated 
the boundaries by fixing marks and flagstaffs. The Subordinate 
Judge, after hearing the objections raised on behalf of both the 
parties to the suit, confirmed the plan prepared by the Nazir as 
Commissioner and ordered delivery of the land to the plaintiff in 
the suit, according to the plan {vide exhibit XXXI, dated 6th 
March 1876). It does not appear from this order that the present 
appellant was represented before the Subordinate Judge in support 
of the objection taken on his behalf, and presumably the Subordi- 
nate J udge took no notice of the objection. Appeals were preferred 
to the District Judge against this order and he, by his order 
(exhibit Hs, dated the 28th August 1876) modified the order of 
the Subordinate Court in favour of the plaintiff in that suit and 
directed delivery accordingly. In execution of the order as thus 
modified a warrant of delivery was issued by the District Judge 
to the Nazir of his Court {vide exhibit J, dated the 14th March 
1877) directing him to deliver possession of the property to the 
plaintiff and to eject the person in enjoyment of the same if he 
should refuse to quit. The Nazir of the District Court proceeded 
to the lanka, executed the warrant by delivering possession of the 
land to the plaintiff in the suit and obtained his receipt (exhibit A, 
dated the 21st May 1877), acknowledging delivery of possession of 
the land according to the boundaries and particulars set forth in 
the receipt. The Nazir, in making his return to the warrant (on 
the 18th July 1%11-^vide exhibit J) and forwarding the receipt, 
stated, among other things, as follows ; —'‘By the time of my visit 
there were none of the marks, etc., formerh* fixed by the late 
Subordinate Court Nazir for showing the boundaries, etc., according 
to the plan then filed by him in this matter. On enquiry I learnt 
from the oiBoials of both parties and from the ryots that they were 
washed away by subsequent floods in the Godavari, Therefore it 
became necessary to again fix the boundaries in aceordaiice with 
the orders of your Court, and make measurements and deliver the 
suit lanka lands to the plaintiff^’ , . . 
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Koohkkla- Besides this, the Polavaram Zamindar’s officials inform me, 
KOTA informed the late Subordinate OourPs Nagfir that^ in the 

Venkata- ^ ^ . . ' . / ^ t 

KEisTNA Bow land measured (illegible) in the northern portion is included a 
Vabrbvu portion of the said Polavaram Zamindar^s land known as ' Suryndi 
Venkabpa. and that that also is being delivered possession of to the 

plaintiff ; and they requested me to communicate this matter to 
the Court. The nature of the lanka reported hy them is shown 
in the Subordinate Coni*t plan. ^ Suryudi lanka’ is shown in 
plaintiffs’ plan also. But the whole of the site mentioned is 
inundated by the Godavari floods and is now fully covered hy 
sand, and there is no mark of a lanka. So I have reported the 
matter.” 

It will thus he seen that the boundary marks fixed in 1874 hy 
the Nazir of the Subordinate Court in accordance with the plan 
prepared by him had been washed away hy floods in 1877 and 
that the District Court Nazir had again to fix the boundaries and 
make the necessary measurements in accordance with the order of 
the District Ooui’t, for delivering possession of the lands thus 
marked and measured, to the plaintiff and that the appellant’s 
officials appeared before him also and objected to such delivery, 
and requested him to communicate their objection to the Court, 
It is therefore established beyond all doubt not only that the 
appellant was aware that along with other lands, the triangular 
plot ABO was included within tbo boundaries, but that possession 
of the same was delivered in the presence of the appellant’s officials 
to the agent of the plaintiff in Original Suit No. 46 of 1867, in 
spite of the objection mhed on behalf of the appellant, which 
objection, as desired by them, was commimioatod to the Court, and 
that prior to making such delivery the boundaries were fixed and 
marked. The learned pleader for the appellant argues that though 
such delivery may ho operative as a transfer of possession to the 
deeree-holder as against the defendant in that suit, yet it does not 
amount to a dispossession of the appellant, if possession was then 
in fact and law with him. This argument would no doubt carry 
•weight, if the delivery of possession bad been made without Urn 
appellant’s knowledge or ohjectioin Bat, as already stated, this 
was not the case. The decree-holder claimed to be put into 
■ possession of the land as owner in spite of the appellant’s claiming 
the same as part of his lands and the Nazir put the decree-holder 
into possession, in the presence of the appellant’s officials and in 
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spite of their objections, and reported the matter to tlie Court. 
It cannot be contended that the appellant was not dispossessed, 
simply because possession was not delivered by enclosing the land 
with fences, though the boundaries were marked. The land was at 
the time mere sandy Avaste, on which there was neither eultivationj 
nor any persons liviug. Nothing, therefore, beyond what the 
Nazir did had to be done for effecting delivery of possession. If 
possession and title were then really with the appellant, he certainly 
was in a position to have applied to the Court under section 230 
of Act VIII of 1859, the Civil Procedure Code then in force, 
complaining of the delivery of possession and praying for his 
reinstatement. He, however, took no action in the matter but 
acquiesced in the proceedings, either because he really had no title 
to possession or because he was indifferent, as the land was mere 
sandy waste. A person dispossessed in execution of a decree 
against another may not be bound to institute proceedings in Ooint 
under section 230 of Act VIII of 1869 or even bring a regular 
suit for recovery of possession but may, if he is able to do so, re- 
enter and take possession of the land (of. Banjit Singh v. Bmwari 
Lai 8ahu{l)), We agree with the District Judge that the oral 
evidence adduced on behalf of the appellant to show that he 
cultivated the land in question or let the same for cultivation 
subsequent to 1877, and before 1891-92, is vague and untrust- 
worthy. As regards the documentary evidence relied upon (ex- 
hibit VII) there is nothing therein to show that it refers to or 
includes the land in question. 

We are also of opinion that the respondents have failed to 
show that they or their predecessor in title ever cultivated the 
land in question or let the same for cultivation prior to 1891-92, 
The truth is that the land was not fit for cultivation or for any 
other beneficial use till 1891-92, about which time, owing to the 
deposit of silt, it became valuable and fit for cultivation. After - 
some disptites between the parties, it has since then been in the 
possession of the appellant. 

If, as we hold, there was an ouster oi the appellant in 1877“ 
assuming he was then in possession — to his knowledge .under 
process of Court in execution of a decree to which he was no party, 
and possession was delivered to the respondents^ predecessor in 
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Eocheela- title, it is certain that possession in law continued with them (the 

Venkata- ^’espondcots) till about 1891-92, though no beneficial use of it 

KRI8XNA iiow made by or on behalf of the respondents till then. The 

Vabrevu result would be that the appellant's title, if any, vrould have 
"Venkadpa * • • « 

been extinguished in favour of the respondents in or about 1889 

Linder the combined operation of article 142 and section 28 of 

the Limitation Act. 

The learned pleader, for the appellant, cites the cases of 
Juggohimdhu MuMrjee v. Bmnehunder Sgsach{l)^ Ranjit Singh 
V. Bunwari Zal Sahu{2)^ Joggohundku Witter v. Purmmmd 
GoH(sami{%) 5 and Ranichandra Suhrao v. Batgi(4t)y in support of 
his contention. In the first of these (Juggobundhu Muherjee v. 
Ramckundei' Bgmck{l))^ it was held by a Full Bench that, when in 
execution of a decree awarding possession to the plaintiff, possession 
is delivered to him either under section 223 or 224 of Act VIII of 
1859 (corresponding to sections 263 and 264 of the present Code), 
such delivery must he deemed equivalent to actual possession as 
against the defendant, as in contemplation of law both parties 
must be considered as being present at the time when the delivery 
is made, but that as against third parties such ‘‘symbolical’’ 
possessson (as it is called) would be of no avail because they are no 
parties to the proceeding. This ruling was followed in the two later 
cases in Rcinjit Singh v. Bumvari Zal 8ahu(2)^ and Joggolmndhu 
Muter V. Purnanmd Go8sami(Z), in both of which the delivery of 
possession had been made to the purchaser at a sale held in 
execution of the decree. In Ramchandrn Suhrao v. it 

was held by a Full Bench that the delivery of nosscssion which is 
directed to be given by section 263, Civil Procedure Code, contem- 
plates the decree-holder being placed in actual possession and that 
the language of section 332 assumes the possibility of a third 
person being dispossessed in effecting such delivery, but that the 
mere formal delivery of possession to the decree-holder and taking 
a receipt from him cannot of itself effect such dispossession of a 
third party. It was, however, observed “ whether what occurs on 
the occasion of giving such formal delivery has that effect (vis;., 
of dispossessing a third party) is a question of law and fact ; but 

it is clear, we think, on the authorities, that there is no dispossession 


(1} IX.E., 5 Calc., 584. 
(a) I.n.R,, 10 Cak., 580. 


(2) 10 Calc., 008. 

(4) I.L.R., 20 Bom., 351# 
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i„ the eye ot flic law, ml»s the deprivation of poseeBsion ie Kocnjii- 
eomolote as a fact, a eoacluBion which the Couit has to foim on yENniTi. 
the Lie of the evidence (see lindley’s iintrodnetion to the Study ..™s. now 

of Juriepmaenc.,' appendi,, pe®. cLT T«=- 

oceurmay amount to a disturbance or obsttmehon of pc session 
Ansun, ho who occupies land in the absence of the posscMor does not, 
according to Savigny, • at the moment acquire juridical Possession ; 

(Bavigny, on ' ‘ Eossessiou,' translated by lorry, page 261,K 
Lr words, it must be followed up by other acts of possession of 

which the third party has notice . • • ■ “ 

third person-assuming, a. we do, that he was not .accled by the 
decree it cannot matter that the decree was in a paitition suit In 
llamcDi Soeiady. r«s«*{l) it is' quite possible that the Umt 
ooumteed that the tUrd person was pr«int mid did not oDstect 
In none of the above case, wa, passession delivered by the 
oiBceroftho Court to the decree-holder or the Phaser as fte 
case may bo, in the presence of, cr to the luowledge of the third 
part, oi, a. in this case, mivorsely to him m spite of his protest 
In the FnU Bench decUion of the Bombay High Court, it is ow- 
evor distinotly stated that deUvery of preperty iindm sertion 26.,. 

Civa Prooednre Code, might amount to a di.posse^ion, m the eye 
of the law. of a third party ; if such deliver, takes p^ m fte 
presence of the third part, and he does no t ohstmet or rtthe 
deliverv tie. place hostilely to him, and that the qijestion of Mich 
dispossession is a mined question of law and faet to he determined 

with reference to the state of things attending e eivery . 

In the Calcutta ease above referred to, as well as m some otter 
reported oases, a delivery of possession under «ct,on 26„ or 264, 

CM Promdure Code, or section 318 or 319 m leforred to » » sjm- 
bolieal ” or “ formal ” possession and sometimes even as piopoi 
possession. In all oases of delivery of possossron of immoveable 
Lerly, wbefter to the deoree-holder or to an oneontion pnroh»«, 

L 0 ffl»r entrusted with the warrant of delivery pr^sd. to tie 
spot and delivery of possession is oBeoted on the tod or at a .pet 
„„r enough to command a view of the tod with ils boundanc. (see 
Savigu, on > Possession,' page 150). in tto presence 0 the deoree- 
holder or purchaser or their agent and generally in tto presonoo 
also of several others, inolnding village offioers; mid, after the 


(1) Bom. P.J., 1878> P- 
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Kochirla- delivery is thus effected, a receipt aeknowledging delivery of 
Venkata- possession and attested by witnessess is obtained and forwarded to 
KRisTNA Row -tlie Court along with the return to the warrant. If the judgment** 
Vabeevu debtor be the party in possession, it is difficult to see what else 
Venkappa. decree-holder or purchaser in actual 

possession. The officer of the Oorirt, by effecting delivery as above 
indicated, puts the decree-holder or purchaser in actual possession 
of the land. If, however, the judgment-debtor be not the party 
in possession, but a third party is in possession, a delivery thus 
made in the absence of the third party and not hostilely to him 
cannot by itself affect his possession, nor amount to an ouster or 
dispossession of him, and his possession will continue uninterrupted. 
The delivery of possession, therefore, under any of the above sec- 
tions caiiiiot legally be characterised as symbolical or formal ’’ 
either as against the judgment-debtor in possession or against a 
third party in possession. If the judgment-debtor is in possession, 
such delivery operates as a delivery of actual possession. If a 
third party is in possession, it is no delivery of possession at all, 
as against him, if made in his absence and without his knowledge 
but it is operative as an ouster or dispossession of him and placing 
of the decree-holder or purchaser in actual possession, if such 
delivery takes place in the presence of and adversely to the claim 
of such third party. 

If, as we hold, the appellant was dispossessed in 1877 in favour 
of the respondents’ predecessor in title and the respondents were 
dispossessed by the appellant in 1892-93, they will be entitled to 
eject the appellant as a wrong doer, even if the title to the island 
in question he in the Crown and the respondents had not, in 
1892-93, acquired title against the Crown by sixty years’ possession 
(vide Narayana Bow v. Dharma€har{l)), It is therefore unneces- 
sary to consider and decide the other questions arising in the case 
which have been argued before us. 

The appeal therefore fails and is dismissed with costs. 

We also fully agree with the District Judge, for the reasons 
given by him, that the respondents liave entirely failed to 
establish their title to the portion of the island disallowed by him. 
The memorandum of objections is also dismissed with costs. 


(1) Z6 Mad., 514, 



FOJi. XXTTT.j 


MABIIAS 


'f!l 

APPELLATE CRIMINAL. 

Before Mr. Jmiice Bhmhyam Ayyangar. 

On HEFiillEK'CE PROit 

8tr 8. Bubrahmania Ayym\ Officiating Chief Justice^ 
and M?\ Justice Boddcim, . 

290S. 
November 
9, 17, 26, 30. 


Evidence Act — I of 1872, s. 114 ( 6 ) — Evidence of accomplice — Noce-mtij for 
corroboration, 

Thfi case against an accused, wlio was tried on a^ cliargo of murder, depended 
enta'rely upon tlie evidence of the first witness, who deposed that he had worked 
for aooused prior to and at the date of the murder ; that the woman whom 
accused was charged with murdering had also worked for accused, and had 
become encemte by him j that she had frequently demanded money of accused 
and at last threatened to disgrace him if he did not pay her ; that on the evening 
of the mnrder accused obtained a crow-bar from the witness, and, later on, 
%vent to where the deceased was sleeping, when the witness heard a cry, and, on 
secretly approaching the spot, saw accused strike the deceased on the head with 
a crow-bar j that witness then ran away 3 that accused called him j that he 
went to the spot, and accused asked him to put the body in an empty pit some 
distance off 5 that witness refnsed to help, whereupon accused dragged the body 
to the pit and threw it in j that next morning accused threatened to murder 
the witness if he mentioned what had happened ; that some fifteen days later, 
after a quarrel with accused, witness ran away and gave information io the 
brother of the deceased woman and then to the police, who, with some villagers, 
were taken by witness to the pit, where the body w'as fonnd and, subsequently, 
identified* The witness stated that he had not given information earlier because 
he was afraid. The only evidence adduced in corroboration of any part of this 
witness’ evidence was that the brother and sister of the. deceased had heard 
of the relations between accused and the deceased, that the body was found in 
the pit, and that death was shown to have been caused, at about the timv) and 
place stated by the first witness, by fracture of the skull, winch might have been 
caused by a blow from a crow-bar. , 

On its being contended, on behalf of the accused, that the first witness w as 
an accomplice, or, if not an accomplice in the siriot sense of the term, that he was 
no bettor than an accomplice and that his evidence should therefore he corro- 
borated in material particulars, and that in the absence of such corroboration 
the accused should not bo convicted : 


^ Referred Trial No, 56 of 1903 (Criminal Appeal No. 549 of 1903) referred by 
V, A. Brodie, Sessions Judge of Coimbatore Division, in case No* 63 of the 
Calendar for 1908. 


RAMABWAMI (jOUNDEjN (PnisoiirBR), Appellant, 
EMPEROR, EEsi>oNi)ENT,* 
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Empekoe. 


JMd {per Sir Subrahmania Aiyar, 0%. O.J., and per Bhashyam Aiyangar, 
J,, on reference), that the witness was not an accomplice in tlie crime for wliicli 
the accused was charged, inasmuch as lio had not been “ooncorned in the 
perpetration of the miirdej' itself. Even assuming that, after the murder had 
been ooinmittod, the witness had assisted in removing the body to the pit, and 
that he could have been charged with concealment of the body under section 
201 of the Penal Code, that was an olfence perfectly independent of the murder, 
and the witness could not rightly be held to be either a guilty associate with the 
accused in tbe crime of murder, or liable to be indicted with Mm jointly. The 
witness W’as therefore not an accomplice and the rule of practice as to corrobora- 
tion had no application to the case. 

Per Bopbam, J. — Even if the -witness was not an accomplice, having regard to 
the fact that he was cognizant of the crime for fifteen days without disclosing 
it and that he had a cause of quarrel wnth the accused at the time whon ho did 
disclose it, it -would be most unsafe to act upon his evidence unless it was 
corroboi'ated in some material particular connecting the accused W'itli the crime. 

The rule of x^ractioe as to the necossit)'' for corroboration of the evidence of an 
accomplice discussed. 

%men v. Chando Chandalinee^ (2-1 W.B. (Or.), 55), Ishan' Chandrfi Chandra v. 
Queen-JEmpresSg (I.L.E., 21 Calc., 328), and Alimuddin v. Queen-Smpressj (I.L.Ii,, 
23 Calc., 8C1 at p. 365), discussed. 


Ghaboe of murder. The Sessions Judge, sitting with assessors, 
eoiiYicted the aeoused. The facts of the ease, so far as they relate 
to the question decided, appea.r in the head-note, and are fully 
set out in the Judgment. 

The accused preferred this appeal. 

The ease first came on for hearing before Sir Subralimania 
Ayyar, Offig. C.J., and Boddam, J. 

Mr. Nugent Grant and P. Narasimhachariar for appellant. 

The Public Prosecutor in support of the eonviotion. 

SixSaBEAHMAKiA Ayyab, 0%, 0. J. — The accused Eamaswami 
Goniiden has been convicted by the Sessions Judge of Coimbatore 
of the murder of one Angayi and sentenced to death. The case 
for the prosecution briefly is, that after the deceased Angayi had 
been deserted by her husband some years ago she used to work as 
a servant ixiMier the accused ; that during that time the accused, 
who was a widower, kept her; that he having since married again 
broke oii the connection with the deceased ; that the latter had 
been in the habit of dnniiing the accused for money for expenses, 
which she sometimes got ; that on or about the 8th June last she 
again applied for pecuniary help to the accused, who was then in 
his field; that on his refusing to eomj)ly with her request she 
would not lea ve the place but Jay down there threatening to disgrace 
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him ptiljlisly Lefore Ms relatives wlio had come for the festival 
then a'boii. to take place in the adjacent village of Malayanipuiidi ; 
that latur on that night the aconsod struck the deceased, who still 
persisted in staying in the field,' with a erow-har on the head, 
killed her and throw her body into a grain-pit 10 or 12 feet deep, 
some distance off in a field of one of his consins and covered up the 
place. 

The case thus set up practically rests on the evidence of 
Yekppa Gounden, a hoy of about 16 or 18 who was, at the time 
of the murder, living with, and, under the protee1;ion of, the 
accused and working for him, the aecused holding in Ms hands 
what little money belonged to the witness. Yelappa speaks to 
the intimacy which had previously existed between the deceased 
and the aooased, to her demanding money from the accused on 
the occasion in question, to the accused’s refusal, to the threat by 
the woman ns aforesaid, to the infliction of the fatal blow by the 
accused and to the coneealmeut of the body in the pit where it was 
found upon his giving information some days later. Though the 
witness did not admit that lie assisted the acousod in removing 
the body from the place oi murder to the pit and covering it up, 
yet the Sessions f udge was oi opinion that the witness was most 
likety to have done so. Having regard to the oiroumstances 
ill which the witness was working under the accused, it is not 
probable that ho would have ventured to disobey if, as is likely, 
the accused, assuiuing him to be the murderer, Lad required him 
to help ill eonccaliug tho body". In dealing with this ease it is 
perhaps better to proceed as if Velappa had assisted the accused 
ill the way supposed, though’ I cannot say I believe he did so 
assist. 

Proceeding on some such assumption, the learned ooiiiisel for 
the appellant contended that Yelappa being an accomplice and his 
evidence being uncorroborated in respect of any thing tending to 
connect the accused with the murder, the Court would, if the case 
had been tried before a jury, have been bound to direct the jury ' 
to acquit the accused, and consequently this Court ought to acquit 
him ; and he more than once invited us to lay down the law on 
the point, as if the question had not long since passed the stage of 
controversy'' and as if the rules on the point required fresh enuneiLi«> 
tion. But the whole subject of accomplice testimony has been 
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ill tlie Indian leading case of Elahee v, Buksh(l) in wMoh Sir Barnes 
}?eaeock went into the whole matter exhanstivelyj the Indian law 
on the sahjeet has been borrowed from the English law and it is 
not neoessary now to do more than to refer to Bm, t . Bofes(2) ,as 
containing, so far as I am aware, the practically final statement of 
the law in England in no uncertain terms. 

The third count in the charge, of which alone Boyes was 
convicted, was that he gave a bribe td-Pougher, a voter at an 
election. He was tded by a jury before Martin, B. Poiigher was 
called as to this eoant and his evidence was to the effect that, 
on the morning of the election, he went to a place where the 
defendant was, saw the defendant and was desired to go into a 
room and on doing so heard a voice say “ two which was followed 
by two sovereigns beiog put into his hands. In the course of the 
summing up, the learned Judge said (page 34 in Cox^s report) 
“Assume for the purpose of the present discussion that this man 
was speaking the truth. Is there any law which prohibits a jury 
from believing a man who (it must be assumed for the sake of the 
argument) spoke the truth, simply because he is not corroborated ? 
1 know of none. I know of no rule of law myself, but there is a 
rule of practice which has become so hallowed as to be deserving 
of respect/’ After some more observations to the effect that it 
was doubtful whether the evidence of other witnesses examined in 
the case, viz., the remaining voters who said they had received in 
similar circumstances the other sums mentioned in the several 
counts of the indictment, furnished such corroboration as "was 
contemplated by the rule, the case was left with the jury who 
returned a verdict of guilty. On a motion for a new trial one of 
grounds taken was the absence of corroboration of Poughor’s 
testimony, and counsel for the defendant contended that as the 
witness was uncorroborated, the Judge ought to have directed the 
jury not to act upou it. But Oockburn, 0. J., observed (page 35, 
Cox’s report) : “If he (Martin, B.) told them the practice was 
generally not to act on the evidence of an accomplice witiiout 
being eonfirmed, but if the evidence made out to their minds that 
he was speaking the truth, they ought to believe him, I think his 
direction was right. I protest against its being the duty of the 
Judge to direct the jury to acquit because the evidence of an 
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accomplice is uncorroborated.’’ Wiglitman, added ‘^Th© law 
does not of necessity requii'e any corroboration.” 

•In the course of the same argument the Chief Justice after 
referring to certain passages in Taylor on ‘Evidence ’ bearing on the 
point as a fair exposition of the practice, added “We think he ought 
not to have told the jury to acquit if the witness* was* uncorrobo- 
rated.” However a rule nui was granted on this ground also but 
it was subsequently discharged, tlie Court (Wightman, Crompton, 
Hill and Blackburn, JJ.*, according to the report in Best and 
Smith, and Coekburn, O.J., Crompton, Hill and Blackburn, JJ., 
according to that in Cox), in substance holding that the rule that 
the evidence of an accomplice requires corroboration, is not a rule 
of law Imt a rule of general and usual practice, the application of 
which is for the discretion of the Judge by whom the case is tried. 

The substance of the law as laid down by the decided cases has 
been embodied in the Indian Evidence Act, though, as Mr. Mayne 
observes, “ singularly enough it is necessary to collect it from 
different parts of the Act.” They are section 133, illustration (b) 
and section 114, and the explanation to that illustration. Neither 
the language of the said illustration {b) nor its position in the Act 
is perhaps best calculated to put the matter in an altogether 
unmistakeable light ; for the term “ presumption ” is used in 
English law so as to include a great variety of incongruous matters, 
as will be seen from the following quotation which, despite its 
length, I ventiu’c to make from the instructive chapter on 
‘Presumptions’ in Thayer’s ‘Preliminary Treatise on. Evidence’ at 
the common law. The author concludes the chapter by observing 
“ It may be remarked that the numberless propositions figuiing in 
our oases under the name of presumptions are quite too hetero- 
geneous and non-comparable in kind, and quite too loosely conceived 
of and expressed to bo used or reasoned about withont much 
circumspection. Many of them are grossly ambiguous, true in one 
sense and false in any other ; some are not really presumptions at 
ah, but only wearing the name, some express merely a natural 
probability and others, for the sake of having a definite line, 
establish a mere policy. Yery many of them, like the rule about 
children born in wedlock, lay down a prima facie rule of the 
substantive law and others a rule of general reasoning and of 
procedure founded on coiiYoniencc or probability or good sense ; 
like the wide-reaching principle which ‘presumes a usual and 
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Bamaswami ordinary state of things rather than a peculiar and exceptional 
€oundi:n condition . . . . legality than crime, and virtue and morality 

Empeboe. gather than the opposite qualities ; which demands a construction of 
evidence as well as of witten language ut res magis mleai qmm 
pereat.^ Some are maxims, others mere inferences of reason, others 
rules of pleading, others are variously applied ; as the presumption 
of innocence figures now as a great doctrine of criminal procedure 
and now as an ordinary principle in legal reasoning or a mere 
inference from common experience or a rule of the law of evidence* 
Among things so incongruous as these and so beset with ambiguity 
there is abundant opportunity for him to stumble and fail w^ho docs 
not pick out his way and walk with caution/’ 

It may be noted that the explanation to illustration (Z>) of section 
114 refers to the pi'esumption that an accomplice is unworthy of 
credit unless ho is corroborated in material particulars, as a maxim 
and affords, so far as it gocs,> a striking illustration of the justice of 
Professor Thayer’s remarks and it is evident that some of the 
misconceptions which attend the question of accomplice-testimony 
are due td^thc phraseology adopted in treating of it. If, however, 
it be remembered, that what is laid down as to the untrustworthi- 
ness of uncorroborated accomplice-testimony is not a presumption, 
in the strictly legitimate sense of the term, in the law of evidence — 
in other words, is not a rule of law which throws upon the party 
against whom it w^orks the duty of going forward with the evidence 
(Thayer’s ‘ Preliminary Treatise on Evidence,’ page 339), but is a 
precept of caution, hallowed indeed hy constant practice in charging 
juries and never to he lost sight of in estimating the weight due to 
such tainted evidence, there is little chance of one going astray in the 
application of what Judges have always significantly distinguished 
from a rule of law characterising it as a mere matter of practice. 
To claim for it greater potency, in the face of section 133 of the 
Indian Evidence Act, would be to introduce an artificial scale of 
credit ; and nothing can be more absurd ” to borrow from the 
language of Lord Denman in King v. Harborne{l) than that there 
should be any rigid presumptions as to matters of fact where the 
only questions ought to he what evidence is admissible and what 
inferences md^j fairly be drawn from it.” 


(1) 2 A. & E., 540. 
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With, these remarks on the general question raised by the 
learned oomisel, I proceed to consider whether the suggestion that 
Velappan was an accomplice is well founded. The term accom- 
plice’^ signifies a guilty associate in crime [United States v. 
Neverson[l)) or, as it is put in another case, where the witness 
sustains such a relation to the criminal act that he could be jointly 
indicted with the defendant, he is an accomplice ” ( White y. 
Cmnmomvealthi^)). Now there can bo no hesitation in concluding 
that Velappa had no manner of concern in the perpetration of the 
murder itself. His own eyidcnce does not lend the least colour in 
favour of the view' that he had anj^thing to do with the killing of 
the deceased. Nor is there otherwise any evidence tending to such 
a supposition, though, as already observed, it is not improbable that, 
after the murder was committed, the witness assisted in the removal 
of the dead body from the place of murder to the pit in which it 
was buried. But this being all the complicity that can be attributed 
to him it seems to me that that could not make his evidence against 
the accused that of an accomplice ; for though the "witness might be 
indictable under section 201 of the Penal Code for the concealment 
of the body (while the accused himself could not be, see Noor 
Bm Kazi v. Empress[d) and Queen-'Bm2ore$s v. La'lU[^))^ yet such 
offence on the witness’s part being one perfectly independent of 
the murder, the witness could not rightly bo held to be either a 
guilty associate with the accused in the crime of murder or liable 
to be indicted with him jointly. 

Thus in a prosecution for adultery it appeared that the defend- 
ant and 0 procured two rooms opening into each other, and were 
visited by two women ; and that the defendant and one of the 
women occupied one of the rooms most of the night and 0 and the 
other woman occupied the other room. It w^as held that 0 was not 
an accomplice of the defendant in that though ho might have been 
guilty of a crime himself, he did not assist defendant in the crime 
of adultery {State v* Evan[S)), 

Eeferciice may also l)e made to Baron Maidin’s observations in 
Eeos v. Boyes{Q) already cited which go to show that the different 
voters who were bribed in one and the same place and on one and 


(1) ‘ Century Digest/ Yol. 14., Col. 1779. (3) G Calc., 279. 

(2) * Century Digest/ 7ol. 34, Col. 1780. (4) IX.B., 7 All, 749. 

f5) Century Digest,’ Vol. 14, Col. 1780# 
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Ramaswami the same occasion, were not accomplices of each other. The learned 
Gounpen g 4 ^ Cqx 0. C.). “This ease is distingnishahle 

Emperor. that cited hy the counsel for the defendant for they were there 

accessories properly so cahed and all the persons were concerned in 
the same offence in which they came to give evidence against the 
man. In this particular ease it is not so, hecanse all of these are 
separately gone into and it is not one and the same offence/’ 

The Judges, however, who discharged the rule, without directly 
deciding the point, were all of opinion that even if, in a sense, the 
voters were accomplices of Pougher, their evidence must bo held to 
furnish sufficient corroboration. 

Be this as it may, there is no doubt that the authorities draw a 
clear distinction which is referred to and illustrated in the explana- 
tion to illustration (1) of section 114 of the Indian Evidence Act 
and which is well pointed out in the following observations of 
Hill, J.: “ In the application of the rule much depends on the 
nature of the crime and the extent of the complicity of the witness 
in it. If the crime is a very deep one and the witness so far 
involved in it as to render him apparently unworthy of credit 
he ought to be con*oborated. On the other hand if the offence 
be a light one as in Rew v. Sargrave{l) where the nature of the 
offence and the extent of the complicity could not much shake his 
credit, it is otherwise” (1 B. & S., 322). In Rex v. Hargrave{i) 
referred to here, Patteson, J., ruled that notwithstanding that 
persons present at, and sanctioning, a prize-fight where one of the 
combatants is killed arc guilty of manslaughter as principals in the 
second degree, yet they are not such accomplices as to require their 
evidence to be confirmed if they are called as witnesses against 
other parties charged with the manslaughter. 

Take for instance cases of bribery on the part of public officials 
not infrequently occurring in this country. Suppose one, where 
the witness himself has tempted the publio servant with the bribe 
for some unrighteous end of his own and another, where the facts 
are as in the cases of Narayanamvami Naidu^ Asivartha Reddi and 
Krishnaswami v. Rmperor{2) where a Police Inspector was held to 
have extorted money by a threat of falsely implicating the witnesses 
in a charge of murder and handcuffing and imprisoning them unless 


(1) 5 0. & P,, 170. 

(2) Crl. Appeals JiTos. 26, 28 and 33 of 1903 (unreported) 
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they paid money. It is scarcely neeossaiy to say that it would not bamaswami 
be good sense to treat the two cases alike. The proper application 
of the riilo 'would bo to require cori'oboration in the one and to Emferok. 
dispense with it in the other. This was clearly implied in the 
judgment of this Oomt in the said criminal appeals when it was 
observed they arc more involuntary than voluntary accomplices 
and in that light their evidence is not tainted as much as it would 
otherwise ho.’’ 

In this connection it only remains to observe that Velaj>pan’s 
delay in reporting the perpetration of the murder which he says he 
saw committed, to which some reference was made in the argument, 
is quite immaterial and would be so even had he altogether failed 
to give information and thus 1)rought himself under section 202 of 
the Penal Code. It would he clear from reasons aheady stated 
that that would not make him an accomplice. 

It follows, therefore, that the rule of practice as to corroboration 
has no application to the case first, because Vclappa w^as not an 
aocompHoo within the meaning of the rule and secondly, because 
even if he were, his complicity as a youthful tool in the hands of 
one who stood to him in loco parentis is not such as to make it 
necessary to require corrohoration. 

The question then resolves itself into one of the credibility of 
Velappa’s evidence, to be decided, no doubt, as in the case of any 
other witness with reference to the eircumstanocs of the ease. 

Viewing the testimony in this light I agree with the Sessions 
Judge for much, the same reasons as those given by him, in holding 
that his evidence is substantially irno and may be acted upon. 

The strongest point that can he made against the witness is that 
the disclosure of the crime was not made purely in the interests of 
public justice, and hut for the quarrel between the accused and the 
witness shortly before the ^witness gave information to the police, 
he would not have moved in the matter at all. Oonsidering that 
the witness is but a lad, that he had long been under the protection 
of the accused, that the whole of the money which was all his 
property was held by the accused, it was not unnatural, however 
culpable it may have been, that the witness did not report the 
crime of his master and guardian until, as he says, he was goaded 
on to it by the prisoner’s subsequent ill-treatment of the witness. 

The delay in such circumstances does not to my mind argue 
that the evidence is false. 
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I would, therefore, eoiifirm the coiiyictioii. As to the sentence, 
however, having regard to the fact that the imirder was committed 
in consequence of the deceased attempting to blackmail the accused, 
and of her having thi*eatcned to disgrace him in the presence of 
people who were about to assemble on the occasion of the festival 
at the place, I would commute, the sentence to one of transporta- 
tion for life, 

Bojddam, J. — :Thc accused was convicted of imudcr and sen- 
tenced to death subject to the confirmation of that sentence by the 
High Court. He has appealed against the conviction and the 
appeal and the referred trial have been heard at the same time. 
The case against the accused depends enthcly upon the evidence 
of the first witness, a young man of 18, who says he was present 
when the accused murdered the deceased (a cooly woman named 
Angayi) on Monday, the 8th June, and saw him dispose of the 
body by throwing it into a cholam-pit, where it was found some 
16 days later upon information given by him 15 days after the 
murder. 

The story told hy this witness is that he had been working for ’ 
the accused for 2|- years before the murder, that the deceased also 
worked for the accused as sweeper, and that the accused married in 
Peratasi and as the deceased had become enceinte by him, he, in 
October preceding the murder, had sent her away to Kariyampatti, 
a viUage in the Dindigul taluk, whence she was brought back in four 
or five days by her brother after presumably having procured abor- 
tion, as he says she came back much thinner. That the accused 
again sent her away giving her money to Appayanpatti, but when, 
she had spent that money she returned and used to come frequently 
to the accused’s garden asking for money and would remain and 
not leave unless money was given to her. That on Monday in 
Tyasi at noon she came to the accused’s garden and asked the 
accused for money and threatened to complain to the Pattagar and 
his relations and disgrace him if he did not pay her. She then 
went to lie down between two. ricks. I^thc evening the accused 
asked the witness for the crow-har and he gave it to him. He and 
the accused then went to meals. > At night the accused and others 
made a collection for a festival next day. After the people went 
to bed the accused came to witness who was at the pen feeding the 
dogs. He then went to where the woman was lying down leaving 
the witness feeding the dogs. The>itness heard u cry of A }70 ! 
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and thinking the accused was heating the woman he wont and hid eamaswami 

in the eholam and saw the accused strike the deceased on the head 

with a crow-bar and beiug airaid he ran back to the pen. The eJmpsbor. 

accused called him and he wont to him and the accused then 

asked the witness to help him to put 'the dead body into the 

cholani-pit about 70 yards from where the corpse "was^ which was 

then empty and open. The witness says he refused and the 

aceused dragged her alone by the legs to the cholam-pit and threw 

her in. After that the witness -went and slept at the pen and the 

accused, after closing the cholam-pit went to his house. About 

cook-crow next morning the accused came to w-herc the witness 

was lying and threatened that if he disclosed the matter to any 

one he would not. pay him Es. 40 due to him and would deal with 

him as with Angayi. Ten days later the -witness sold a goat for 

Es. 4-12-0 and asked the accused for Es 5 to buy a cow, wEen 

the accused refused and threatened to take the Es. 4-12-0 from 

him saying he was not in need of any cow-calf. Afterwards the 

accused, finding the witness had not gone to the pen, beat him and 

threatened to thi’ow him into the cholam-pit. After this, next 

morning the witness ran away, met the brother of the deceased 

woman, told him what had happened to Angayi and on his way 

home the wutiiess met the Station-House officer in a bandy and 

told him and took him and some villagers to the cholam-pit. 

When the stone over the cbolam-pit was lifted, there was a bad 
smell and the Station-House officer loft a guard. This was on the 
23rd J unc. ^Next day, in the evening the Sub-Magistrate, Hospital 
Assistant and others arrived, and the body was taken out of the 
pit and identified. The witness says ho did not tell before because 
he was afraid. 

The only evidence given in addition to that of this witness 
is that of the deceased’s brother and sister, a goldsmith whose 
evidence the Sessions Jirdge entirely disbelieves, the man in whose 
house she lived at Kariyampatti, the police and the Village Munsif 
and the post-mortem certificate. 

The only evidence given by the brother is that he heard the 
deceased was in the accused’s keeping and that he brought her 
back from Kariyampatti to the accused's house. When he brought 
ter back, she appeared to be pregnant and that she must lave bad 
a miscarriage after she came back to the accused— in this respect 
contradicting the first yntness. 
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Tho sister says ‘ I was told by people geuerally and by dcooased 
that she was living with accused for tw ”0 or three years/ 

The fifth ■witness merely proves that tho deceased came to 
Kariyampatti and stayed three or foiu- days. 

The Station-House officer proves that ho received information 
from the first witness at noon on tho 23rd when he met him acci- 
dently as ho was driving in a bandy about l^- miles from the 
accused’s hou.se — and the Yillago Munsif proves that on the 23rd 
June the Station-House officer sent a Toti to him. 

The post-mortem certificate shows that death was due to fractme 
of the skull, there being a fracture 2 inches long through which 
it was easy to pass a probe into the brain. Death must have 
occurred at least 2 weeks before. 

From the above, it will be seen that the only corroboration of 
any part of the story of the first witness is that the brother and 
sister had heard that the deceased had been in tho accused’s keep- 
iug ; that the body was found in the cholani-pit and that death 
was caused by fracture of the skull which might have been caused 
by a blow from a crowbar. 

The cholam-pit in which the body was found was common to 
the accused and his brothers and was not actually on the accused’s 
land though adjacent to it. 

On behalf of the accused it is urged that to all intents and 
purposes, though possibly not in strict law, the first witness is an 
accomplice— and the Sessions Judge has held that he was an 
accomplice — and that therefore unless his evidence be corroborated 
by independent testimony proving not only that the deceased 
came by her death in the manner described, but also directly 
connecting the accused with the mm*der — the accused ought not; 
to be convicted ; and secondly, that even if the accused is not an 
accomplice and the necessity for such corroboration is not in prac- 
tice obligatory on evidence such as has been given in this case, no 
jury would be justified in finding the accused guilty. So far as 
the connection of the accused with the crime is concerned there 
is no evidence at all except that of tho first witness who has 
admittedly u cause of quarrel with the accused and who has never 
said anything about the crime or the accused’s connection with it 
until he had reason to wish to injure the accused and therefore his 
evidence is so tainted with suspicion that it should not be relied 
upon to convict any one of so serious a crime. 
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Tlie law ill England with, regard to the necessity for eorrohorat* 
iiig the evidence of an accomplice is that eoiToboration of acconi-' 
pliccs is not iieoossary in strict law (R. v, Ahvood{l)), Imt it is the 
general practice to require corrohoration, and for the proseeiition (in 
order to induce the jury to credit his testimony) to give other 
ovidenec confirmatory of at least some of the leading circumstances 
of his story from which the jury may he able to presume that ho 
has told the truth as to the rcst^ and for the Judge to tell the jury 
not to act upon the uncorrohorated testimony of an accomplice 
(Bex V. Budd(2)^ In re Metimer(S)). It has been said that if an ac- 
complice be confirmed as to the particulars of the story, ho does not 
require confirmation as to the persons charged, but this doctrine has 
been rejected in later cases inasmuch as the confirmation as to the 
ciroumstances proves only that the accomplice was participient in 
the felony, not that the particular party charged was his confederate 
(B>ex w Wehb(4), Bex v. Wt7kin8(5), B, r. Birkeii{6), B,. v. Siuhbs{7)\ 
and where upon an indictment against principals and accessories, 
the case against the principal was proved by an accomplice who 
was confirmed as to the accessories but not as to the principal 
the jmy were directed to acquit the prisoners (R. v. Welk{8)^ 
Bex V. Moores (9)). 

The law is practically the same in this country. In Queen- 
Empress v. Maganlal ^ Motzlal{10)j a Full Bench case, the law is 
stated as follows : — By the law both of India and England the 
evidence of an accomplice is admissible and a conviction is not 
iUogal because it proceeds upon the uncorroborated testimony of an 
accomplice (section 133, Indian Evidence Act).’’ But the pre- 
sumption allowed by illustration (b) of section 144 of the Evidence 
Act that an accomplice is unworthy of credit unless he is corroborated 
in material particulars has become a rule of practice of ahnost 
universal application. Judges now in their charges usually tell a 
jui*y that under ordinary oiroumstanees it is unsafe to convict on 
such evidence without the substantial corroboration of independent 
evidence. A J iidgc who combines the functions of Judge and jury 
is equally bound to scrutinise accomplice evidence with great care 


(l) 1 Loach, 464 

(3) L.R., [1894], 2 4io 

(6) F G. & p., m. 

(7) B. & P.O.C., 555. 

(9j 7C.& P.-i 270. 


(2) 10owp„331atp. 336. 
(4) 6 0. &>., 596. 

(6) B. & E., 73. 

(8) 1 M. & M., 326. 

(10) I.L.R.., 14 Bom., 115; 
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and to coBddor whether there is any eorrohorating evidence when 
the main evidoice is of an aeconipliee character. 

Assuming for the moment in this case that the first witness is, 
as the Sessions Judge considers, an aocompliee, there is, as I have 
said before, absolutely no evidence to corroborate his story except 
that the body was found in the cholam-pit and that the brother and 
sister were informed that the accused had kept the deceased. How 
does that corroborate the accused’s stcry ? The woman is murdered, 
there is no question jas 'to that ; the question is how, when and 
by whom. It is assumed that she was murdered by a blow with a 
crowbar as her skull was fractured, but what coiTohoration is there 
of the first witness’s story that a crowbar was in fact the instru- 
ment used or that it was used by the accused? It is quite as 
possible that the first witness was the murderer as the accused, and 
he has a very good reason for attributing the murder to the accused 
against whom ho has a grievance. Would it in these circumstances 
be right, in the absence of any independent evidence, to connect 
the accused with the crime, to find him guilty and hang him merely 
because the first witness says so. There is clearly no independent 
evidence to connect the accused with the crime. The fact that he 
had at one time kept the deceased does not suggest a motive — and 
oven if it did, a motive alone is not sufficient to constitute 
corroborative evidence of the facts. If therefore the first witness is 
in law an accomplice I am clearly of opinion that it would be the 
duty of the Judge to direct the jury that there was not sufficient 
evidence before them upon which they would be justified in finding 
the accused guilty. 

Now is the first witness an accomplice or should his evidence be 
treated as the evidence of an accomplice ? 

According to his own account he was cognizant of the crime and 
concealed it for 15 days and did not divulge it until he had a cause 
of quarrel with the accused, and then he accuses him of it not by 
going straight to the police but first when he accidentally mot the 
brother of the deceased and then to the police when he accideiitally 
met the Station-House officer. He was in any ease an accomplice 
ill concealing the body, and his eyidenec is to that extent at all 
events the evidence of an accomplice. In Man Chandra Chandra 
Y, Queen-JSnqmss{l), the case against the accused rested mainly 


(X) 21 Calc., 328. 
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upon tlic tcstimonj of an informer who admitted that, after 1)000111- Eahaswami 
ing cognizant of the crime, ho kept quiet about it for six days 
and it was urged on behalf of the accused that even if not an ^^mpeeob. 
ac(3omplioc his evidence ought not to be acted upon except to the 
extent to which it was corroborated by independent tcstimonj. In 
dealing with this question in their judgment at page 336 the Judges 
say we agree with the learned Sessions Judge that it would be 
unsafe in this case to act upon the unsupported evidence of 
Gooroo Pershad, We arc not prepared to say he is an accom- 
pliee. He may have been one but it is impossible to say in this 
case that’hc helped in the commission of the offence. Ho was 
undoubtedly cognizant of it and omitted to disclose it for six days. 

From any point of view we do not think that his testimony is 
*^such as to justify a conviction except where he is corroborated.’^ 

These observations exactly apply to the evidence of the first 
witness in this ease — and in Almiiddmr, Queen-Mnpres${l'), the 
Judges say wc cannot but regard the evidence of these two wit- 
nesses as no better than that of accomplices. At any rate they 
** took such a part in this transaction as to make it most unsafe for 
the Court to rely upon their evidence unless corroborated in some 
material respect in convicting the accused.” 

Ill my opinion even if the first witness was not an aoconiplioc, 
having regard to the fact that ho was cognizant of the crime for 15 
days without disclosing it and that he had a cause of quarrel with 
the accused at the time when he did disclose it, it ivould be most 
unsafe to act upon his evidence unless it was corroborated in some 
material particular connecting the accused with the crime, and 
as theio is no such evidence, I think the accused ought to bo 
acquitted. 

Even apart from the necessity for corroboration I do not think 
that in this case the accused ought to be convicted upon the 
evidence given. I do not think any one could say with confidence 
that the guilt of the accused is brought home to him or that there 
is not a reasonable doubt as to his guilt. 

I think no one could rely upon the evidence of the first witness 
even though it did not require corroboration. 

I would allow the appeal, and set aside the conviction and 
sentence and acquit the accused. 


(J) l.iai., 23 Calc., SOI. 
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The case was referred to Bbashyani Ayyangar, J., under 
sections 378 and 429 of the Code of Criminal Procedure. 

Mr, Eardletj Norton and P. Narasimhachari for appellant. 

The Public Prosecutor in support of the conviction. 

Judgment. — This ease, in which the accused has been sentenced 
to death on a charge of minder, has been referred to me under 
sections 378 and 429, Criminal Procedure Code, in consequence of 
a difference of opinion between the Officiating Chief Justice and 
Boddam, J, The Sessions Judge treated the principal witness in 
the case, viz., the first prosecution witness as an ‘ accomplice ^ who 
is unworthy of credit unless he is corroborated in material parti- 
culars and in summing up the case to the assessors stated that it 
would be unsafe to convict the accused upon the evidence 
of such a person unless in respect of material particulars he was 
corroborated by independent reliable evidence. Differing from the 
assessors, ho convicted the accused of murder as, in his opinion, the 
accomplice was eorrohorated in material particnlars by independent 
reliable evidence notwithstanding that he did not rely upon the 
evidence of the fourth witness for the prosecution, whose evidence 
alone, if believed, would corroborate the accomplice in a material 
particular which would go towards implicating the accused in the 
murder of the deceased. 

I agree with Boddam, J., that the particulars refeiTed to by the 
Sessions Judge in respect of which the evidence of prosecution 
witness No. 1 is corroborated by other reliable evidence only go to 
show that the deceased was murdered at or about the time and place 
mentioned by the first witness and that she had been for some time 
in the service of the acensed and probably in his keeping but that 
none of these particulars implicates the accused in the murder. 
In E^x V. Webb{l)y an accomplice was called to prove the case 
against the prisoners and he stated that when the robbery was 
committed, the thieves took a ladder from the premises of Mr. 
Player. To confirm the accomplice Mr. Player’s servant was called 
to prove that Mr. Player’s ladder was taken away on the night on 
which the felony was committed and counsel for the prosecution 
also proposed to call other witnesses to confirm the accomplice as 
to the mode in which the felony was committed. 'Williams, J., 
addressing the counsel for the proseention stated as follows : — 


(1) G 0. & F., 595. 
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Yon iixast show something that goes to briiiglthe matter home to Eamaswami 
the prisoners. Proving by other witnesses that the robbery was 
committed in the way described by the aooomplico is not such Smperor. 
confirmation of him as will entitle his evidence to credit so as to 
affect other persons. Indeed I think it is really no confirmation 
at all as every one will give credit to a man who avows himself a 
. principal felon for at least knowing how the felony was committed. 

It has always been my opinion that confirmation of this kind is of 
no use whatsoever.’’ 

In Pea^ v. 3foores(l}, before Aldcrson, B., and Williams, J., it 
was held that if A is charged as a principal and B as a receiver, 
an accomplice when called to give ♦I’videnee against B ought to be 
confirmed as to some matter affecting B and a confirmation as to 
the guilt of A does not advance the case against B ; and in Pea) v. 

JJ"{lkms(2), Alderson, E., in summing up, stated that there was a 
great difference between confirmations aiS to the circumstances of 
the felony and those which applied to the individuals charged, the 
former only proving that the accomplice was present at the 
commission of the offence, the latter showing that the prisoner was 
connected wdth it and that this distinction ought always to ho 
attended to. In i2. v. WeIls{S), on an indictment against principal 
and accessories, the ease against the principal was proved by the 
testimony of an accomplice who was confirmed as to the accessories 
but not as to the principal. Littledale, I,, held that there being no 
confirmation against the principal felon the case failed altogether. 

In a learned note by the reporter this ruling is criticised but the 
criticism is really a criticism of the longstanding and ^ hallowed ’ 
rule of practice of advising the Jmy not to convict on the testimony 
of an accomplice unless he is corroborated in material particulars. 

If the first witness for the prosecution was really an accomplice 
and the trial was before a jury I should, iu drawing the atteiitioxi 
of the jury to this practice, explain that there was no corroboration 
of the accomplice in a material particular implicating the accused 
in the murder unless they believed the evidence of the fourth witness 
for the prosecution, but I should add that even if they did not 
believe prosecution witness ISTo* 4, the conviction of the accused on 
the uncorroborated testimony of the aeeompliee is perfectly legal 

(1) 7 C. & P., 270. (2) 7 C. & P., 272 

(3) 1 M. & M., 326, 
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Eamaswami would be their duty so to convict him if they believed 

Goundi^n accomplice and gave credit to his evidence. 1 am however 
Emperor, unable to agree with Boddam, J,, that if the first witness was in 
law an accomplice “ it would bo the duty of the J iidge to direct the 
jury that there was not sufEcient evidence before them upon which 
they wniild be justified in finding the accused guilty,” and with all 
respect I should say that this would be a misdirection. In Hex 
V. Boijes{l), Coctbitrn, C.J., adverting to counsers argument that 
Martin^ B., ought to have directed the jury not to act upon the 
uncorroborated testimony of an accomplice, protested against it 
being the duty of the Judge to direct the jury to acquit because 
the evidence of an accomplice is imeorroborated and added that 
the Judge ought not to have told the jury to acquit if the witness 
was uncorroborated. It maybe that except under \ery special 
eircumstanees the settled course of practice is not to convict a 
prisoner upon the sole and uncorroborated testimony of an 
accomplice and if, in the opinion of the Judge, there are no 
special circumstances which would induce him to give credit to 
the evidence of the accomplice and convict the prisoner on his sole 
uncorroborated testimony he may no doubt, under sub-section 2 of 
section 298 of the Code of Criminal Procedure, express such 
opinion to the jmy and in that sense advise them to acquit the 
prisoner. Under suh-scetions (2) and (3) of section 289 of the 
Code of Criminal Procedure it is clear that it is only in eases in which 
the Oomi; considers that there lis no evidence, on behalf of the 
prosecution, that the accused committed the offence, that the jury 
can be directed to return a verdict of ^ not guilty.’ 

The Sessions J udge’s view that the first prosecution witness is an 
accomplice is however clearly untenable and the learned counsel for 
the appellant while conceding that the witness is not an ^ accomplice ’ 
in the strict sense of the term contends on the authority of the 
eases of Queen v. Chmdo GhandaUme[%), Ishan Chandra Chandra v. 
Queen-BmpreB8(Z), Almuddin v, Queen-^Em2:>re8s{4:), that the first 
witness is a quasi-aeeompliec and no better than an accomplice and 
that it w^ould be unsafe to convict the accused upon his uncorrobo- 
rated testimony. The first witness, who is a servant of the accused , 
was in no way privy to the murder of the deceased. His evidence 

(1) 9 Cox O.O., 32 at p. 35. (2) 24 W.E. (Or.), 55 
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is that after the accused hadmiirdered the deceased he came to bamaswami 

the pen to which the witness had returned after seeing the accused 

strike the deceased a How with the crow-bar, and called upon him Emperoe. 

to come and help him to put the deceased’s body into the cholam-’ 

pit, that he refused to do so though he accompanied the accused to 

the spot, that the accused alone dragged the body bj^ the legs the 

one hundred j'^ards to the cholam-pit and that after putting it in 

replaced the stone over the opening and eoyered it over with earth, 

after which the accused went homo and the witness to the pen. 

The Sessions Judge considers it unlikely that the witness yentured 
to disobey the accused and says that he has little doubt that the 
witness helped to pnt the body in the cholam-pit, though he now 
very natmallj disclaims having done so as he is afraid to admit 
having had any hand in the disposal of the corpse himself/ This 
is by no means improbable ; and assuming that the witness did 
assist the accused to hide the body with the intention of screening 
him, his master, from punishment, he would be guilty of an offence 
under section 20 1 of the Indian Penal Code. But whether this be so 
or not, lie is guilty of an offence under section 202, Indian Penal 
Code, as he was legally bound, under section 44 of the Ciiminnl 
Procedure Code, forthxdth to give information to the nearest 
Magistrate or Police OfScer, of the commission of the murder of 
which he was aware and the fact that he gave such information 
about a fortnight afterwards— when he had quarrelled with the 
accused will not altogether exculpate him. It is unnecessary to 
repeat the reasons given by the Officiating Chief J iistice, in which 
I fully concur, for holding that the witness cannot bo regarded as 
an ‘ accomplice ^ in the crime for which the accused is now' under 
trial, and with all deference I am constrained to dissent from the 
view taken by the learned Judges of the Calcutta High Court in 
the cases above noted, that the evidence of a witness who, like the 
first prosecution witness in the present case, has helped the accused 
to conceal the corpse of the person murdered or has omitted to 
give information of the mimder of which he w^as aware, should be 
regarded and tested as that of an accomplice and not acted upon 
unless corroborated in material particulars. In regard to the 
testimony of accomplices or participes criminis^ there is no doubt 
the maxim that an accomplice is unworthy of credit unless he is 
corroborated in material particulars and this rests not on any rule 
of law but only ^ on a rule of practice which has become so 
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Eamaswami tallowed as to be deserving of respect.’ But there is no authority 
Gopxdbs ^vhatever in Bnarlish law which warrants the extension of this 

Empxror. maxim to persons who are not accomplices, as in the Calcutta cases 
(referred to) ; and I do not think it will ho in furtherance of justice 
to regard another class of witnesses as quasi accomplices and to 
extend the maxim to them. It is very doubtful whether even the 
practice which has become ‘ hallowed’ by time “ is not one of the 
instances in which the law of the ooimtry has boon subtilised for the 
protection of individuals (including notably corrupt officials) and 
not for the furtherance of justice/’ The rule of law that a con- 
viction upon the imcorrohorated testimony of an accomplice is not 
illegal {vide section 133 of the Evidence Act) is practically ren- 
dered nugatory l)y this rule of [practice with the further result that 
there is strong temptation to suborn evidence to corroborate the 
accomplice on a material particular and when such corroborative 
evidence is forthcoming it acquires undue importance, and this as 
well as the evidence of the aocomplico are both easily credited. 

The learned counsel for the appellant is unable to suggest any 
reasonable hypothesis as to the mui’der of the deceased, and be- 
lieving f uUy, as I do, that the evidence given by the first witness is 
trustworthy and substantially true, I must hold that the accused 
has been rightly convicted of murder. He committed the murder 
deliberately and with a deadly weapon and I regret that I am 
unable to see any provocation or other extenuating circumstance 
which would justify the substitution of the sentence of transportation 
for life for the sentence of death. I therefore confirm the seutence 
passed by the Sessions Judge and dismiss the appeal 
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PEIVY COUNCIL. 


MAYANDI CHETTIYAR, RiAiNiiFF, 

V. 

OHOKKALINGAM PILLAY and othbbs, Dbfeotants. 

[On appeal from the High Court of Judicature at 
Madras.] 

hancllord and tenant — Permanency of tenure — Lease of temple lands hy ma'iiager — 
Petition for fresh lease wUl'umt mentioning former leases — Madras PegvJation 
VII 0 /I 8 I 7 — Ulavadai niirasldars^’ — ParacudisP 

One of two persons, tiirougli wliom the rcs})ondcnis claimed, aoqmrcd rights in 
certain lands uiulcr permaiioiit leases granted by the manager of a temple in 1813 
and 1820. In 1831 the lessee and the other person from wdiom the respondents 
derived title petitioned the Collector, under whose management the temple then 
was, for a lease of the land for one year, No reference vra.s made in the petition 
to the former leases, and the petitioners described themselves as paracudis. In 
1832 they executed a mnchilika and security bond to the Collector, who sanctioned 
the lease to them in 1833. In those doenments they described themselves as 
ulavadai mirasidjtrs, but there was nothing else to.’indicate their claim to a perma- 
nent tenure. In a suit by the manager of_tho temple in 1892 to recover possession 
of the lands the resi?ondents set up the defence that they held in a permanent 
tenure, and were not liable to be ejected. The High Court (reversing the decrees 
of the Courts below) held that it was not sulhciently proved that the tenancy 
under the leases of 1813 and 1820 was ever determined, that the transaction 
evidenced hy the muchilika was a confirmaiion of the former leases and not a 
new lease, and that the respondents lield the lands in a pei'inanent tenure s 

Held, by the Judicial Committee (reversing the decision of the High Court) 
that the question, whether the respondents had a permanent tenure or not, was, 
under the circumstances of the case, one to be decided on the contract sanctioned 
by the Collector in 1833, and under that they obtained nothing more than a yearly 
tenancy. 

The expression** ulavadai mirasidar ” had not a sufficiently definite meaning 
to Justify resting the decision of the case upon it. The term ** pnraciidi,’* however, 
in which character the lease was asked for in 1831, was one well understood and 
definite, mid documents in which it was used similar to that in the present case 
had been construed as giving no permanent right of occupancy. 

Ohodcalinga P'llai v. Vxjthealinga P>...n3ara Sannadhi, (G 1G4), 

Thiiigaraja v, Giyana Samhandha Pandara Sannadhi, (I.L.R., 11 Mad., 77), and 
Krkhnasami Filial v. Varadaraja Ayyanga*‘, (I.L.U., 5 Mad., 345), referred to. 

Appeal from a, dooJree (IStii August 1896) of tlie Higli Court at 
Madras, on second appeal, hy wbieli tlie decrees (IStli Noyember 


1.003. 

November o. 
'1904. 

Eebruary 2G. 


^ Present : Lord Macnaghten, Lord Lindley, Sir Andrew Scoble, Sir 
Arthur Wiison, and Sir John Bonser. 
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1893 and 29tli August 1894) of the Subordinate Judge of Nega- 
patam and of the District Judge of Tan j ore, respectively, were 
• reversed and the appellant’s suit dismissed with costs. 

The appellant was trustee or manager of the temple of 
Kayarolianaswami, at Negapatam, in the district of TaiiJorOj and 
the suit was brought by him in the capacity of landlord to eject the 
respondents from certain lands in the village of Vadagudi, of which 
they were admittedly tenants, but which they claimed to hold 
permanently as cultivators subject only to the payment of certain 
dues to Grovernment and to the Temple. 

The only question on this appeal was whether, on the con- 
struction of certain documents produced by the respondents, they 
were only tenants from year to year, or held the lands on a per- 
manent tenure. 

Both the lower Courts held that the respondents had not 
shown any higher title than that of cultivating tenants from year 
to year; and that the plaintiff could eject them and recover the 
lands sued for. They therefore decreed the suit. 

On appeal, the High Court {Gollins^ C.J,, and Benson^ «7.) held 
that the respondents were in possession on a permanent tenure and 
were not liable to be evicted. They therefore reversed the decrees 
of the Courts below. The report of the case before the High 
Court will be found in Chochalmgmn Pillai v. Mmjandi Chettiaril) 
where the facts are fully set out. 

On this appeal, wdiich was heard ex pctrtej 

Mr. DeQruyther\ for the appellant, contended that the High 
Court were wrong in holding that the respondents had proved a 
permanent tenure. They derived title through two persons, 
Virdhachala and Suhbaien, of v/honi tht3 former alone had received 
previous grants from the managers of the Temple* Those persons 
had not referred to the rights of Virdhaehala under the earlier 
grants in their petition to the Collector in 1831 which led to the 
muchilika of 10th January 1838, nor had they then asked for a 
permanent lease, which it was not certain the Collector could have 
granted, had it been demanded. The Subordinate Judge and 
District Judge, it was submitted, were rigbt in holding that the 
petition showed that Virdhaehala had given up or lost any rights 
he might have had under the previous grants, and had intentionally 


(1) 19 Mad., 480. 
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■asked for no Iiiglier rights than those possessed hy Suhbaioil. 
Those preTioiis grants^ moreover, were not plt3aded as a defence 
ill the present snit, and the High Court -had acted erroneously in 
basing their judgment on considerations founded upon those docu- 
ments. No peTinaneiit tenure Was created under the muehilika 
of 10 til January 183.2, .Similar docianents had been construed 
as giviog no pcrnirtiioiit right of ocenpanoy. Choel'almgn PiUai v, 
Vi/theaUnga Pandara S(mnadlnj{l)^ Thiagaraja v. Giyana Sambandr 
Pemdam Sannadhi{2)^ and Krishncmmi Pillal v. Vciradaraja 
Agi/angar{?j) were refeiTod to. The fact that the muehilika in the 
pi'esent case described the tenants as ‘^'^ulavadai mirasidars had not 
the effect, given to it Iry the High Court, of distinguishing this ease 
from those cited : that expression was merely the tenants’ descrip- 
tion of themselves, and it had besides no very definite meaning. 
Reference was also made to pages 390, 606 of the Manual of the 
District of Tan j ore compiled under the orders of Government hy 
T. Yenkasami Row, and published in 1888, and to the Madras 
Regulation VII of 1817. The respondents were, it was suh- 
mittecl, only early tenants and liable to ejectment on proper 
notice, which the Suhordiiiate Judge found had been given. 

On 26th February 1904, the judgment of their Lordships was 
delivered hy Sir Anbkew Scoble ; — 

Judgment. — T he suit out of which this appeal arises was 
brought hy the appellant as trustee or manager of- the Temple 
of Kayarohanaswami, of ISl’egapatam, in the district of Tanjore in 
the Madras Presidency, to recover possession of certain lands in 
the village of Vadagudi, of wliieh the Temple is mirasidar, from a 
number of defendants, who are admittedly tenants under the 
Temple, hut who claim a permanent tenure as cultivators, depend- 
ent only on the payment of ayan and swamibhogam, that is to say, 
of the revenue due to Government and a money-rent to the 
propiietor. So long as these payments are made, they deny the 
right of the Temple to ejeetthom; and their title is said to be 
derived, either directly or indirectly, from two persons named 
Yirdhaehala and Sul^haien, with wLom. a seitlemont of the lands 
was made by the Collector of Tanjore in the year 1833, The 
Suhordiiiate Judge of Negapatam and the District Judge of 


( 1 ) 


6 M.il.C.E., 1G4. 

(3) 


(2) I.L.U., 11 Mail., 77. 
5 Mad,, 345 at p. 353. 
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Tanjorc deeicled the suit in favour of the appellant^ hut the High 
Court of Macli’as, upon appeal, reversed their decision. The 
question which their Lordships have to determine is the nature of 
the interest which Virdhachala and Siihhaien had in the lands in 
question ; for it is not disputed that whatever interest they had has 
passed to the respondents. It is much to be regretted that the 
respondents did not appear upon this appeal, and that the case has 
to he decided eiv parte. 

In the written statement of the principal respondent it is 
alleged that ^4he whole of the lands inentionod in the plaint 
belonged to our ancestors. Two hundred years ago they gave 
away the miras right which they had in them to the Temple of 
Kayarohanaswami and retained the permanent iilamdaikani (or 
right of cultivation). In accordance with the said uJamdaihani 
right, our ancestors arid ourselves have, for ,tlie last 200 years, 
been enjoying the lands, cultivating them and paying the ayan 
and stvamibkogam amounts to the Temple.’’ There was no reliable 
evidence as to the origin of the relation between the tenants and 
the Temple, hut in support of their allegation of the character of 
their tenancy three documents were produced by the respondents, 
to which great weight is attached in the judgment of the High 
Court. These documents were more than thirty years old, came 
from proper custody, and may he presumed to be authentic. By 
the first, which is dated 11th March ISl 3, the then manager of 
the Temide gave a permanent.’ lease of one-half of the lands in 
dispute to Ohokkanada Pillay, the father of Virdhachala, and the 
other half appears to have been granted on a similar tenure to 
one Nalla PiUai, Nalla Pillai appears to have transferred his 
interest, after Chokkanada’s death, to Virdhachala, and by the 
second document, which is dated 26th January 1820, Virdhachala 
obtained the entire land on permanent lease from the manager of 
the Temple. The third document, which is dated 6th July 1822, 
is a suh-lease of a half-share of the property by Virdhachala to two 
persons named Visvauatha Mtidaliar and Namasivaya Muclaliar. 
The first and second documents are desci ibed as vara adai olai chits, 
which is translated as “ deeds letting land for cultivation and 
providing for share of produce,” and the character of the tenure 
granted is described as ulamdaihani or cultivation-right land/’ 
that is to say, land which the grantee and his heirs were to have a 
hereditary risrht to cultivatA Tn f.La fU 
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as ulamdai miras^ a phrase which is. not eniployodin the transactions 
between the Temple and the grantees. There is some uncertainty 
as to the precise meairing of this last phrase ; but the Courts below 
concur in lioHing that the ‘two grants by the Temple inanagerj 
if still valid and subsisting, confer a permanent and heritable 
title. 

It must be observed, however, that the ^ second and more 
important of these grants bears a date subsequent to the passing 
of Madras Eegulation VII of 1817, which vested the general 
superintendence of all charitable endowments in land or money ’’ 
in the Board of Revenue, and made it the,diity of the local agents 
of the Board (of whom the Collector was one ex officio^ to report 
to the Board any instance in which they may have reason to 
believe that lands or buildings, or the rent or revenues derived 
from lands,, are unduly .appropriated,^’ care being taken not to 
infringe private rights. These grants were thus liable to objection 
not only on the ground that to create a new and fised rent for 
all time, though adequate at the time, in lieu of giving the 
endowment the benefit of an augmentation of a variable rent from 
time to time would be a breach of duty ” in tho trustee, unless 
there were special circumstances of necessity to justify it (S/nbes- 
source Dehia v. Mothooranath Acha7yo(l))^ but also because the effect 
of the Regulation was to supersede the powers of managers to 
alienate charitable property, and to sanction tho revision of existing 
appropriations, if unduly made. 

There is nothing on the record to show at what date the 
Collector took in hand the direction of the affairs of this particular 
Temple, but on the 4th December 1831 a petition in the following 
terms was presented to him : — 

To 

W. Kindersley, Esq. 

Principal Collector of the Tanjore Province, 

^^Burldiast (tender or application for land presented to the 
Eevenue Department) written and given by the two persons 
Vadagudi Virdhachalla Pillai and Subbaien, who are parahudi 
{patalmdis) of the assessed lands owned in the village of Vadagudi 
by Kayarohanaswami of Negapatam^ Andanapettai Magaiiam, 
Kivalur Taluq. 
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“ As wc sliall not only continue to pay foi one ) ear the current 
Fasix 41, Bwamibhogam paddy 51 kalanxs 4 marcals to the temple, 
paying also the Cirear asscsstnent taking on durkhast for the 
exu-rent Fash 41, the wet land 20 velis, 5 inalis, 40| gnhs and 
dry land, &o., O mahs, 81 gulis of the said village and cultivating 
and enjoying the land, but shall also furnish adequate cash security 
therefor (or cash security adequate thereto), we request that orders 
may be passed to settle (or make certain) and give ioT eliasal{& 
Revenue expression meaning one year) durMad yara (contract or 
lease granted upon appHcation to the Revenue Department) in our 

names accordingly- 

“ (Signed) Viedhachallam. 

“( j, ) SUBBAIEN. 

" (Signed) Venka'i'A Row, 
“mDecetnberim. ^ Tahdldar.” 

In this petition which, it will bo observed, is in the names 
of two persons, Yirdhaohala and Subbaien, no reference is made 
to the antecedent grants held by Yirdhaohala. The petitioners 
are described as |JMra7£it(f«8, that is to say, “tenants who provide 
themselves with seeds and ploughing cattle, and cultivate the land 
by personal or hii-ed labour, receiving a share of the produce in 
return.” The application is for a lease for one year, and no 
distinction in status is made between the two applicants. There 
is also some ditferenee between the quantity of the laud mentioned 
in Yirdhaohala’s grants and that applied for in the petition. 
"When it is borne in mind that one of those grants was made only 
four years before, and the other throe years after the passing 
of the Regulation of 1817, it does not seem improbable that the 
existence of these grants was not brought to the notice of the 
Collector, by whom their validity might have been questioned, 
and that the petitioners ixreferred to base their application on 
grounds less open to controversy. Be this as it may, neither in 
the nmoldlika of 10th January 1832 nor in the seonrity bond of 
11th January 1832 which followed the petition and completed the 
tender of the applicants for a lease of the lands, is there anything 
to indicate a claim to occupancy tenure, except that the applicants 
are described as idavadai miras instead of as pm-ahadk. On the 
other hand, the mtiehiiika clearly contemplates a tenancy for more 
than one year, for.it provides that “if, in any year,” garden 
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be paid. In like manner iMs stipulated that “if in a.uj fasU, Maiakdi 
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damage is caused hy flood or dronglit,’" allowance is to be '-made 
for tlie damage, according to custom and discretion/' And the 
applicants furtlier agree that '' as kmjam faram ihinva (permanent Pillay. 
classification money -asse>ssment) has been fixed from the current 
fasli 1241 . . . . wo shall pay the Circar the thiriva (money- 

assessment) of each mmhcrwari land/' In explanation of the 
phraseology used, it is stated that classification-settlement is a 
settlement of assessment made with reference to the quality of each 
field , (op number) as opposed to the settlement- of a village in 
gross and that such a settlement was at tliat time in progress in 
the Tanjoro district. , ^ 

No pattah appears to have been granted in exchange for the 
mucMlika^ but the order passed by the Oollector is shown in the 
folio vving extract from an official diary containing copies of orders 
sent to the tahsildar of Kival ur, the district in which the property 
is situated : — 

^^Eeceived your arzi, dated ISth January last, stating that, as 
the two persons Yirclhachala Pillay and Subbaien who had (/iven 
diirhhmt (presented a petition or tender) for the previous one ml 
(one year, termed also ehasal) as per order for the assessed wet, 
dry, &c., land owned by Kayarohana Swami of Negapatam^ said 
taluq, in the Tillage of Vadagudi, had agreed to tanmi falml 
(classification settlement) permanently at the rate of 51 kalams of 
paddy per- amiuin (on account of) . swainlbliogam to the temple 
paying the Circar kist due for the said land, you had obtained 
miieliUika, &e., from him (them) and forwarded the same and 
soliciting orders for putting him (them) in possession of the land. 

Eef erring to that matter, you shall put the ijaradar (tenderer) 
in possession of the said land and collect duly as per instalments 
what is due to the Gircar as well as the swamibhogam. 

^''(Inltld.) H. K 

. “Camp Vallam, 

^nWiFehmanj 1833/' 

This being the state of the title of the defendants, as shown 
by the dueumentary evidence in tho case, the following issue wg 
raised in the Court of the Sa1)orJinato Judge : — 

Whether under tlio terms of the muchilika of the 10 
January 1832, Virdhaeliella Pillai and Sabbaioii were tenai 
from year to year or acquired a right of ocoupanej F " And t 
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Siil}ordiiiate Judge found tliat lodging at tie mncMliha hj itself 
it does not evidence more thnn a contract of letting from fasU to 
fasU at tie yearly rent specified ; and ie farther held that from 
the petition it was plain that Yirdhaoiala, owing to his inability 
to cultivate the land, or from some other reason, must have given 
up his right of perpetual lease granted to him under ’’ the grant 
of 26tli January 1820* The District Judge of Tanjore came to 
the same conelnsion. He says some way or other it is 
perfectly clear, as the Subordinate Judge points out, that on the 
4th December 1831’^ (the date of the petition to the Collector) 
Yirdhaehala had either given up or had lost all his right to the 
perpetual lease granted to him by the Temple authorities ; and 
he held that all he and his successors in title have to depend upon 
is the fresh contract that was ma* ie ’’ (with the Collector) in 1832/^ 
under which no permanent right of occupancy was conferred. 

The learned Judges of the High Court took a different view. 
They held that the tenancy began, not under the miwMltka^ but 
under the grant from tbe Temple authorities in 1813 ; that there 
was no sufficient evidence to prove that the tenancy under the 
grant of 1813 and 1820 was ever determined, and that the trans- 
action evidenced by the mucMUha was not a new lease, but a 
confirmation of the previous grant, with a modification as to the 
mode of paying the rent. In support of these conclusions, they 
attach much importance to the description of the applicants, in 
the muchiliha and security bond, as ulamdai miraBulars ; and they 
hold that this description differentiates the present case from cases 
in which the High Court had, under similar eir cum stances, decided 
otherwise. They accordingly reversed the decrees of the Courts 
below, and dismissed the plaintiff’s suit with costs throughout. 

Upon a careful consideration of the whole of the evidence in 
the case, their Lordships are unable to adopt the conclusions 
arrived at by the learned Judges of the High Court. It seems to 
them incredible that if the previous grants had been brought to 
the knowledge of the Colleotor in 1831-33, there should not have 
been some reference to those grants in the proceedings taken 
before him. Not only is there no such reference, but the applicants 
come before him in the same character as parahudis, and their 
description as ulamdai mirasidars does not occur in any dooument 
emanating from the OoUeotor’s office, but only in documents put 
forward bv the annlieants themselvea. TIia m Avov A 
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not appear to liave a well- established meaning. The Judges of 
the High Court translate thorn as persons with an hereditary 
right to cultivate ; hut the Subordinate J ndge says that, although 
the moaning of the words taken separately is clear enough, the 
■meaning of both the words put together is not explained/^ nor 
does the combination find a place in Wilson’s Glossary. It wnuld 
be extremely unsatisfactory to rest the decision in a case of this 
importance on a vernacular expression of doubtful signification. 

On the other hand, their Lordships find that the term jpcifakudis^ 
which is employed hj the applicants in their petition to the 
Collector, has a well-understood and definite meaning, and the 
character of the tenure created hy the proceedings before the 
Collector in analogous cases has been determined by judicial 
decisions. In the case of Chockalinga Pillai v. Vy thealinga Pundam 
8amadhy[l)^m which the oircumstanees were very similar to those 
of the present appeal, and there was a mtichilika in similar terms, 
it was held that no permanent tenancy was created. The 
language of the agreement,” said Scotland, O.J. (p. 168), ‘^had, 

I think, no greater effect than the ordinary form of muoliilika 
given by a ryot in exchange for a pattah, except so far as it 
indicated the intention that its ternas should apply to every 
successive fasli for which the holding might he continued by neither 
party exercising the right to terminate it at the end of a fasli.” 
This decision was followed by the Madras High Court in the case of 
Thiagaraja v. Giycmci Bcimhandha Pandara 8annadM[2), m which the 
circumstances were almost indentical ; and their Lordships see no 
reason to differ from the conclusions at which those learned Judges 
arrived, upon a state of facts which cannot.be distinguished, in any 
material degree, from those in the present suit. In a third oase^ 
Kmhtmami Pillai v. Varadaraja Ayyangar[^)^ in which there was 
no muohilika and the decision turned on length of occupation, it 
was held that the term pwahidi ulamdaly by which the tenant’s 
predecessor in title was described in his petition to the Collector, 
did not necessarily imply a right of oceupancy ; but, in other 
respects, the decision does not affect the question now before their 
Lordships wliioh, in their opinion, must be decided upon the 
contraot sanctioned by the Collector in 1833. 


(l) 6 164 (2) I.L.B., 11 Mad., 7 ^, 

(a) 5 Mad., 346. 
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Their Lordships will humbly advise His Majesty that this 
appeal ought to bo ailow'ed, and the decree of the High Court 
reversed with costs^ and the decree of the District Court of Tanjore 
restored, The respondents will pay the costs of the appeal. 

Appeal alloicecL 

Solicitor for the appellant — Mr. B, T- Tasker » 


APPELLATE 'CIVIL— FULL BENCH. 

Before Sir Arnold White^ Chief Justice^ Mr, Justice Subrahmania 
Ayyar^ Mr, Justice Benson and Mr. Justice Bhashymn 
Ayyangar. 

KAELTPAI NACHIAE (Third Defendant), Appe^^lant 
IN Appeal Suit No. 152 of 1900, 

V. 

SANKAEANARAYANAN OHETTY and others (Plaintiffs 
Nob. 1 to 6 and Defendants Nos. 1, 2, 5 to 10), Respondents. 

SANGILIYEEEA NAOHIAE (deceased) and others 
(Fourth Defendant and her Legal Representatives), 
Appellants in Appeal Suit No. 186 of 190C, 

^SANKARANARAYANA OHETTY axnd others (Plaintiffs 
Nos. 1 TO 6 and Defendants Nos. 1 and 2), Respondents. 

NALLAPUREDBI NAEASIMHA REDDI (First Defendant), 
Appellant in Second Acpbal No. 1338 of 1901, 

NALLAPUREDDI MAHALAKSHMAMMA and others 
(Plaintiff’S and Defendants Nos. 3 to 8), Respondents.*^ 

Hindu, Lmo — Devolution of stridhanam 'property of a woman on her sons mho are 
memhers of undivided family with their father at the time — Dstate taken as 
co-o'wners or tenants in common. 

When the stridhanam property of a woman dcvolvos on Iier sons, wim, wifcii 
their father, form an undivided Hindu family at the time of the mother’s death. 


* Appeals Nos. 152 and IHO of 1000, presented against the decree of T. Tarada 
llao, {^abordinate Judge of Madura (East), in Original Sait No. 14 of 1899. 

Second Appeal No. 1338 of 1901, presented against the decree of T. AI. 
Swaminadha Ayyar, Acting District Judge of Nellore, fa Appeal Suit No. 359 of 
1899, i^resented against the decree of Y. Krishna Bow, District Alunsif of Kavali. 
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the sons take ife as co-owners or tenants in common wit-liont benefit of survivor- 
ship. 

Tiie stridhanani property of a woman (with a single exception) primarily 
descends upon her daijg'htei*s, and, in dofanlfc of daughter on the daughters’ 
offspring, females having precedence over male oifsiiring. It is only in default 
of the clang liters’ line that sons succeed to their mother’s stridlianam. 

Vonlcayyamma Gam v. Venkatarania'nayynmma BaliadMv Gafu^ (I.L E., 25 Mad., 
678), explained. 

In the Mitakshara, iio distinction 1*8 made between obstructed ’* and 
** unobstruoted ” heritage in resj)ect of the devolution of striclhanam property. 
The definitions of obstructed ” and “unobstructed” heritage given therein 
refer in terms only to the property of- a male. ^ 

In the Hindu Law, the word “ancestor-” is not used in the wide sense in 
which it is used in .English Law as merely equivalent to the “ propositus ” and 
as co-relative of “heir. ” In the Hindu Law it is used only as signifying a direct 
a.scendant in the paternal or maternal line, and, more technioally, as signifying 
the paternal grandfather and his ascendants in the male line. 

Where, on the death of a maternal uncle, his estate devolves by inherifcanoe 
on his sister’s sous, who at the time are undivided members of a Hindu family 
governed by the tlitaksliara law, they take it as co-owners or tenants in common 
without benefit of survivorship. 

Questions referred to a Full Beneh. In Appeals Nos. 152 and 
186 of 1900 tiie Court (Subralmiania Ayjar and Daries, JJ.) 
made the following 

Okdee oe Eeference to a Full Bench. — One of the questions 
which arise for determination in this case is whether sons of a 
woman who succeed to her stridhanam and who arc at the time 
the succession opens members of a joint family with their father, 
take as joint tenants or as tenants in common. 

This question is one of diiEculty having regard to the recent 
decision of the Judicial Committee in Venkayymnma Gam v. 
Venlmiarmnanayyamma Bahadur Garu(l). We, therefore, submit 
the question for the decision of the Full Bench, 

In Second Appeal No. 1338 of 1901, the Court (Benson and 
Bhashyam Ayyangar, JJ.) made the following 

Oebee of Reference to a Full Bench.— This appeal has 
been argued on the footing that the deceased husband of the 
plaintiff, the first defendant’s grandfather and the third defendant 
were undivided brothers when they inherited their maternal uncle’s 
property and that no partition of the property was made between 
the three brothers. The question of law which has to be decided 
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in tHe case is wlietlier the plaintifE as the heir of her husband who 
died issueless is entitled to claim a third share in the property to 
which share her husband would have been entitled in his lifetime 
if a partition had been effected. It is argued on the strength of 
the recent decision of the Privy Council in Venl'ayyamma Gam v. 
Venhchfaramanaj/yamma Bahadur Garuil) that the maternal uncle’s 
estate devolved upon his sister’s sons who were undivided when 
the inheritance opened as joint family property with the incident 
of the right of survivorship as it is understood under the Mitakshara 
law and that as the plaintiff’s husband died without being divided 
from the first and third defendants, his interest in the maternal 
uncle’s estate passed by survivorship to the first and third defend- 
ants and that therefore the plaintiff cannot maintain this suit. 
The question as to whether the recent ruling of the Privy Council 
can he extended to inheritance which devolves upon co-heirs other 
than grandsons by a daughter and as to how far that ruling is a 
binding authority in cases other than the succession of grandsons 
by a daughter to the maternal grandfather’s property, which was 
the only question actually decided by the Privy Council in that 
case, is one of great importance and not free from difficulty. We 
refer the following question for the opinion of a Pull Bench 

Whether the estate of a male which devolves by inheritance on 
his sister’s sons who at the time that the succession opens happen 
to be undivided members of one and the same joint Hindu family 
governed by the Mitakshara law but possessing no joint family 
property is taken by the brothers as joint family property with 
the incident of survivorship as generally understood under the 
Mitakshara law or as co-heirs each entitled to an undivided one- 
third share which, on the death of one of them without male issue, 
devolves as his separate property on his widow. 

(7. S. Tifurnnkataohartar and S, Srinivasa Ayyangar for * 
api^ellants in Appeals Nos. 152 and 186 of 1900. 

F. Krkhnasami Ayyar and P. P. Simdara Ayijar for re- 
spondents. 

r. F. Seshagiri Ayijar for appellant in Second Appeal No. 
T33Sofl90L ' 

r. Mthiraja Mudaliar for respondents. 

The Court delivered the following 


(l) T.L.R.. 25 RWL. 
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Opihion. — These two references are so closely eomiected that 
it will be convenient to deal with them in one judgment. 

The question referred for opinion in Appeal Suits Nos. 152 
and 186 is w’hether when the stridhanam property of a woman 
devolves on her sons, who, wdth their father, form an undivided 
Hindu family at the time of the mother’s death, the sons take as 
joint tenants wdth benefit of survivorship, or jointly or in common 
without benefit of survivorship. 

The appellant’s pleader contends that the recent ruling of the 
Privy Council in the case of Yenl'ayyannnaGaru v^ Ven'kaiara)iia«> 
nayyamma Bahadur G((ru{l), on which the respondent mainly 
relies, does not apply to this case in wdiich the co-hcirs inherited 
the stridhanam of their mother, and that there is no w^arraiit under 
the Hindu Law of Mitakshara for holding that the stridhanam of a 
woman devolves upon her heirs, even if they be her male issue, as 
joint property with benefit of survivorship. We think that this 
contention is well founded. It is impossible to read the judgment 
of the Privy Council without coming to the conclusion that they 
guarded themselves against nsing language which would apply 
to the devolution of stridhanam property. After setting forth the 
facts of the case fully at the beginning of the judgment, they 
advert to the obscurity of the ^ Mitakshara Law of Inheritance ’ in 
the case of women, and refer to their former decisions as con- 
clusively establishing that property inherited by a widow from 
her husband or by a daughter from her father, is a limited and 
restricted estate only, and not stridhanam, ’and that upon her death’ 
the next heirs of the husband or father succeed thereto, and that, 
therefore, the co-heirs in the case before them on the death of their 
mother succeeded as heirs to their maternal grandfather. Their 
Lordships then propose the question “ What then w^as the character 
of the property which they took ? ” and begin to answer it as 
follows : — In the grandfather’s hands it w^as separately acquired 
property. In the hands of the grandsons it was ancestral property 
which had devolved on them under the ordinary law of inherit- 
ance.” If iiieir Lordships were of opinion that it vmuld have made 
no difference whatever whether it was the mother’s slridlianam 
which had devolved upon her sons, or the maternal grandfather’s 
property which had devolved upon them, there was no object 
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in iiiaking a pointed statement that the estate which a daughter 
inherits from her father is not her stridhanam, and that on her 
death her sons take it direellj as heirs of their maternal grand- 
father, and that the estate, devolved on the gTondsoiis under the 
ordinary law of inheritance. The ordinary hnv of inheritance 
referred to is, there can he no doiiht, the cardinal text of the 
^ Hindu Law of Inheritance ’ to tlie separate property of a male, as 
opposed to the inheritance to the property of a hermit, dealt with 
separately by the author of the Mitakshara in cliapier 2, section 8, 
and devolution of the stridlianam property of a woman, also sepa- 
rately dealt with in chapter 2, section 11. We cannot accede to 
the suggestion of the respondent’s pleader that ordinary law of 
inheritance’’ is here used as distinguished from any mode of 
descent sanctioned by a special custom or usage opposed to the 
general law of inheritance, as laid clown in the Mitakshara. Nor 
can we accede to the appellant’s contention, founded upon the 
passage quoted and followed by their Lordships from the judg- 
ment in the case of Katama NatcMar v. Bajah of 8wagunga{l)^ 
that the ruling of the Privy Oouncil under consideration cannot 
apply to the present case hy reason that the undivided family 
in the present ease consisted not only of the two undivided brothers, 
on whom the stridlianam devolved, hut also of their father, for 
in the case before their Lordships there was in fact, as appears 
from the judgment of this Courfe as w^ell as of the Privy Council, 
the very same joint family as in the present case, and the property 
devolved on the sons to the exclusion of their father. 

As, then, the question , before us is not concluded by the 
authority of the Privy Council ruling relied on by the respondent, 
wo have to consider ‘Svhat is the rule of Hindu Law under the 
Mitakshara which is applicable? ” At the outset we may observe 
that the stridhanam proxierty of a woman, with a solitary exception 
which need not he referred to here, primarily descends upon her 
daughters, who either are. or will iieoossarily on marriage become 
members of a different family, and in default of daughters, on the 
daughter’s offsjiring, females having precedence over male offspring. 
It is only in default of the daughter’s line that sons succeed to their 
mother’s stridhanam. The rule of devolution is substantially the 
same under the Dayahhaga system of Hindu law which, unlike 


Cl) 9 Moo. I.A„ srs atp.ai. 
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the Mitakshara, does not recognize the benefit of siirvirorship cron kaeuppai 
in the ease of unobstructed sneeession to the property of a male. 

In the case of the devolution of a male’s property under the Mitak- ^>ankaea- 
shara, the cardinal principle is that it should remain in the same Chktty, 
family, and that is the reason why agnates, however remote, are 
preferred to cognates, however near, with one exception, viz,, the 
daughter’s son. So far as a widow, daughter, mother and pater- 
nal granimothor, who are speeiall}^ provided for in the line of 
inheritance, arc concerned, they, as has now been conclusively 
established, are simply interposed during their hfe-timCj without 
diverting the line of inheritance among agnates, until they are 
exhausted. There is not a single instance indicated in the Mitak- 
shara of the benefit of survivorship between oo-heirs inheriting 
stridhanam property, and, in our opinion, there is no divergence 
between the Mitakshara and the Dayabhaga as to the cliaracter of 
the estate which, in the case of stridhanam property, devolves upon 
co-heirs. It would be revolutionary to hold that all property 
which comes to two or more persons wdio happen to he members of 
an undivided family is taken by them wuth benefit of survivorship, 
and there is no warrant whatever in the Mitakshara for such a 
general proposition. It has been held in more cases than one 
that property which comes to inemhers of an undivided family by 
devise or gift is not taken by them with benefit of survivorship 
(Bemun Persad v. IIuBsmiat Madha Beehi}{\)^Bai Bmall y. Patel 
Beehardas{2)), The Privy Council, no doubt, has ruled in Venlxuj- 
ymmna Ga:ru v. Yehataramanayi/Qmma Bahadur Gctru{S) that the 
position taken by the High Court of Calcutta [Jasoda lioer v. 

Sheo Psrshad 8ingh{4t)) and by this Court {Sri Raja Chelilmni 
Venhataramanayanimct Garu that 

obstructed heritage universaliy devolves on co-hoirs as tenants in 
common, and not as Joint tenants with benefit of survivorship, is 
one that is erroneous ; but their Lordships have abstained from 
laying down that, as a universal rule, a heritage which devolves 
xipon co-heirs, who happen to be all or some of the members of an 
undivided family under the Mitakshara, is taken by them with 
benefit of survivorship. They refer only to two instauees as 


(1) 4 Moo. I.A., 137 at p. IM. 
(3) 25 Mad., 678. 

(5) 20 Mad., 207* 


(2) 26 Bom., 445. 

(4) I,L.E„ 17 Calc., 33, 
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disproving tire universal proposition laid down l)y the Calcutta 
High Court, viz., the case of widows and daughters on whom the 
inheritance devolves with bcneBt of. survivorship, both under the 
Mitahshara and Dayahhaga, and that even after they effect a parti- 
tion between themselves of their limited estate in w'hich they liavo 
no interest surviving them, either joint or several, transmissible 
to their heirs {Midtu VadufjanncUia Tevar v. Bora Singka Temr{l)). 
But w'e may observe that both these cases are oases of inheritaneo 
to tho property of a male, and do not affect the question of tho 
devolution of stridhanam property. 

It is certain that the author of the Mitaishara does .not 
make a distinction between “ obstructed ” and “ unohstruofed ” 
heritage, in respect of tho devolution of stridhanam property : 
such distinotion was according to his soheme, pertinent only 
to the inheritaneo of the property of a male. The definitions of 
“ obstructed ” and “ unobstructed ” heritage given hy him and 
by those who follow him, refer in terms only to the property 
of a male. 

The learned pleader for the respondent urges that the eharaoter 
of tho property which devolves upon sons, whether from their 
father or from their mother should bo taken to he the same, inas- 
much as the Mitakshara deals with both in one and the same text 
in more than one place. He first refers to chapter 1, section 3, 
commenting uponTa.gnavalkya’s text, chapter II, verse 117, which 
runs as follows “ Let sons divide equally both the effects and 
the debts after the demise, of their two parents. The daughters 
share tho residue of the mother’s property after payment of their 
share of her debts, and the issue succeed in their default.” The 
author of the Mitakshara explains this text, so far as it relates to 
the mother’s property, as meaning only that, inasmuch as it is the 
obligation of the eons, and not of the daughters, to discharge the 
mother’s debts, the sons are entitled, even if there are daughters, 
to inherit so much of the assets of the mother as is necessary to 
discharge her debts, and that the daughters si-ieoeed to the residue ; 
but if there be no debts of the mother to discharge, the daughters 
inherit the whole estate in preference to the sons. The author of 
the Mitakshara, therefore, in this passage had not in contemplation 
the character of the estate devolving upon sons from the mother. 


{ 1 ) 8 Mad., 290 at p, 301, 
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..He was only pomting ont tliat the real meamiig of Yagnavalkya ' K:ARiijf‘PAi 
was not that, on the death of the mother, the sons ought to divide 
her property among themselves ao night at first sight he siipposedj Sankaba- 
bnt only that they are to inherit ^siich ]3ortion of the inotliGr''s chetty] 
property as may be necessary to discharge her debts, and that it is * 

upon the daughters that the inheritahee devolves, subject merely 
to a deduction in favour of the sons if there are any debts of the 
mother to bo discharged. 

The learned pleader for the respondent next refers to chapter 
. I, section 4, coniinenting upon Yagnavalkya’s text,- chapter 2^ 
verse 118, in which it is declared that whatever is acquired by one 
copaTO3nor alone, without detriment to the father estate., does 
not appertain to the co-heirs. The author of the Mitakshara 
explains that the father’s estate referred to in the text will also 
apply to mother’s estate, in other ivords, whatever is acquired by 
one of the sons, without the aid of the mother’s stridhanam, will 
belong to himself, and not to him along with the co-heirs. 

Though the author of the Mitakshara here refers only to the 
.'iH'Other, the reference is only hy way- of illustrcation, and the 
import simply is ' that whatever is acquired by one of the co-heirs 
without the aid of tlie heritage which has devolved on the co-iieirs, 
no inatt3r from whom, will belong to him solely, and it is only if 
the acquisition is made with the aid’ of the Leritogo that it will 
really form an accretion to the heritage and belong to all the 
eo-heirs (BurnelFs ^ Dayavibhaga,’ page 48; Smritiohandrika,’ 
chapter 6, paragraph 2 ; Krishnasvami Iyer’s ^ Translation,’ page 
78 ; ^ Dayabhaga,’ chapter G, section 1, paragraph 17; Stokes’ 

^ Hindu Law Books,’ page 269). The author of the Mitakshara, 
therefore, was not thin king of the character of the heritage 
devolving on a plurality of co-heirs from different relations, but 
his object was only to declare that if one of thG.eo-heirs makes an 
adqiiisition without the aid of such an heritage, it belongs to him 
solely, and the eo-lieirs of the heritage cannot claim a share in 
such acquisition. Though the author of the Mitakshara deals 
speeiaily with the partition of the father’s property by sons, yet 
it is .clear from chapter 1, section .1, paragraphs 4 and 5, that the 
rules prescribed for the partition of the father’s estate apply 
muiatis mutandis to the partition of property inherited from any 
relation, and by co-heirs, whether sons or other relations of the 
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Another argument used hys the respondent s pleador is that, as 
in the case of the grandsons inheriting to the paternal grand- 
father, so in the ease of grandohildren inheriting to the Stri- 
dhanam of the maternal or paternal grandmother, they take per 
6‘iirpefi and not per capita, No doubt there may he this similarity, 
bm., as pointed out by the learned pleader for the appellant, there 
is a dissimilarity in another respect, viz., that where the deceased 
dies leaving cliildren and grandchildren the grandchildren do 
not by representing their deceased mother or father, as the ease 
may he, step into their shoes and inherit along with the children 
of the deceased. 

The respondent’s argument does not, therefore, carry any 
weight, and is especially ineflective in view of the fact that, 
notwithstanding that daughter’s sons do not take per stirpes^ but 
per capita^ it has been held by the Privy Council that maternal 
grandfather’s property devolves upon them with benefit of sur- 
vivorship. We must, therefore, hold that none of the arguments 
» addressed to us show that stridhanam property, when it devolves 
upon a plurality of heirs, is held by them with benefit of, sur- 
vivorship, or that, at any rate, it is so in the case of stridhanam 
property of a mother devolving upon her sons. Wq must also 
hold that in the ease of the devolution of stridhanam property 
there is nothing peculiar in the Mitakshara law as distinguished 
from the Dayahhaga law, so as to import, the doctrine of survivor- 
ship as between the cb-heirs, and thus restrict the operation of the 
rules of inheritance laid down for the devolution of stridhanam 
property. 

Our answer to the question referred to us in Appeal Suits 
Nos. 152 and 186 is that the sons take the stridhanam of their 
mother as co-owners or tenants in common. 

The second question referred for our opinion is whether tie 
maternal uncle’s estate devolves upon his nephews who, at the 
time of their uncle’s death, are members of an. undivided family, 
as joint tenants with benefit of survivorship,, or as tenants in 
common, or eo- owners without benefit of survivorship. 

The real question which we have to decide is whether this 
matter is concluded by the ruling of the Privy Council in 

Venlrnyyamma Gamr, Venkataramanayyamma Bahadur OaruQ.) , 


(1) 25 Mad., m . 
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We should have no hesitation in holding that it is not so 
conoludedj hut for the observation contained in the judgment of 
the Privy ’ Council that the decision of this Court {Sri -Baja 
Chelihani Venhaiaramcinayamma Garu v. Appa Bau, Bahadur 
Garu{l)) which was before their Lordships in appeal and which 
was reversed and also the decision . of this Court ■ in Saminadka 
BUM v. Thang(ithanni{2) were open to the same objections as their 
Lordships pointed out to the decision of the . Calcutta High Court 
in Jasoda Koer v. Bheo Pershad Singh{Z)^^ which was followed by 
this Court in the two cases referred to. After full consideration, 
and not without 'some diffidence, we have come to the conclusion 
that the ruling in . Yenhayyamma Garu v. Venhataramamy gamma 
Bahadur Garu{4) does not conclude the question referred to us. 
At the outset we may observe that the ruling of their Lordships 
with which we are dealing in terms applies only to the case of 
daughter’s sons. These form a class of co-heirs, not liable to be 
increased after the inheritance has devolved on the class. But 
the same cannot be said of all other classes of co-heirs, such as 
sister’s sons who succeed in priority to a sister (Lahshmanammal v. 
Tirurengada Mudali{^)), In the case of the latter class, therefore, 
an anomaly occurs in applying the principal of survivorship which 
does not arise in applying it to the former class. In the case 
of daughter’s sons the inheritance will not devolve on them until 
after the death of all the daughters, and no one, therefore, can 
come into existence in the undivided family, as a daughter’s son, 
after the inheritance has devolved upon the class ; but in the ease 
of the heritage of a maternal uncle there may he only one or two 
nephews in the undivided family at the time of the- uncle’s death, 
and other nephews may he horn subsequent thereto. Though 
such after-horn nephews are part of the same class as the nephews 
who were in existence at the time of the uncle’s death, yet they , 
can acquire no right in the property of their maternal uncle, 
which has already vested in the nephews who were in existence 
when the uncle died. 

Such right as they may acquire by birth in the johit family 
property of their father or grandfather will be limited to paternal 
property or to property of the paternal line. In an undivided 

(1) 20 Mad., 207. (2) 19 Mad., 70. 

(S) 17 Calc., 33. (4) I.L.R., 25 Mad,. 678. 
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family oTery member on birth acquires a right in such property ^ 
and the right accruing to him is equal to that of his father in the 
paternal grandfather’s property. . By the principal of representa- 
tion, which obtains in an undivided family, the male issue of a 
deceased member steps into the shoes of the deceased. 

In the ease, then, that we are considering, the after-born 
nephew cannot, on his birth into the undivided family, acquire 
any right in the property of his maternal uncle since it had 
already vested in bis brothers before he w^as born. 

If sister’s sons take the heritage simplj^ as co-heirs, without 
honefit of survivorship though they are members of an undivided 
family, the property will belong to them as their separate 
property, and on the death of each, his undivided share. will 
devolve upon his separate hems, inclucling of course his after-born 
brothers. . 

In yenhayyammet Gat'U v. Venkataramanayyanima Bahadur 
GaruiX) their Lordships of the Privy Council while stating that 
in the grandfather’s hands the estate was separately acquired 
property, added that it became ancestral property in the hands of 
the grandsons when it devolved on them by inheritance, and their 
Lordships applied the law of survivorship in tracing succession to 
such property on the death of one of the grandsons. We cannot 
therefore regard the nse of the expression “ ancestral property ” 
as suggested by the learned pleader for the appellant as a mere 
casual stateiient, carrying no special significance. In the Hindu 
law the word '' ancestor” is not used in the wide sense in which it 
is used in English law as merely equivalent to the propositus and 
as the co-relative of heir. In Hindu law” it is used only as 
signifying a direct ascendant in the paternal or maternal line, and 
more technically as signifying' the paternal grandfather and his 
ascendants in the male line, and in Colebrook’s ' Translation of the 
Mitakshara ’ it is the expression father’s father’s property ” 
that IS translated into ancestral propeidy.” W^hile it may or 
may not ho that the expression “ ancestral property ” in their 
Lordship’s judgment is used in the latter sense in which technical 
sense it is used in several judgments of their Lordship of the 
Privy Council and also by the Indian Legislature (Suraj Burnt 
Koer v. 8heo Bersad Si}igh(2), Par bait Kumari Debt v. Jagaik 


(2) I.L.E., 6 Calc., 148 at la. 164. 


(1) 1.L.E.J 25 Mad., 678, 
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Ohmder Dhabal(l)^ Bc^jak Surcmeni Venkata Gopalla Naramnha 
Bow V. Bajah Surmeni Zahikma- Venkama Bow(2)j Umrithnath 
Chowdlivy y. Goureenath Chowdnj{2t) and article 126 of the 
second schedule to the Indian Limitation Aet^, 1877) it appears to 
ns clear that it is not used as denoting property other than that 
which has devolved from a direct ancestor either in the paternal 
or maternal line. In the case before their Lordships the property 
had devolved from the maternal grandfather. In the present 
case the maternal uncle from whom the inheritance devolved 
cannot he regarded as an ancestor in the maternal lines the 
sense in Avhich the term is nsed by writers on Hindu law. So far 
as a daughter's sons are concernedj they have a peculiar position 
in the Hindu law which is denied- to all other cognates. Under 
the older Hindu law, the son of an appointed daughter (putrika 
putra) was equal to an auram or legitimate son and he took his 
rank, according to many authorities, as the highest among the 
secondary sons. Although this branch of the law is now obsolete^ 
its effect survives in the ‘ Hindu law of Inheritance ^ and in the 
consciousness of the people, for even now he takes a place practi- 
cally next after male issue, the widow and daughters being simply 
interposed during their respective lives and the maternal grand- 
father is regarded “ as becoming the possessor of a son’s son.’’ 

The position of a daughter and daughter’s son in the line of 
inheritance is considered in the Mitakshara, .chapter 2, section 2, 
paragraphs 5 and 6, from which wo quote the following Then . 
Vishnu says ‘ If a man have neither son, nor son’s son, nor (wife 
nor female) issue, the daughter’s son shall take his wealth. For 
in regard to the obsequies of ancestors, daughter’s sons are con- 
sidered as son’s sons.’ ” Manu likewise declares ^M^y that male 
child whom a daughter, whether formally appointed or not, shall 
produce from a husband of an equal class, the maternal grandfather 
becomes the grandsire of a son’s son : let that son give the funeral 
oblation and possess the inheritance.” See also ^ Dayahhaga,’ 
chapter XL, section II, paragraphs 18, 19 a-nd 20 (Stokes’ ^ Hindu 
Law Books,’ page 327). ^ ’ . 

The difference in his position under the old law and the present 
law is that under the former if he is the son of an appointed 
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daughter (and only one sneli dangliter can he appointed), he 
■becomes by a fiction of law the son or son's son of the maternal 
grandfather, and as such a member of the grandfather’s family^ 
and is not a member of his own father’s family Mitaksliara/ 
chapter 1, section 11, paragraph 3). 

Under the present law ho is a- member of his own father’s 
family, hut he is regarded as being also as good as a son’s son to 
his maternal grandfather, 

If hy reason of a danghter’s son being considere<i for spiritual 
purposes, as equal to a son’s son, when the maternal grandfather 
dies without male issue, the estate doYolving upon him (though 
as obstructed heritage ”) from the maternal grandfather can, by a 
fiction of law, be regarded as ancestral ” property in his hands in 
the technical sense in which that term is used in the Hindu law, 
viz., as'denoting property descending from a paternal male ancestor, 
the daughter’s sons, when there are more than one, will not only 
hold such estate as joint family property with mutual rights' of 
survivorship to the 'exclusion of their father and his other co- 
parceners, if any, but their male issue will also on birth acquire, 
in such property, a right jointly with and equal to their, father’s. 
But if the estate devolving on daughter’s sons is to ho regarded 
only-— as in truth it is — as coming to them from the maternal line, 
their male issue cannot acquire in such estate a right hy birth equal 
to their father’s— for such right is expressly limited to property 
devolving upon the father from, the paternal line Mitakshara,’ 
chapter 1, section 5, paragraphs). The anomaly in this latter 
view will be that though the daughter’s sons who arc undivided 
as between themselves hold the maternal grandfather’s estate 
(according to the rnling of the Privy Council in Venkayyamma 
Qamv. Venhatarammapyamma Bahadur Garu{l) b>s joint family, 
property with the benefit of survivorship as understood under 
the Mitakshara law, yet their male issue will not become joint 
owners in such property possessing equal rights with their father. 
There can hardly be any doubt that the right of survivorship on 
which the ruling of the Privy Council is based, is the right of 
survivorship obtaining under the Mitakshara system ' 

iSfarain Dear. Bamchandra/B%iU{2)] mooTdmg to which the right 
will hot prevail in favour of the sur^uvor, as against the male issue 


(1) Lbs., 25 Mad., 678. (2) LL.E,, 28 Oalo., 670 at p, 670. 
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. of the cloceascd. Under the Mitakshara joint family system there 
can he no joint family property in respect of which the male issue 
of the Joint owners will not by birth become joint owners with 
their father (see Sudarsanam Maistri t. NarasimJmlu Maistn{l)), 

If, therefore, wo are to understand the expression ancestral 
property^’ in their Lordships’ judgment otherwise than in its 
technical sense, according to which it is property in w'hich a son 
on his birth becomes an equal owner with his father, the result of 
the ruling will be that a species of joint family property unknown 
to the Mitakshara will be' brought into existence. 

But for the absence of any allusion in the judgment of the 
Privy Council to the texts already quoted, declaring a daughter's 
son to be as good as a son’s son and that/‘ there is no difference 
in law between them, wo should not hesitate to say that the 
expression ancestral property ” is used in the judgment in the. 
technical sense already referred to. The nature of the cstaAc 
devolving upon a daughter’s son was considered by this Court in 
two oases {MuUayan Chetti v. Simgiri Zamindar[2)^ Sivaganga 
Zamindar v. Lalx8hmaMa{Z))^ both of which were considered by this 
Court in Venhaygmmna Gam v. Venkataramcmayymmna Bahadur 
Garu{^), In both, the question raised was whether the son of the 
daughter’s son had a right of interdiction against an alienation 
made by his father of his maternal grandfather’s property. In 
both those cases it was held that though in respect of such 
property, the son may not on birth become an equal owner with 
his father, entitled to demand partition fropa . his father, yet such 
.property is not the self-acquisition of the father which he can 
alienate at his will and pleasure. The former mB^mMuttayan 
Chetti V. tSivagiri Zammdar{2) was carried in appeal to the Privy 
Council {MuUayan Chetti v. Zamindar of Simgiri(5)) and their 
Lordships, while eonoiUTing in the view that the property was not 
the self-acquisition, of the father, refrained from deciding whether 
dr not the father had absolnte power of disposition over such 
property as lie' has over his self-acquisition— the decision of that 
question having become unnecessary in the view which they took 
of the ease on another point. If, in the recent decision of the 


(1) l.L.R., 25 Mad., 149 at pp. 155 & 150. (2) LUU., 3 Mad., 370. 

(3) I.L.E., 9 Mad., 188. (4) 25 Mad., G78. 
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Privy OoTiacil in Venkayyamma Gam v. Venkatafamanayyamma 
Bahadur Ga;ru[l) the expression ancestral property be regarded 
as having been used by their Lor Isliips in the restricted technical 
sense above referred to, the result will be that the son will have 
an equal right with his father in the property which has devolved 
on the latter from his maternal grandfather, and the„ ratio 
decidendi of the ruling itself may be inferred to be that when the 
maternal grandfather’s property devolves upon the sons of a 
daughter, they and they alone saoceed to the maternal grandfather 
as if he was their father’s father, but in respect of their own 
paternal property they will be joint owners thereof with their 
father and his other co-pareeners, if any. 

Whether such be the ratio decidendi or not, and whether the 
expression ancestral property ’’ be used as denoting property 
coming from the paternal line only or from both paternal and 
maternal lines, we are unable, notwithstanding the adverse 
comment of the Privy * Council on the decision of this Court in 
Saminadha Pillai v. Thangathanni{2) to extend the ruling in 
Venkayyamma Garu v. Venkaiaramanayyamma Bahadur Garu{l) 
to oases other than those in which the inheritance devolves from a 
paternal or maternal male ancestor on his lineal descendants, 
whether as unobstructed’^ or as obstructed ” heritage. The 
decision in baminadha Pillai v. Tliangathanni{2) was referred to as - 
follows in the judgment of this Court in the Jaggampet case {Sri 
Raja Chelikani Venkataramanayamma Garu v, Appa Bau Bahadur 
GaTu (^')\ — ‘‘The rnti/o decidendi of this decision and of the 
Oalentta ruling {Jasoda Koer v. Sheo Pershad Singhii)) which 
in effect it followed, is identical, viz., that survivorship does not 
exist in any case in which property passes as obstructed heritage.” 
The observation of the Privy Council that Saminadha Pillai v. 
Thangaihanni{2) case is open to the same objection as the decision 
of this .Court in Venkayyamma Garu v. Venkaiaramanayyamma 
Bahadur Garu{l) can be construed only as a disapproval of the 
general position therein maintained that survivorship cannot exist 
in any ease in which property passes as obstructed heritage, 
and not as a disapproval of the actual decision in the case, even 
apart from the question of fact oh which also it was based. The 

(1) 25 Mad., G7S. (2) 19 Mad., 70. • 
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rilling of tlieOal eiittaJHigh Court m v. Sheo Pershad Kaeuppai^ 

Bmgh(l) also proeeeded on the same general principle — which 

was disapproved of by the Privy ConaciL' But as the Calcutta Sankara- 

*' ^ NARAYANAN 

decisionj like Venhmjyamma Garu t; Venluitarmncmayymmna Paha- Ghetty, 
d%r Oaru(^P)^ related to the property of a maternal grandfather 
'devolving upon his daughter’s sons, it became necessary for their . ■ 
Lordships of' the Privy Council to examine whether, apart from 
the reasons ^ given, — which their. Lordships disapproved of— the 
decision itself was sound or not ; and adverting to the principles 
regulating the devolution of Joint family property under, the 
Mitakshara law, they came to the conclusion that the decision 
itself was erroneous, But as regards the decision of this Court 
in Saminadha Pillai v. Thangathanni(Z)^ — which related to a ease 
of collateral succession^ — ^it was unnecessary for their Lordships to 
examine ^ the soundness or otherwise of the actual decision in the 
case, apart from the general position therein taken, and the actual 
decision itself cannot, therefore, be considered as overruled* 

Our answer to the question referred to us in Second Appeal 
No, 1388 of 1901 is that on the death of the maternal uncle each of 
the nephews then in existence took an undivided one-third share 
of the estate which on his death devolved as his separate property. 


APPELLATE CIVIL. 


Before Mr. Justice Benson and Mr. Justice Bhasliyam Ayyangar. 


TUTIKA BASAVAEAJU -(PLiixNTiPF), Appellant, 
& Co. (Dependants), Eespondents.^' 


1003. , 
July 31. 
August 3. 
Septeirtlber 28. 


Contract Mt — IX of 1872, s. 230 — Contract hy — Principal resident abroad — 

Fresumption of personal liahilitij of agent — Rehutted luhere contract made i 
name of principal. 

Plaintiff telegraphed to P. & Oo. (who were the managing agents of a 
company haYing its registered office in England hut carrying on business in 


(1) 17 Calc., 33. (2) 25 Mad., 678. 

(3) I.L.E., 19 Mad., 70. 
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India) for a quotation as to tlie price of sugar. P, & Co. replied in tlieir own 
name, merely quoting the rate, and plaintiff accepted the offer and forwarded a 
deposit. On the following day, P. & Co. addressed & letter to plaintiff with which 
was enclosed a memorandum of sale, which contained all the terms of the 
contract. The letter and^theliaemoraiidum bore the'name of thecomiDany printed 
at the top and P. & Co. signed both as ‘‘ managing agsats.*’ Delay having 
occurred in the delivery of the sugar, plaintiff instituted the present suit against 
P., & Co. for the return of the deposit and for damages. P. <& Co., in their 
Witten statement, pleaded that the suit was not maintainable against them 
inasmuch as they were merely agents : , * , 

Beldj (1) that the contract, for the alleged breach of which the stdt was. 
brought, was that which had been formally reduced to writing in the ’memoran- 
dum of sale ; 

(2) that the company was resident abroad, and that a presumption, in 
consequence, arose under section ^30 of the Contract Act that the defendants, 
though the agents of that company, were personally liable nnder the Contract; 

(3) that this presumption of law is one which can be rebutted,- and is 
rebutted when the foreign principal is, in writing, made the contracting party, and 
the contract is made directly in his name. 

Spit to recover money deposited on a sugar contract and 
damages for ‘breach of that contract. Plaintiff was a trader at 
Berhainpore, and the defendants were the managing agents of 
the East India Distillery Company, Limited. On 4th September 
1899, plaintiff sent the following telegram (exhibit 32) addressed 
to Messrs. Parry & Go. : — What rate N sugar thousand bags 
e. f . i. Gopalpore.'^ To this Messrs. Parry & Co. replied (exhibit 
33) on the following day : — Offer thousand N October, Novem- 
ber, seventeen six e. f. i.*^’ On the same day plaintiff telegraphed 
(exhibit 34) received telegram, confirmed. Sent deposit 
thousand rupees.’’ Messrs. Parry & Co. also on the same day, 
addressed the following letter (exhibit 35) to the plaintiff : — 

Deab Sie,— W e enclose copies of telegrams exchanged and 
confirm ours of yesterday’s date making you an offer of 1,000 
bags N October, November shipment at Es, 17-6 per bag e. L i. 
Gopalpoie, usual deposit of one rupee per bag. We trust you 
will be able to place an order with us at this rate. We are dear 
Sir, Tours faithfully, (Signed) pp. Paery & Go., Managing 
Agents,.” ' 

On 6th September Messrs. Parry & Go. addressed the follow- 
ing letter (exhibit 36) to plaintiff : — 

^^DEAkSiR, — We are in receipt of your telegram of 5th 
instant and note that you accept the offer of 1,000 bags N at Rs. 
17-6 per bag c. f. U Gopalpoire Getobor, November shipment. We ’ 



f 


TOI., xxm] ■ MADEA8 SERIES. .317 

enclose herewith# sale-note for sale and await the* deposit of one. Tutika 
rupee per hag. We arc dear Sir, Tours faithfully^ (Signed) pp. 

Pakry & Co., 0. W. Prest, Managing Agents/^ Parey&Co. 

The sale-note (exhibit 37) enclosed'was as follows : — 

Memorandum of sale made by the East India Distilleries and 
Sugar Factories, Ld.^ Madras. 6th September 1899^ Madras. 

To M.E.Ey. Tutika Basavaraju, Berhampore (Granjam). Dear 
Sir, — W e have pleasure in confirming sales as under;— No. of 
contract— 5.62* Code cipher of do. — Butterfly. Article — Sugar. 

Ciuality — N. Quantity — 1,000 hags. Price — Es. 17-6 per hag 
c. f. i. Gopalpore. Terms — Deposit of rupee one per hag. 

Shipment — October, N o vember shipment. Eeimhursement — By 
demand draft. Closed by — Tour telegram of 5th instant as per 
copy enclosed* Tours faithfully, (Signed) pp. Parry & Co., C. W. 

Prest, Managing Agents. iV.B. — Shipment to he considered duly 
effected if made by British India steafher due to call by time-table 
within the date above specified and in the event of such steamer 
not calling, the shipment to; be considered duly effected if made 
by the following steamer. Strike clause.- -If on account of riots, 
strikes, break dowm of machinery or other damage or accident to 
the factories belonging to the Bast India Distilleries and Sugar 
Factories, Limited, or pestilence amongst 'the workmen thereof, . 
any part of the goods under this contract be not shipped within 
the time liereinhefore appointed for shipment, the said quantity 
shall be deducted from the contract quantity or shipped’ as soon as 
possible thereafter, the buyers having the .option (which is to be 
declared by telegram as soon as notice of short shipment is given 
by scdlors) of refusing dcoeptance of the quantity short shipped if 
after time. In either case the buyers shall have no claim on the 
sellers for loss in respect of the non-shipment or late shipment of 
such quantity short shipped.’^ 

It appeared .that the steamers had sailed irregularly, and for 
this and other reasons Messrs. Parry & Oo., as agents for the East 
India Distillery Company, did not ship the sugar during the 
months of October and November. On 27th November, 
howeverj they wrote (exhibit L) to the plaintiff that they pro- 
posed to ship the thousand bags by the steamer which was 
due at Cuddalore on 1st December. To this, plaintiff telegraphed 
(exhibit 1j1) : — Contract time expired.- I don’t want sugar.’’ 

Plaintiff now sued to recnvnrth A /I 13 « i aaa _ . ■* 
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for tlie non-delivery of tke sugar. The defendants pleaded (inier 
alia) that they were not interested in the subject-matter of the suit 
except as managing agents for the East India Distilleries and Sugar 
Factories, limited, hut they intimated their consent to the written 
statement being taken as the written statement of the company 
if the plaint should be amended by substituting the name of the 
Distilleries Company for that of Messrs. Parry & Co. Plaintiff 
did not, however, amend his plaint. The defendants further 
contended that the delivery which they, had offered to make was 
a compliance with the terms of the contract, that they had been 
ready and willing to supply the sugar but that plaintiff had 
wr-ongfully refused to accept it. They claimed Es. I 56 OO damages 
for plaintiff wrongful refusal, and^retained the deposit of Es. 1,000 
towards those damages. The District Judge ordered the defend^ 
ants to pay plaintiff Es. 500, and ordered each party to pay Ms 
own costs. 

Plaintiff preferred this appeal j and the defendants filed a 
memorandum of objections. 

P. J2. Stmdara Ayyar and (7. F, Anmtaim%hm Ayyar^ for 
appellant, contended that the telegrams formed a complete 
contract with the defendants : also that the East India Distilleries 
Company was a merchant residing abroad ’’ within the meaning 
of section 280 ( 1 ) of the Contract Act. They also contended that 
the defendants had not complied with the terms of the contract as 
to delivery. 

Mr. D. Chamier, for the respondents, contended that the com- 
plete contract was contained in the memorandum of sale, exhibit 
37. The telegrams merely fixed the material terms of the contract 
with reference to the rates prevalent in the market. In mercantile 
coigitracts, the parties do not set out matters well-known to both 
(Humfrey v. Dale{l)), Plaintiff was well aware from prior deal- 
ings which he had had with the defendants that the latter were 
only the managing agents for the company, moreover, the sale- 
note made that clear, and was a contract with the company, to 
which plaintiff had raised no ob j ection. Even though the company 
was registered in England and had a registered office in England, 
its business was carried on in India, and it must be regarded 
as residing here within the meaning of section 230 ( 1 ). The pre- 
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sumption arising under tliat section is rebuttable {MacMnnon w Tutika 
]jang{X)) and here tbo sale-note bad been signed on bebalf of 
tbo company. * Paery & Co 

The case was also argued at length on the question whether 
there had been any breach of contract, 

(7. F. jhiantakrishna Ayyar replied. 

JuDGMROT. — The appellant sues the respondents for recovery of 
Es. I 5 OOO deposited with them on a sugar contract, with interest on 
the same and for damages to the ’extent of Rs. 2,375 alleged to have 
been sustained by him by reason of the respondents’ breach of con- 
tract. The respondents plead that they are only the managing 
agents for the East India Distilleries and Sugar Factories, Limited, 
that they are not liable to be sued on the contract and that the suit 
should have been brought against the latter company. They also 
plead that the appellant (plaintiff) refused to take delivery of the 
goods and that in consequence they have sustained damages to the 
extent of Es. 1,600 and that they are entitled to retain the deposit 
amount of Es. 1,000 and to a judgment against the appellant 
(plaintiff) for the balance of Es. 600. 

The District Judge gave judgment in favour bf the plaintiff 
for Es. 500 and disallowed his claim in other respects. The 
plaintiff prefers this appeal for recovery of the balance of Es. 3,215 
disallowed by the^District Judge and the defendants take objec- 
tion, under section 561, Civil Procedure Code, to the decree 
appealed against on the grounds that they are not liable to be sued 
on the contract and that, if they were liable, they are entitled to 
judgment against the plaintiff on their counter-claim. 

In onr opinion the objection taken by the defendants (Messrs. 

Parry & Co.) that they are not liable to he sued on the contract 
and that the suit ought to have been brought against their 
principal, the East India Distilleries Company (Limited) is well 
founded in law and that being so, it follows that it is not competent 
to the defendants to prefer a counter-claim. 

It is clear that the contract for the alleged breach of which the 
action has been brought, is the contract which has been formally 
rediiced to writing in exhibit XXXVII, dated the 6 th September 
1899 — which pui’poits to be a memorandum of sal© made by the 
East India Distilleries and Sugar Factories, Limited, to the plaintiff 
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Totika and wliicla is signed by tbe defendants as managing agents. 

Basavakajh memorandum contains all the terms of the contract, — the 

V, 

Parrt&Co. principal terms, viz;, the quality and the quantity of sugar to he 
supplied, the price and the time for shipment, haring been settled 
on the .6th September, by telegraphio comimiiiicatioii between the 
plaintiff and the defendants under the name and style of Messrs, 
•Parry & Oo. (exhibits XXXII, XXXIII and XXXIV). The 
defendants in their letter (exhibit XXXV), dated the -Sth 
September 1899, enclosing copies of the telegrams exchanged and 
confirming their telegram, describe themselves both at the lop of 
the letter and below their signature as managing agents, the 
name of the East India Distilleries and Sugar Factories,' Limited, 
also appearing at the top of the letter, above the date. This letter 
was followed by another letter (exhibit XXXVI), dated the 6th 
September (with similar heading and signature) enclosing the 
memorandum of sale (exhibit XXXVII) already referred to. 
N*o objection was taken to it by the plaintiff. Ihvo previous 
contracts for sale of sugar to the plaintiff, which, as in this oase^ 
had been also settled by telegraphio communication between 
the plaintiff and the defendants, had been formally reduced to 
writing in similar memoranda of sale and sent to the plaintiff 
‘ (exhibits XXIX and XXX (/), dated the 29th June and the Sl.st 
August 1899,. respectively). In paragraph 3 of the plaint, 
the plaintiff refers to the sale-note (exhibit XXXVII) as 
embodying the terms of the contract and the only exception he 
takes to it is as to the addition at foot, of two new clauses, one 
to shipments and the other, as to strikes, to which clauses, 
however, they (the defendants) did not draw plaintiff attention.*’ 
He does not- there take any exception to the name the East India 
Distilleries Company appearing as that of the party oontracting to 
sell the sngar or to the defendants signing the sale-note merely as 
managing agents. Under these circumstances it is manifest that 
the defendants cannot he held to be person^ly b.ound by the 
contract— section 230- of the Indian Contract Act— unless the 
plaintiff can rely on any of the presumptions referred to in clauses 
], 2 and 3 of the section. The learned pleader for. the appellant 
relies on clause 1 of section 230 on the ground that the principal 
company is a merchant resident abroad ” within the meaning of 
that^ clause. The learned counsel for the respondents, while 
admitting that the East India Distilleries Companv f Limit « 
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company registered in England under the English Companies Acts Tutika 
( 1862 to 1890) having its registered office in England, contends 
that the company must be regarded as residing here, where its Paeky&Oo. 
manufacturing business (of sugar mating) is carried on, and in sup- 
port of this, contention cites the case of Taijlor v. Groicland Gas 
Coke Gompa)iy{l), We are decidedly of opinion that this contention • 
is untenable. According to the opinion of most recent writers on 
Private International Law and the decisions of English Courts 
(Adams v. G.W. Railway Oo.(2), Shields v. G,N. By. Com.{S)y 
Minor v, L,'^^ N.W. Co7'hett v. The General Stemn'Navi^ . 

■ gaiion Oompatiy{5), Le Tailleur v. SR, By. Gom,{6), and Keynhlimn 
Blue 'Y. Barker (7))^ the residence and domicile of an incorporated 
trading company is its principal place' of business, e.e., tbe place 
where the administrative business of the company is • conducted, 
which may not he the place where its manufacturing or other 
business operations are carried on (Lindley on Companies, Qth 
edition, page 1223). In illustration of this doctrine, Dicey in his 
^ Conflict of Laws ’ observes as follows (at page 155) : — Thus if a 
company, incorporated under the Companies Acts, 1862 to 1890, 
for the carrying on of manufactures in India, has a registered office 
in England and its affairs are conducted in England, the company . 
is domiciled in England not in India.’’ The case of Taylor y, 

Croicland Gas ^ Coke Company (1) eiieA. by respondents’ counsel — 
in which it was held that a corporation must he consiclei’ed 
dwelling at the place where it carries on its business - is really 
against his contention, for the place of business therein referred to 
is the place where the administrative business of the* corporation i^ 
carried on. 

This question was fiilly considered (in Calcutta Jute, Milk 
Company V. 'Mcholson^S)),^ in. connection with the liability of the 
Calcutta Jute Mills Company (Limited) — a company registered’ and 
ineorporated in England but earninglprofits abroad— to pay iticome- 
tax under the English Income Tax Act. The following extract 
from the judgment of Kelly, C-B^, presents the matter in a very 
clear light and is conclusive on the question:— The question 
is whether this company can be held liable to the inconie-tax 

. (1) 11 Er. Eep. 1 at p. 6. (2) 6 H. & K., 404. 

(3) 7 Jar. X.S„ 631. . (4) 1 325. 

(5) 4 H. & K., 482. (6) L.E., 3 C.P.D., 18. 

(7) 2 H., & 0.. 729. rQ\T.T> ^ -n 



m THE INDIAN LAW EEPOETS. [FOL* XXTiL 

Tutika upon the entirety of its profits. It is a eonipany incorporated 
Basayaraju in England; tinder the laws of England, by virtue of the Joint 
Barey&Co. Stock Gompanies Acts and therefore its first origin and exist- 
ence* are in England alone ... . . . Now, it signifies 

little whether the office in which the very important business of 
holding meetings at which everything, that is, or may be done by 
the company is determined is an office rented from any other 
'person in the cUy or whether it is a place lent for that purpose by 
one of the directors for the use of the company and at the 
disposition of the company. Here, then, is their location — their 

. residence, if I am to apply the terms of the statute— here the 

directors meet when they have occasion, and the company meets, 
that is, the general body of the shareholders or such as choose to 
attend, hold their general and their special meetings. Here the 
company transacts its business, and exercises the extensive powers 
with which it is invested by Act of Parliament. . . . . It 

is true that .... in fp.ct there is one Calcutta director. It is 
not that there exists by virtue of the constitution of the company, 
a director having power himself to act and conduct the affairs of 
the company in India, ; but it is that the governing body, the 
directors in England, have power to appoint one or more persons and 
have appointed one to be the resident director and manager, the 
governor, as it were, of the company in India. It is he who directs 
and controls the whole conduct of the business in India, but he is 
merely the appointee and agent of the directors in England. We 
find that all the buying, selling and manufacturing and the whole 
of the property in which the capital of the company is invested, 

are in India alone Then arises the question, 

What is the meaning of the word residing ’as applied to a Joint 
Stock Company and to this case ? The answer is — whether there 
may or may not be more than one place at which the same Joint 
Stock Company can reside, I express no opinion at present — a 
J oint Stock, Company resides where its place of incorporation is, 
where the meetings of the whole company or those who represent 
it are held, and where its governing body meets in bodily presence 
for the purposes of the company and exercises the powers conferred 
upon it by statute and by the articles of association. That acts of 
. the highest importance affecting the well-being of the company, 
the operation of its business, the realizing and disposing of its 
funds, are done in India is perfectly true ; but they are all done 
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hj mere agents—wlietlier they he directors or not — appointed Tutika 

tinder the sole authority of the governing body in this country. 

. . . . There is no shadow of authority to show that a Parity & Co. 

place in which the governing body, the directors, meet and where 
the shareholders at large hold iiieir general, and their special 
meetings and exercise their powx‘r of transacting the business 
is not the principal seat of business and the place at which, in 
the language of the statute, the company may be said to reside 
. . . . But the appellants say that the whole business of the 

company is transacted in India alone .... All that is 
true, but every act clone, the working of the mills, the realizing 
of the profits, the transmission of the proportion of. the profits in 
question to England, and the distribution of the rest of the profits 
in the form of dividends to the different shareholders — all that, if 
not done by the company directly in India, is done by them 
indirectly, because it is clone by the person appointed by them, 
whom they may recall at their pleasure and who has no author- 
ity to interfere in any way in the affairs of the company except 
the authority conferred on him by the governing body at home 
. . , . In contemplation of law, the money [profits, etc.] is 

theirs and, if they choose, they clearly have the power to order 
the acting director in India to remit the two-thirds in question to 
England, for them to remit it back to India to him to distribute 
to the Indian shareholders, and it is only because that proceeding 
would be expensive, useless and hazardous that it is not done ’’ 

(pages 444 to 447). 

We, therefore, hold that the East India Distilleries Company 
(Limited) is a corporate company resident abroad and that there- 
fore it must be presumed that the defendants, though agents of that 
company, are personally liable upon the contract. But this 
presumption of law is one that can be rebutted and we are 
constramed to hold that this presumption is rebutted, when the 
foreign principal himself is, in writing, made the contracting 
party and the contract is made directly in his name — as in the 
present case. In the foot-notes to paragraph 268 of Story on 
Agency (9th edition, page 327) it is laid down (quoting from a 
judgment of Bigelow, O.J.) that “the more reasonable and 
correct doctrine is that when goods are sold to a domestic agent or 
a contract is made by him, the fact that he acts for a foreign 

■nw 1^01 Til TO iO.-^Tirlo-r»nA ataItt ■i’U ^ ^ i it 
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liable. It is in reality in all eases a’qnestionto wliom tke credit was 
in fact given. Wkero goods are sold it is certainly reasonable to 
suppose ibat tbe vendor trusted to tbe credit of a person residing in 
tbe same country with himself, subject to laws with which he is 
familiar and to process for the immediate enforcement of a debt^ 
rather than to a principal residing abroad, under a different system 
of laws and beyond the jurisdiction of the domestic forum. But 
even in such a case the fact that the principal is resident in a 
foreign country is only one eireumstance entering into the question 
of credit and is liable to be' controlled by other facts ’’ (see also per 
Coleridge, J., in Zennard v. Ptobinson{l)), 

In Mahony v. Kehuie{2), in which it was held that where a 
contract in writing is made by an agent, which is in form with the 
foreign principal and not with the agent, the latter is not liable, 
although the contract was signed by Jiim for and on account of’’ 
the foreign principal — Jervis, C J., observed as follows (at page 
398) : — Ordinarily where an English agent contracts on behalf 
of a principal residing abroad, the agent is prirnd facie considered 
to pledge his own credit because it is highly improbable that 
the person he is contracting with would give credit to the 
foreigner. But that is not like this case. Here is a written contract, 
the meaning of which is to be collected from the face of it. It is 
expressed to be a contract between Vacherand Tilly and Mahony. 
But it is said that because it is signed at the end by Eekiile ^ as 
agent for Yacher and Tilly,’ therefore he is to be held liable. 
That, however, by no means follows. That is nothing more than 
an assertion that he had anthority to make the contract for them. 
Could it have been contended that Kekule would have been liable, 
il he had signed the contKict (Uaving authority so to do) with the 
names of Yacher and Tilly ? , . . . Here Kekule makes 

no contract at ail. The contract professes to be between Yacher 
and Tilly and the plaintiff, Kekule, merely representing Yacher 
and Tilly/’ 

In Gadd v. EougMon{d), the agents (brokers) of a certain 

company resident abroad gave' a sold-note running thus : 

“ Sold to you on account of James Morand & Co,, &d., &o.”— and 
signed by them with their own name J. 0. Houghton & Co/’ 


(1) 5 E. & B., 126. 

{3) LX, 1 Ex. 167. 


(2) 14 O.B„ 390, 
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without any addition, iln an action by the purchaser against 'the ' Tutika 
agents fornon-deliTery, thoCotr!: of Appeal held (rerersing the 
decision of the Exch« Div.) that the words on account of James Parry & Co. 
Moraiid & Oo.’^ showed ^ an intention to inako the foreign 
principal (and not the brokers) Ivible and that the brokers were not 
liable on the contract. The case of Paice v, Walker{l)^ was com- 
mented upon and distinguished. In that case; though the agent 
purported to contract on behalf of a foreign principaly yet they 
signed the contract in their own name without any addition, 

Eut the defendants in the present ease haying signed as managing 
agents they cannot be held per eonally liable even according to 
that decision — which has, however, been practically over-ruled by 
the decision in Gadd v, Mougliton{%). 

Notwithstanding that the defendants raised the objection, in 
their written statement itself, that they were not personally liable 
and offered to defend the suit on behalf of their principal com- 
pany if the plaint was amended and the latter substituted as 
defendants in their place, the plaintiff, without adopting this 
course, raised the first and second issues in the case as to the 
maintainability of the suit agains:-/ the defendants themselves and 
prosecuted the suit against them. We cannot, therefore, now 
allow the suit to be converted ir.to one against the Ba,st India 
Distilleries Company, Limited, and deal with the ease on such 
footing. We may add that section 27, Civil Procedure Code, 
applies only to eases in which a suit has been instituted in the 
name of a wrong person and not to eases in wliieh a suit 

has been instituted against a wrong person as defendant. 

It now becomes unneces>sary to consider and decide the various 
other questions that were raised and argued at considerable length 
in the appeal. 

The result that the appeal fails and is dismissed with costs ; 
the memorandum of objections (to the decree) on behalf of the 
respondents is allowed, except in respect of their counter-claim, 
with proportionate costs, and, re v^orsing the decree of the ' District 
Judge, the suit is dismissed with r-^osts* 

, Attorneys for respondents — .dloBsm* Barclay , Orr ^ David 


(1) L.E., 5 Ex., 173. 


(2) L.E.. 1 Ex. D., 357. 



326 


THE INDIAN LAW REPOETS. 


[VOL, xxvir. 


190S. 

Augast 28. 


APPELLATE CIVIL. 

Before Mr. Justice Boddam and Mr, Justice Bhashyam Ayyangar. 

CHIDAMBARA MUDALIAR (Piaintipf), Appellant, 

. «’• 

KOOTHAPERUMAL (Second Dependant), Respondent.* 

Hindw Law— Father’s debt hindinrj cn sons even dvrinff father's life-time— 
Alienations for its discharge binding on sms-Sature of mottgage deht-Ffo 
distimtion between mortgage given, for antecedent debt and mortgage given for 
debt then incurred. 

It is established by a uniform course of decisions under the Hindu Law that 
a debt inoiirred by the father which is not shown to he illegal or immoral is, epen 
during the hfe-time of the father, binding on tho son’s interest in the family 
property 5 and Hiat any alienation, voluntary or involuntary, made to discharge 
the debt is binding on the son. 

In tho case of a mortgage-debt incurred by the father, the debt is the primary 
obligation and the mortgage is only a collateral security for its discharge 

If the debt is binding on the son. its discharge by making an usuf^otuary 
mortgage or by enforcing the security by sale is eqnally binding on . the son 
inasmuch as he is thereby exonerated from liability to discharge the debt of the 
father by means of other family property. 

There is no distinction, in principle, between a mortgage given for an 
antecedent debt and a mortgage given for a debt then incurred, for in either 
case the debt is binding on the sou and the enforcement of the security exonerates 
the son from the burden of Ms father’s debts* 

Suit for money due on two simple mortgage bonds. Defendants 
Nos. 1, 8 and 4 bad executed tbe bonds in plaintiff’s favour first 
defendant also signing as guardian of second defendant, bis minor 
son. Tbe defence filed on bebalf of second defendant was that tbe 
debts were not incurred for purposes wbiob were binding on him 
and that neither be nor bis interest in tbe mortgaged property was 
liable for plamfaff s claim. Tbe first issue was whether second 
defendant was liable to pay tbe debt. Tbe District Munsif passed 
a decree m plaintiff’s favour as against defendants Nos. 1 3 and 4 
personally and against the property of the family of dkndants 
Nos. 1 and 2. Ibe facts were complicated, but tbe monev appeared 


preseated against the decree of S. Doraiswami Aw 

nopoly, in Original Suit No, 380 of 1899. district Munsif of Trichf- 
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to liare been advanced at the time wlieu tlie mortgage bonds were 
executed. The defendants Nos. 1, 2 and 3 appealed to the Subordi- 
nate Judge, who exonerated the second defendant’s share in the 
family property, but in other respects confirmed the decree. Dealing 
with second defendant’s liability he remarked that though second 
defendant had not pleaded that the debt had been contracted for 
immoral or illegal purposes, plaintiff had adduced no evidence as 
to the purposes for which the loans had been taken. 

Plaintiff preferred this second appeal. 

P. E‘ Sundara Ayyar for appellant. 

P. 8, Sivmioami Ayyar for respondent. 

Judgment. — It is now established by a uniform course of 
decisions that a debt incurred by the father which is not shown to 
be illegal or immoral is, even during the life-time of the father, 
binding upon the son’s interest in the family property and that 
any alienation, voluntary or involuntary, made to discharge 
the debt is binding upon the son. In the case of a mortgage debt 
incurred by the father the debt is the primary obligation and is 
binding upon the son if it is not for an illegal or immoral 
purpose and the mortgage is only a collateral security for the 
discharge of the debt either by the receipt of the rents and profits 
by the mortgagee or by causing it to bo sold after the debt has 
become payable. If the debt is binding upon the son the dis- 
charge of the debt either by making a usufructuary mortgage or 
by enforcing the security by sale, is equally binding upon the son 
inasmuch as he is thereby exonerated from liability to discharge 
the debt of the father by means of other joint family property. 

If a sale of joint family property made by the father for the 
purpose of discharging his debt which is not illegal or immoral is 
binding, it is difficult to see on what principle it can be held that a 
mortgage executed by the father as security for the discharge of the 
debt win not bind the son simply because the debt was not anterior 
to the mortgage but was incurred at the same time as the mortgage 
and the mortgage was executed as security therefor. In the 
case of Sami Ayyangar v. Ponnarmhal{l) it was, no doubt, held that 
the mortgage as such will not bind the son’s share unless it was 
executed as security for an antecedent debt, that is, for a debt that 
existed independently of the mortgage transaction, Tiie authority 
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of tMs decision has been considerably shaken by the two later deci- 
sions of this Oonrt in Rmmsmr.a^yan v. Virmami .iyyar(l) and 
Faiani Goundan v. Bangayya Gou,ndan{2) which decide that unless 
the son shows that the mortgage i^xecnted by the father on which 
decree was passed against the father alone was for an illegal or 
immoral dhbt the mortgage decree, as such, will hind also the son’s 
share in the mortgage-property. The same view has been taken 
by the Calcutta High Court in Lala Surqf Prasad v. Golal Chand{%) 
and by the Allahabad High Court in Debi Bat r, Jadu Eai(4:) and 
by the Bombay High Oonrt in llamchandra v, Fakirappa(5), 

On principle it is difficult to make any distinction between a 
mortgage given for an antecedent debt and a mortgage given for 
a debt then incurred, for in either case the debt is binding upon 
the son and the enforcement of the security exonerates the son 
from the burden of the father’s debt. Such a distinction does 
not really afford any protection to the son, for his share in the 
mortgage property can, as a general rule, be seized and brought to 
sale^ even in the latter case, for the recovery of the debt as a 
personal debt due by the father (though also secured by a 
mortgage) unless such share has been validly alienated in favour 
of a third party, since the date of the mortgage but prior to its 
attachment. 

We therefore allow this appeal, and, reversing the decree of the 
Lower Appellate Court in so far as it modifies the decree of the 
District Munsif, we restore the decree of the District Munsif 
with costs in this and in the Lower Appellate Court. 


(1) IX.E., 21 Mad., 222. (2) 22 Mad., 207. 

(3) 28 Gale,, 517. (4) I.L,E., 24i AIL, 459. 

(5) 2 Bom* L.B., 450. 
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APPELLATE CIVIL. 

Before Sir S, Subrahmama Ayi/ar, Officiating Chief Jmtice^ 
and Mr. Justice Moore, 

PATHAMMAL (Plaintiff), Appellant, 

r, 

SYED KALAI EAVUTHAE (Defendant), Eespondent.^ 

Evidence Act — 1 0/1872, s, 92 — Gontradicimg, varying, adding to or subtracting 
from^^ — Admissibility of oral evidence when question not as between parties 
to the insimment or their privies. 

Plaintiff sued defendant for a piece of land, alleging tliat it liad been given 
to iier by a relation. The defence was that tbe property had been purchased 
by the defendant from M. A document was filed which purported to be a sale 
of the^Iand to plaintiff, but defendant contended that the ^document had been 
executed in plaintiff’s name bemmi for him : 

Meld, that oral evidenco was admissible in support of the contention that 
there had been a gift of the land to plaintiff, the question not arising aS 
between the parties to an instrument or Uieir privies, so as to bring it .within the 
purview of section 92 of the Evidence Act. Though plaintiff and defendant claimed 
through one and the same person, yet they could not be treated as parties 
contracting with each other, nor wonld oral evidence be evidence to vary the 
terms of any written agreement between them. 

BaJiiman v. Blahi Bakah, (I.L.B., 28 Calc., 70), commented upon. 

Slit for land. Plaintiff was the minor daughter of defendant, 
whom she sued by her mother as next friend. A deed (filed as 
exhibit A) had been executed by one Usiyammal, the maternal 
aunt of plaintiff’s mother, in favour of plaintiff, by which 
Usiyammal purported to sell certain land to plaintiff. Plaintiff’s 
case was that the transaction evidenced by exhibit A was really a 
gift in her favour, and she claimed the land on that ground. 
Defendant contended that the transaction was really a sale, as 
exhibit A purported to be, and that the document had been 
executed in plaintiff’s favour benami for himself. The Subordi- 
nate Judge found that the land was the property of the plaintiff, 
and gave- Judgment in her favour. Defendant appealed to the 
District Judge, who said : — 

Plaintiff’s case (as set out in paragraph 3 of the plaint) is 
that* exhibit A is not a sale deed but a deed of gift. The learned 

* Beoottd Appeal ISTo. 1G43 of 1901 presented n gainst the decree of H, 
Moberly, District Judge of Madura, in Appeal Suit No, 194 of 1901 presented 
against th© decree of T. M.Banga Ohariar, Subordinate Juck’o of Madura AV^sfA 
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Subordinate Judge has allowed plaintiff to adduce evidence on 
this point and be bas practically found that exhibit A was 
intended to be a deed of gilt. The learned Subordinate J udge 
bas evidently overlooked the provisions of section 92 of the Indian 
Evidence Act. Exhibit A is on its face a deed of sale, and no 
oral evidejice is admissible to show that a deed of sale was really 
meant to be a deed of gift {Bahiman v^Elahi BakshiJ.)). , Plaintiff, 
contends that section 92 of the Indian Evidence Act does not 
prohibit the disproof of a recital in a contract as to the considera- 
tion that has passed, by showing that the actual consideration 
was something different to that alleged and she relies on Vasudem 
Bhatki v. Narasamma{2)» That was a case between vendee and 
vendor and it is clearly distinguishable from the present one. 
In that case it was decided that a vendee may prove that a sale 
deed is supported by consideration other than that set out in 
the deed of sale ; it is certainly no authority for the proposition 
that oral evidence may be adduced to show that a document, 
which on its face is a deed of sale, is not a deed of sale, but a deed 
of gift/’ 

He reversed the decree and dismissed the suit. 

Plaintiff preferred this second appeal. 

F. Krkhmswami Ayyar and A. Nilahanta Ayyar for appellant. 

P. P. Sundara Ayyar and K, W. Ayyar for respondent. 

JuDOMEKT. — The ptaintiff, who is the defendant’s daughter 
and a minor, sues through her mother as nest friend to recover 
possession of the plaint-mentioned lands alleging that the proper- 
ties were given in gift to laer on the IGtli September 1888 by 
Usiyammal, the next friend’s paternal aunt. The defence was 
that the property was purchased by the defendant from the said 
Usiyammal, the sale deed, however, being executed in the name 
of the plaintiff bemmi for him. The Subordinate Judge who 
tried the ease in the first instance gave a decree in favour of the 
plaintiff ; but on ajjpeal it was reversed, the District Judge being 
of opinion that the oral evidence adduced by the plaintiff in 
support of the gift set up was inadmissible and that the purchase 
must be taken to have been by the defendant. 

We are unable to agree in the view taken by the District 
Judge as to the admissibility of the evidence. It is scarcely 


(1) S8 CaIo.» 70. (2) 1X3... 5 ^ 
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necessary to point out that this question does not arise as between 
parties to an instrument or their privies — so as to bring it within 
the purview of section 92 of the Indian Evidence Act ; for though 
the plaintiff and dofenclant claim through one and the same 
j)erson yet so far as the present matter is concerned they cannot 
be treated as parties contracting with each other, ox the oral 
evidence adduced treated as having been let in to vary the terms 
of any written agreement between them. 

The District Judge was therefore in error in treating the case 
as one falling within the said section 92. He has, however, in 
support of his view cited the ease of Rahman v. Eiahi BdkBh{l), 
The report of the case is by no means clear and if the learned 
Judges intended to decide that section 92 would govern cases 
like the present or that even otherwise evidence such as that in 
question would be inadmissible between parties in the position of 
the present plaintiff and defendant, we must with all deference 
say we cannot accept their conclusion, as both principle and the 
weight of authority are, in our opinion, clearly against such a 
view. 

The learned Vakil for the respondent drew our attention to 
section 99 of the Evidence Act as supporting the above decision. 
We are unable to see any force in this argument. No doubt in 
section 99 the word varying ’’ only is used while in section 92 
the words are contradicting, varying, adding to or subtracting 
from.'"’ But it is difSoult to see that in using the expression 
varying only anything less could have been meant than what 
is conveyed by the several expressions in section 92 and as every 
contradicting,” adding to or subtracting from ” would 
necessarily be a ‘Varying*’'’ of the instrument, the legislature 
apparently use that expression as sufficient to convey all that is 
denoted by the other different expressions occurring in the earlier 
section. Even otherwise, section 99, being merely an enabling 
provision, could not be held to prohibit the reception of evidence 
as to a fact in issue or a relevant fact admissible independently 
thereof. 

Clearly therefore the evidence adduced in support of tie 
alleged gift should not have been ignored by the lower Appellate 
Court. 
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i ’ . ' , 

We must therefore call tipon the District Judge to consider 
the whole evidence and submit revised 'findings on ihe questions 
raised. ■ . * 

The District Judge in due course returned a finding that 
plaintiff was not the owner of the land sued for. 

The case came on for final hearing, when the Court accepted 
the finding and dismissed the appeal. 


APPELLATE CIVIL, 

Before Mr. Justice Subrahmania Ayyar and Mr. Justice Boddam. 

SEEE SANKAEAOHAEI 8WAMIAE (Plaintiff), 
Petitioner, 

'V. 

VAEADA PILLAI< (Defendant), Ebsponbeht.'^* 

Landlord and tenant — Smt for rent — Objections to Indefiniteness^^—* 

Usioppel by conduct of tenant. 

A clause in a patta providing tliat> in the event o£ the tenant raising wet 
cultivation on dry land with Sircar water, he should pay increased rent according 
to the rent of the neighbouring wet lands, is not bad for indefiniteness. 

There is a material distinction between the power of the Court in dealing, in 
suits under section 8 or section 9 of the Bent Eeoovery Act, with questions which 
have not been settled by contract or specifically provided for by law and its 
power when dealing with a litigation arising out of a contract constituted by an 
accepted patta. In determining objections founded on the alleged uncertainty of 
a term in a contract, the test is not whether the term is in. itself certain but 
whether it is capable of being made certain, 

A provision in a patta that the customary fees payable by the tenant for 
the services of the village accountant and other public servants of the village 
would be summarily recovered and charged with interest if in arrear, is not an 
improper term. 

Semhle) that a tenant may be estopped from objecting to the terms of a patta 
where he has accepted pactas containing similar terms for a series of years 
previously in respect of the same holding and has by his conduct led the 
landlord to suppose that the patta would not be objected to. 

Suit for rent. Prior to suit, patta bad been tendered, but was 
not accepted. At the trial, defendant contended that be was 

* Civil Bovxsion Petition Fo. 459 of 3903 presented under section 25 of Act 
IX of 1887 praying the High Coart to revise the decree of V. Swaminafcha Ayyar, 
lOistrict Munsif of Poonamallee, in Small Cause Suit No. 323 of 1902. 
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entitled to refuse to accept tlie patta, owing to some of its terms. 
Details of tlio tonus objected to will be found in the judgments. 
The Bistriet Munsif dismissed the’* suit. 

Plaintiff filed this civil revision petition, 

P. S. Simstoami Ayyar and P. P. Venhatarama Sastri for 
petitioner. 

F. Krkhnmwami Ayyar for respondent. 

SuBBAHMANiA Ayyae, J. — In this case the suit was brought by 
the petitionerj a landlord, against the defendant, his tenant, for 
the recovery of rent of the fasli year 131t). Before suit a patta 
had been tendered, bat was not accepted. At the trial, the 
defendant urged that certain terms in the patta (to be referred to 
and considered later on), were such as to entitle him to refuse to 
accept the patta. The District Munsif agreed with the contention 
and dismissed the suit. 

The petitioner, whilst denying that the terms of the patta 
referred to were open to such objection, contended that, even if 
they were, the defendant was estopped from, raising any snch 
question in the present suit inasmuch as pattas containing 
precisely similar terms had been accepted for a series of years in 
respect of the same holding. 

Without taking any evidence as to the truth of the allegations 
on which this contention was based, the District Munsif held that, 
even assuming the allegations to be true, they could not support 
a plea of estoppel. Is this conclusion sustainable ? ISTow there 
can be no doubt that if previous to the year to the rent of which 
the suit relates, the tenant had in express terms told the landlord 
that pattas containing terms objected to were to be taken as proper 
pattas and that the landlord might act on that footing the tenant 
would he preclnded from impugning similar pattas tendered 
subsequently unless and unlil he had withdrawn his previous 
representation by communicating to the landlord that he objected 
to the terms in question, in circumstances permitting the latter 
suing the former in time to obtain an adjudication under section 
9 of the Rent Recovery Act as to the terms of a proper patta and 
to compel the acceptance of such a patta for the year in respect 
of which the tender was duly made. 

It follows that, if the allegations on. behalf of the petitioner 
about the acceptance for a series of years of precisely similar pattas 

•L , i Of « .» « t • • * 
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landlord migM proceed on the footing that the pattas were proper 
ones which, of coni-se, would have the same effect as a representation 
in so many words. 

It is ill the interests of the tenant that the law imposes on the 
landlord the duty of tendering a patta setting forth the various 
matters referred to in section 4 of the Rent Recovery Act. It 
being open to the tenant to refuse to take any patta containing 
terms not considered hy him proper, no other conclusion is possible 
when the patta is accepted than that the tenant asserts by implica- 
tion that the patta is or may he taken to be, a proper one, 
especially when this conduct is repeated from year to year. 

The District Munsif thought that the representation^ if any, in 
oases like this relates only to a matter of belief in the tenant’s 
mind. Now take the case of a tenant, who, though fully aware 
that a particular term in a patta is open to objection, never- 
theless, for reasons of his owm, takes , the patta without demur. 
In such a case is not the representation in respect of what by 
itself is no other than a fact, viz., the propriety of the patta, 
irrespective of the belief one way or the other of the tenant as to 
that matter ? In other words, the case may virtually be taken to 
stand thus ; — The landlord asks the tenant may I take this patta 
to be correct.’’ The tenant replies in the affirmative. What 
question of belief or opinion arises here ? In my view none. 

It has now to be observed that there is nothing in the nature 
of any of the terms in question to preclude the application of the 
doctrine of estoppel to the case, if the plaintiff substantiates his 
allegations, for, as will he shown at once, none of them is necessarily 
illegal, but they are one and all such as the tenant may have 
assented to so as by such assent to have made a patta containing 
them a valid contract between himself and his landlord. 

Turning now to the items objected to, the first runs as follows : 

If you raise nunjah cultivation on punjah land with Sircar water 
you shall pay therefore tirmjasti according to the tiiva of neigh- 
bouring nunjah land.” This was held by the District Munsif to 
be bad for indefiniteness ; but I cannot agree. In Sattappa Pillai 
V. Eaman OheUi{l) it is pointed out (at page 7) that it is proper 
to define in a patta the terms of the tenancy with reference to a 
possible contingency which may arise in the course of the fasli for 


( 1 ) nL.m. 1 
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wliieli the patta is tendered. The ease contemplated by the term 
under oonsideration is such a contingency. The landlord could 
not know beforehand whether the tena’nt would in the particular 
year raise wet crops on dry land with the aid of water supplied 
by the landlord or what specific lands would ho used for the 
purpose. Ill such circumstances how^ can the landlord be expected 
to say more than that on the contingency happening nunjah rates 
would have to be paid ? That, had the landlord eontenled himself 
with simply saying so, such provision in the patta would be held 
valid, is clear from the case just referred to, and a provision in 
those terms would, I think, be understood as referring to rates 
payable on neighbouring lands which would ordinarily be of 
similar quality. How then can the express mention of what 
otherwise would he implied make any real difference ? If it does, 
one would think that the clause was thereby rendered more definite 
rather than the contrary. It may not here be out of place to say 
that the phraseology of the clause in question is substantially what 
the Legislature itself adopts sts a proper criterion for the determina- 
tion of the rate of rent in certain circumstances (see Eule III in 
Section 11 of the Eent Eeoovery Act). My conclusion on this 
point is confirmed hy the decisions in the numerous cases which 
came up to this Court from the Sivaganga Zamindari in regard to 
a provision in pattas tendered by the landlord but refused by the 
tenants,* to the effect that on failure of the tenant to raise paddy^ 
crop on wet land, be should pay half varam calculated on the 
average yield of such nan j ah lands in the village or on the 
average yield of adjoining lands. This was held to be a proper 
provision (see Nagalinga Thavan v. R, G. Orr(l)). The decision 
in Ramasami v. Rajagopak(2) on which the learned pleader for 
the respondent laid stress was in suits under section 9 of the 
Eent Eeeo 7ery Act ; and Raman/uiu v. Ramac/iandra(3) stands on 
the same footing. There can be little doubt that there is a material 
distinction between the power of the Court in dealing with questions 
raised in a suit under section 8 or 9 of the Act not settled by 
contract or specifically provided for by law and its power when 
dealing with a litigation arising out of a contract constituted by 
an accepted patta. In the former ease the law gives to the Court 


(1) O.R.P. Nq, 327 of 1894 (unreported). 

(3) 7 Mad., 150. 
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greater latitude, than in the latter. In the one the Court has to 
decide the question with reference to its view of what is fair and 
proper in all the circumstances, while in the other the Court has 
onlj to decide whether the terms are abnoxious to the general law 
of contract and eonseqnently altogether uniuforeeablc. And it is 
scarcely necessary to say that in determining ohjeetions founded 
on the alleged imeortainty of a term in a contractj the test to he 
applied would be not whether the term is in itself certain bnt 
whethei'* it is capable of being made certain. Id cerium est quod 
reddi cerium potesf. 

Judged by that test it is impossihlo to hold that such a term as 
that under consideration oeenrring in a completed oontraot would 
he void for niiccrtainty. 

The next objection relates to the provision in the patta that the 
enstomary fees or marais payable by the tenant along with the 
rent, in connection with the services of the village aeeonntaiit and 
certain other public servants of the village, would also he summarily 
proceeded for and charged with interest if in arrear. The District 
Munsif hold that these fees were not recoverable by smiimary 
process and that interest could not be charged thereon and that 
therefore tliis clause in the patta was improper. 

I disagree with him here also. According to the immemorial 
custom of the country, these fees are generally payable oat of the 
produce of the land, and in the majority of cases, it is the landlord 
that has to collect and pay them over to the servants concerned, 
T’hongh not rent in the sense in which he could appropriate them 
himself yet in so far as their recovery is concerned, that they are 
to he treated as part of the rent is clear from section 4 of the Act 
which provides for the mention in the patta of the amount and 
nature of the rent “ inelnding any fees or charges payable with it 
according to established usage,” Were the fees to be taken as 
absolutely distinct from the rent the expression including ” would 
not have been used, and it is impossible to believe that the Legis- 
lature, while compelling the landlords to make the patta compre- 
hend such fees, intended to disable him from recovering them by 
the process admittedly applicable to rent proper or to preclude him 
from charging interest at the same rate on both. It is hardly 
necessary to add that the inconvenience which would arise from 
such , a construction of the Act, would he grave and manifest. 
Section 52 of the Eevenuo Eecoverv Act. wbidi 



voii. xx?n.] . HABEAS SEEIES. 33? 

recovery by sttmmary process of emolumeiits due* to village 
servaiite, indicates that tlie policy of the Legislature is in the 
direction of facilitating the collectioh of fees like those imder 
consideration otherwise than by suits (see Collector of 'Borth Arcot 
V. Nagi Reddi{\)) where it was held that an aeconntant even in a 
permanently-settled zamindaxi village came within the provision). 

The last danse objected to refers to the tenant removing the 
produce after paying the rent and obtaining a receipt. It must ho 
admitted that if the question were whether in a suit under section 9 
this provision would ho upheld in the absence of a contract the 
answer would be in the negative. But there is nothing to prevent 
a tenant contracting to be hound by such a provision. Section 82 of 
the Eent Eecovery Act, referred to on behalf of the petitioner, is 
enough to show that such a contract would not be oj^posed to law. 

The two cases cited, Bhupathi v. Rajah Rangmjya Appa Baif2) 
and Smparapu Ramanna v. MaiUkarjuna Prasada Nayudu{Z) may 
now he referred to. The former seems to have no bearing on the 
present question. The latter, in so far as it was relied on as being 
relevant here, decided only that a payment for a series of years of 
certain fees which in their nature were voluntary (certain temple 
fees), could not warrant the oonolusion that tB.ere was an implied 
contract to pay them. In neither of the cases was any plea of 
estoppel such as that advanced here raised and it is difficult to s^ee 
how such a plea could have been allowed to be raised in the suits, 
governed, as they were, by section 10 of the Eent Eecovery Act, 
according to which the Court has to decide what the terms of the 
patta should be. On the other hand, Govinda Sefti v. Sreenemsa 
Row 8ahib{4t)^ to which our attention was drawn on behalf of the 
petitioner, is a, clear and direct authority in favour of his contention 
on the point. 

The conclusion of the District Munsif on the question of 
estoppel, therefore, is, in my opinion, unsustainable. 

I would set aside the decree of the District Munsif and remand 
the ease for disposal with reference to the plea of estoppel in the 
light of the observations made above and with reference to the 
other questions arising in the case. 

The costs of this petition will abide the result. 


(1) 15 Ma4., 36. (2) I.L.R., Xl Mad., 64. 

(3) 17 Mad.. 4S. q a toot .i? ta/.. 
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"Bodbam, J. — I am not prepared to Iiold tliat the allegations 
made on behalf of the plaintiff are incapable of supporting a case 
of estoppel by conduct on the part of the defendant ; but I am not 
by any means clear that they are sufficient to constitute such an 
estoppel, unless upon evidence being taken it is proved that the 
plaintiff’s position has been altered in consequence of the alleged 
Gondnct of the defendant upon which the estoppel is based. I think 
therefore that evidence should he taken and the exact facts 
established before the ease is disposed of and I agree that the 
District Munsif was wrong, in the circumstances, to dismiss the suit 
without taking any evidence that might be tendered on either side. 

As regards the ohjootions to the patta I agree in the observa- 
tions of Sir Subrahmania Ayyar. 

I would set aside the decree of the District Munsif and remand 
the case for disposal according to law. The costs of this petition 
will abide and follow the event. 


APPELLATE CIVIL. 

Bd^ore Mr. Justice B ha shy am Ayyangar. 

1903. * CHINNASAMY AYYAE (PiAiXTirr), Petitionee, 

KovemLer 9. 

' V. 

EATHhTASABAPATHY PILLAY and another (Dependants), 
Eesponbents.^' 

Contract Act — IX of 1872, s. 69 — Tayment by one interested— Decree for land in 
plaintiff’s favour — Land withheld pending appeals — 'Fayment of hist bii 
piaintiff — Suit for amount paid. 

Dlaintiff had obtained decrees for possession of certain lands, bufc, pending an 
appeal and second appeal, the lands were withheld from him. He, however, paid 
the kist, and now sued to recover the amount so paid : 

Held, that he was entitled to recover. It was a payment by one interested 
in it, V hioli the defendants, as the persons in actual possession, iv'ere bound by 
law to pay. 
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* Civil Revision Petition No. 123 of 1903 presented under section 25 of Act 
IX of 1887, praying the High Court to revise the decree of K. Rnmaohandra 
Ay;^ar, Subordinate Judge of Negapatam, in Small Cause Suit No. 402 of 1902, 
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Suit, for Bs, 413--5-95 baiiig tbo amoimfc of cist paid by plaintiff 
in respect of eeitain lands. Plaintiff, had sued for tbe lands in 
Original Suit No. 69 and Original Suit No. 71 of 1895^ in the 
Court of the District Munsif at Negapatam^ and obtained decrees 
for possession in June 1896^ and the lands were delivered to him 
in March 1899 and May 1901, respectively, having been withheld 
from him in the interval, pending an appeal and a second appeal. 
The District Munsif dismissed the suit, holding that plaintiff had 
paid the cist as a voluntary payment to protect his own property. 

Plaintiff preferred this civil revision petition. 

K. Kuppusimni Ayyar foi’ petitioner. 

P. K, Singarachariar for respondent. 

Judgment. — The payment of cist made by the petitioner to 
Gtovemment in respect of lands decreed to him but withheld from 
him by the respondents pending an appeal and second appeal 
preferred by the latter is certainly not an officious payment made 
by the petitioner but a payment made by one interested in such 
pa}^meiit which the respondents, as the persons in actual possession 
WQm bound by law to pajn Tbe petitioner, while recovering 
possession of the land with mesne profits, gave credit to the respond- 
ents for tho proportionate cist chargeable on the land, in assessing 
mesne profits for the fasli in question, viz., 1308. He is therefore 
clearly entitled to tho amount sued for which he j)aid to Govern- 
ment as the cist duo for fasli 1308 for the lend decreed to him as 
well as the land belonging to the respondents, botli of which were 
subject to a consolidated assessment. The revision petition is 
allowed with costs throughout and the plaintiff will Lave a deereo 
for ris. 304-5-9 with interest thereon at 6 per cent, from tic dates 
of the respective payineiits until this date with further interest 
at 6 per cent, on tlio aggregate amoimt including costs until (lato 
of payment. 
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APPELLATE CIVIL. 

Before Mr. Jmtiee Benson and Mr. Justice Bussell. 

PUTHHKUDI ABDU astd anothbe (PiAiOTrFK), Aepeij.ast3, 

V. 

PUTAKKA KUNHIKUTTI (Defbitoant), Bespondbnt.* 

letters Fat mi, art. 15 — “ Judgruent'^ — Dismissal of application wider s. 25 
of the Small Cause Courts Act — Appeal, 

Wbere an. application is made to the Hig*h Conx-t to exercise its discretionary 
power under section 25 of Act IX of 1887, and a single Judge dismisses the 
application^ no appeal lies from that order of dismissalj under article 15 of the 
Letters Patent. 

Such an order is not a Judgment ” within the meaning of that section. The 
word dismissed ” in such a case docs not necessarily imply a decision as I’egtirds 
any right. 

Appeal against tlie order of a single Judge. The order, which 
merely dismissed the application, was made on a petition under 
section 25 of Act IX of 1887, — the Small Cause Courts Act. 
Against that order petitioner preferred this appeal under article 15 
of the Letters Patent. 

Mr, C, Krislim% for respondent, raised the preliminary objec- 
tion that no appeal lay. 

Mr, T. Richmond for appellant. 

J ULGMENT. — When an application is made to the High Court to 
exercise its discretionary power under section 25 of Act IX of 1887, 
and a single Judge merely dismisses the application, there is in our 
opinion no appeal under article 15 of the Letters Patent, for there 
is no J udgment ” within the meaning of that section. The word 

dismissed in such a case does not necessarily imply a decision 
as regards any right or alleged right of the petitioner. It is only 
a statement that the J udge will not, in the exercise of his discretion, 
interfere with the order of the Smnll Cause Court. He is not 
bound to interfere even if he thinks the judgment appealed against 
is wrong and even if the Judge has sent for the record before 


^ Appeal No. 37 of 1903 under section 15 of the Letters Patent against the 
order of Mr. Justice Boddam in Civil Eevision Petition No. 436 of 1902 presented 
under section 25 of Act IX of 1887 to revise the decree of the District Mii nm f of 
Fanur in Small Cause Suit No, 741 of 1902, 
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dismissing* the application that makes no difference. He may 
wish to do so and even to hear the parties before deciding whether 
the case is one in which he ought to exercise the discretionary 
powers vested in him. There being no “Judgment^’ to he 
appealed against we dismiss this appeal with costs. 


APPELLATE CIVIL. 

Before Sir 8. SubraJmianm Ayyar^ Officiating Chief Justice. 

KUPPUSWAMI OHETTY (PxAixTirF), Appellant, 

«?. 

ZAMIEDAE OP KALAHASTI (Dependant), Eespondbnt.*^ 

Civil Procedure Code — Act XIV of 1882, s. 220 — Cosis-^Biscretion of Court — 
Grounds for depriving successfid plaifiHff — Misconduct^-^Suit filed after admis^ 
sion of indehtednesa hij defendant. 

The discretion given to the Court under section 220 of the Code of Civil 
Procedure is one which is to be exercised with reference to general principles. 
Where a plaintiff oornes to enforce a legal right and there has been no misconduct 
on his part, no omission or neglect which would induce the Court to deprive him 
of his costs, the Court has no discretion and cannot take away the plaintiff’s 
right to costa. The fact that a defendant has, previously to a suit being filed, 
admitted that the money sued for was due to the plaintiff is not a ground for 
depriving the plaintiff of Ms costs. 

Costs. Plamtiff sued to recover Es. 3,509-7-6 due on two 
promissory notes executed by defendant. The defendant's written 
statement was as follows : — 

That it is true that the promissory notes referred to in para- 
graphs 1 and 2 of the plaint were executed by the defendant. 
That the plaintiff having preferred a claim to the Regulation 
Collector under Regulation V of 1804 as amended by the Madras 
Act IV of 1899 on the said two promissory notes the claim was 
allowed and the intimation of the Regulation Collector's decision 
was also sent to the plaintiff on or about the 22nd May 1901. 
The defendant is not therefore liable for the costs of the suit. It 
is therefore prayed that this Court will be pleased to exonerate 
this defendant from the payment of the costs of the suit.^’ 


^ Appeal No. 87 of 1902 presented against; the decree of K. C. Manaveclan 

Ba 1 a. District Jndlo'e of Nnvf.lTi Arpnf. tn nft<yinol 
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Kuih'I'swasu The District Judge delivered the following J udgmont 
Citicrav (( recover Bs. 3,509-7-6 due on two promissory notes 

v'” the defendant. Defendant accepts the claim ; but 

says that the claim w^as allowed by the Eegnlation Oolloctor and 
that the Collector’s decision was communicated to the plaintiff long 
before the plaint was filed. It is therefore contended that he is 
not liable to pay costs of the suit. It is not denied that plaintiff 
received intimation of the decision. It seems to me therefore 
that there was no necessity to file -the suit at all. Decree for 
plaintiff wdthout costs. The defendant to pay plaintiff Es. 
3,509-7-6 the sum sued for, with subsequent interest at the 
contract rate from date of plaint to the date of decree and there- 
after at 6 per cent, per annum. Plaintiff’s costs disallowed. 
Defendant to bear Ms own costs.” 

Plaintiff preferred this appeal on the following grounds : — 

“ (1) The decree of the lower Court disallowing the plaintiff’s 
costs of suit is contrary to law. (2) There ai’e no good and valid 
grounds for disallowing the plaintiff’s costa. (3) The lower 
Court erred inholdiag that there was no necessity to file the suit.” 

S. Kasitiriranga Ayycmrjar for appellant. 

Mr. N. Siibrahmniam for respondent. 

Judgment. — In Cooper v. WMttinghamQ) the law as to award 
of costs was laid down hy Jessel, M. E., thus (at page 504) : “ Where 
a plaintiff comes to enforce a legal right and there has been no 
misconduct on bis part, no omission or neglect W'Meh would induce 
the Court to deprive him of his costs, the Court has no discretion 
and cannot tahe away tlie plaintiff’s right to costs. There may 
be miseonduet of many sorts ; for instance, there may be mis- 
eouduet in eomTueticiiig the proccoilings or some misoarriago in 
the procedure, or an oppres.sive or vesatious mode of conducting 
the proceedings, or other miseonduet wdiieh will induce the Court 
to refuse costs ; hut where there is nothing of the Idnd the rule 
is plain and well settled and is as I have stated it. It is, for 
instance, no answer, where a plaintiff asserts a legal right, for a, 
defendant to allege his ' ignorance of such right and to say ‘If, 

I had known of your right I should not have infringed it.’ 

(page 507). I have often remarked that there is an idea prevalent 
that a defendant can escape costs by saying ‘ I never iuteuded to do 


m ni^ -n kai 
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wrong/ That is no answer, for, as I have often said, surno one Kn-n^wAMi 

must pay the costs and 1 do not sco ^yho else kit the defendants 

who do wrong arc to pay them/’ There can ho no doubt that 

the discretion of the Court under section 220 of ilio Code of Civil 

Procedure is one to bo exorcised with referdricc to general 

principles sucli as the above. The direction in that section that 

in the event of tlie Court not directing the costs to follow the 

events it shall record its reasons in writing, is a clear conl'inuatioa 

of the said viev»v Here it is not suggested that the plaintiff in 

suing for tho debt decreed to him was guilty of any luiseoDduct, 

neglect or omission which would warniiit the Couri rcEusing him 

his costs. Tho fact that tho Court of Wards luid previous to tho 

suit admitted that tho money sued for vras duo to tJie plaiutiU: 

affords as little ground for depriving tho plaintiff of liis costs as it' 

docs for holding that he has no right to sue, 

111 these circumstances tho lower Court should hai'c gi ven the 
plaintiff his costs also. The appeal is allowed with costs, tho 
lower Courtis decree being modified as above. 


APPELLATE GiVIIo 


Before Sir 8* Subraltmanki Aytjar, 0{fg\ Chief and 

M}\ Justice BhasJiyam Ayyamjar. 


. BANK OP MADBAS (Fluniitv), Apfellaxt, 

MULT ANT OH AND KANYALAL (DjSFEOTAisn’), Eb'SPOx:dext*'‘' 


3,900. 
October 
22 , 23 . 


Li'iHiiation Act — XV of IS*! 7, sched* II, art, 95 — Other relief in. coiiso^uunco 
of frand—Suit for damages cauml hy defendants fraud. 

' Plaiafciff; oMmed compensation from tlie clcfcndaiifc for damages Cfimsed to 
plaintiff bj the fraud practised by the defendant. The suit liad been brought 
more than two years bat less than three years after the fraud com|)]aincd of. 
The fraud w-as this : Defendant, a judgment-creditor of some debtors, had caused 
a Court seal to be fraudulently placed on the door of a wardhousc in wliicli 
perishalde articles Ijelongiiig to the debtors were stored. Tin's deociFctl the 
plaintiih also a judgment-creditor, who was tlins prevented from ol^lainlng the 
goods and selling them. The goods were ultimately obtained and sold at a loss. 


Appca,l So. SO o£'T901 presented against tho decree of 0. E. Jviippusuami 
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Damages were now claimed because tlae goods had deteriorated m qualitj, 
diminisbod in quantityand commanded a lower price in the market. On the 
question of limitation being raised : 

Held, that the suit was not barred, it being governed by article 95 of Schedule II 
to the Limitation Act. The “other relief’’ referred to in that article need not 
he cf the same kind, as “ setting aside a deci-ee obtained by fraud,” and the article 
is not thus limited to specific relief on the ground of fraud. The expression 
“ other relief ” is comprehensive enough to include compensation for damages 
caused to the plaintiff by the fraud practised by the defendant. 

Suit for damages. As tlie case is only reported on tke point 
decided as to limitation, it is sufficient to state the finding of the 
High Court that the suit 'wet>s one for compensation for damages 
caused to the plaintiff by the fraud practised hy the defendant. 
A Court seal T/as, as the High Court found, placed on the outer 
door of a warehouse at the instance of defendant, who was a 
judgment-creditor of the owners of certain jaggery which was stored 
ill the warehouse. The plaintiff also obtained a decree against the 
ewners of the jaggery, and was, hy the defendant’s action, pre- 
Tonted from olitaining the jaggery and selling it. The jaggery 
was ultimately obtained, after a delay of many months, but by 
that time it had deteriorated in quality and diminished in quantity 
and the market price of jaggery had also fallen. The plaintiff 
sued to recoTer damages from the defendant under each of these 
heads. The suit w^as instituted more than two years and less than 
three years after the act complained of. 

The Subordinate Judge held that it was not established by the 
CTidence that tho Comt seal had been put on the door at the 
instance of the defendant. 

Plaintiff preferred this appeal. 

Itr. Chamier^ for appellant, referred to Kmormohun Hoy v.* 
Marmhh I)a8{l), 

Mr. (7. Krishnan^ for respondent, contended that the*" claim was 
banned by limitation. Ho cited Chmder t. Thirfkcmmd(2) as 
showing that the other relief ” referred to in article 95 must 
be of the same kind as the reliefs mentioned in the earlier part 
of the article. 

Judgment. — ^Wc cannot uphold the finding of the Subordinate 
Judge that it is not established by the evidence in the case that the 
Court seal was put on on the outer door of tho warehouse at the 
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iiastanoe of the defendant. He no doubt applied for attachment 
in the usual way under section 269 of the Civil Procedure Code, 
and the Amin returned the warrant of attachment unexecuted 
stating that the warehouse in which the jaggery was deposited 
was under the lock and key of the Bank of Madras. But as a 
matter of fact it is conclusively proved that the seal of the Court 
was affixed to the lock, and that this was done by an xlmin of 
the Court, Thannikachallam, at the instance of the defendant’s 
gumasta. It is also proved that when the Bank servants subse- 
quently came to the warehouse with a view to open the wurc* 
house the defendant’s Vakil and the defendant’s gumasta both 
told them that the warehouse was under Court seal and that should 
they remove the seal and open the wai’ohouse they would do so 
at their own risk. We are clearly satisfied that the defendant in 
collusion with an Amin of the Court fraudulently and without 
the authority of the Court had the Court seal placed on the outer 
door of the warehouse in order to deceive the Bank into the belief 
that the property in the warehouse had passed to and remained 
ill the custody of the Court and thereby prevented the Bank 
from taking possession of the jaggery, arresting its deterioration 
and wastage and selling it when the prices were favourable. In 
this view' the gist of the action is fraud and the article of the 
Limitation Act applicable is neither article 29 nor article 36 but 
article 95. 

We cannot accept the argument that the “ other relief 
referred to in article 95 must be of the same kind as setting aside 
a decree obtained by fraud and thus limit the operation of the 
article to specific relief on the ground of fraud. The relief claimed 
in this case is compensation for damages caused to the plaintiff 
by the fraud practised by the defendant and the expression other 
relief’® in article 95 is comprehensive enough to include such 
relief. The suit is therefore not barred by limitation, but before 
we dispose of the appeal we must call for a finding upon the third 
issue upon the evidence on record. [This issue had reference to 
the amount of damages.] 
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APPELLATE CIVIL. 

Before Sir S. SuOra/imania Ayyar^ 0[](j> Chief Jufslice. ayid 
il/r. Jmtice Bhmhyum Ayyangar. 

MULTAN CIIAND KANYALAL (First Detenpaxt), Appktlaot, 

V. 

BAiSX. OF MADEAS (PLAmTipp), Ejespoxdent/*' 

Cit-il Procedure Code — Act XIV oj 1SS2, s. 260 — Atlaclmcet-~~Caim7ig Court seal to 
be a[tixed on door of irm'ehouec--^' Actual fsei 2 iirc^^'--LmitaH.on Act—JVof 
schc(h II, art. 20. 

A. judgiocnt'croitifor ol)f»:imod u v/arruntor atiaolimciit wbich was exoouled 
by aflixing* it. to ilio outer door ot a wureboasc iu wliieli ^oods belonging to bis 
judgment “debtors wore stored. Tlic door was not broken open, nor was pliysical 
possession taken ot tlic goods inside : 

Held, that this, ia effect, was actual seizure, within the meaning of section 
269 ot* the Code of Civil Procedure, and that the suit wa.s, in consequence, barred, 
under article 29 of schedule II to the Limitation Act. 

Suit for damages. This suit was connected with the suit reported 
at page 34-3. Iix this suit a warrant of attachment was excoiitod as 
sanctioned hj the order of the Siih ordinate Court, by aiExing the 
Court seal to the outer door of a warehouse. The attachment had 
'been issued at the instance of the defendants, who were judgment- 
creditors of the owners of certain jaggery which was stored in the 
warehouse. The plaintiff Bank was also a judgment'-ereditor of the 
owners of the jaggery, and, prior to the attachment, the warehouse 
warrants relating to the jaggery had been assigned to the plaintiff ^ 
ivho thereby heeame entitled to the jaggery. The act of the 
defendants in attaching the jaggery prevented the Bank from 
selling or otherwise dealing with the jaggery for many months. 
The result was that the jaggery deteriorated in quality, diminislied 
in quantity, and its market value fell. Plaintiff now bmught this 
suit against the defendants for the damages so caused. The 
biibordinate Judge held that plaintiff^s loss had been caused by 
the illegal conduct of the defendants, and that plaintiS had a cause 
of action against them. He held that the suit was governed by 



.\ppouls Xos. 291 of 1901 and 7 of 1002 presented against ilio decree of 
€. CL Knppuswaini Ayyar, Snborclmate -Jaflg-e of Cocanacla, in.Orfginal 
J-y of 'lOOOj 




arU(3lo 42, and was, iu consequence, not barx’ccl l)j liixiitatioii. lie 
awarded daraag'os. 

Defendants preferred separate appeals. 

Mr. O, Krlshnan^ B. Govmlan Ismnbiar and 1\ Bcdiinmhna 
Bhat for appellant in Ajapeal No. 231 of 1901. 

P. Natjabhmhanam for appellant in Appeal No. 7 of 1902. 

Mr. CliamicT for respondGnt in both appeals. 

Judgment.— In this case the Subordinate Judge finds that 
the article of the Limitation Act applicable is article 42 anrl the 
suit is therefore witlnii time. Wo must, however, accede to the 
argument on behalf of the appellants that the article applicable is 
article 29 and that the suit was therefore barred bj limitation. ' 
Here the w’^arrant of attachment was executed as sanctioned by tlic 
order of the Court by affixing the Court seal to the outer door of 
the warehouse without breaking open the door and taking physical 
possession of the jaggery inside the warehouse. In our opinion 
tho property w'as attached as property in the possession of the 
defendants and the attachment wms effected by affixing the seal of 
tho Court to the outer door. This, in effect, was actual seizure 
within tho moaning of section 2G9, Civil Procedure Code. Upon 
the seal being affixed the jaggery passed into tho custody of tho 
Court and the suit having been brought more than one year after 
tho date of seizure and there having been no fraudulent conceal- 
ment of the fact of seizure from tho knowledge of the Lank the 
claim, as_already stated, is barred under article 29. The appeals 
are, therefore, allowed with costs and, reversing the decree of tho 
lower Court, wo dismiss tho suit with costs. 
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APPELLATE CIVIL. 

Before Sir 8, SSubrahmania Ayyar, Qffg, Chief Justice, 
and Mr, Justice Bhashyam Ayyangar. 

1903. MUTHA YENKATACHELAPATI (DefejvjDAnt)., AppellakTj 
O ctober 28. 



PYA.NDA YENKATACHELAPATI (Plaintipf), REsroNDENT/^' 

Registration Act — III of 1877, .s'. I —Registration of mortgage — Interest in land-- 
Right to redeem immoveable ggroggertij mortgaged — Transfer of Property 
jr 0/1882,5.59. 

Two documents were prodnoed in evidence ; one of wbich was in terms an 
absolute sale. Tkis doonraent had been registered. The other document (which 
was not dated) had apparently been written contemporaneously with the first, 
but it had not been registered. This document purported to show that the 
transaction between the parties was a mortgage : 

Meld, that the second document could not be received as evidence of a 
mortgage transaction not below Es. 100, and that the registration of the first 
document, which was on the face of it an absolute and unconditional sale, could not 
be regarded or operate as the registration of a mortgage. 

Though there is nothing to prevent the whole of a mortgage transaction btniig 
reduced in any form to writing on different pajjerSj whether attached together or 
detached, yet the requirements as to registration cannot bo said to have been 
* complied with if some of such papers are registered while others are left un- 

registered. 

A document which gives a person a right to redeem a mortgage on iminove* 
able property on payment of money creates an interest in immoveable property 
and its registration is compulsory under section 7 of the Eegistration Act. 

Suit to recaver money by sale of immoTeable property or for 
foreclosure. Plaintiff relied on two documents, filed as exhibit A, 
dated 29th July 1896, and exhibit K, a letter hearing no date but 
admittedly written and delivered by the defendant to the plaintiff. 
Plaintiff contended that defendant, by these doonments, under- 
took to pay the amount of the debt sued for and redeem the mort- 
gage, and that he was entitled to institute this suit for foreclosure 
or for sale. The defendant contended that the documents con- 
tained no covenant to pay, and that no cause of action had accrued 
to plaintiff. It is not necessary, for the purposes of this report, 
to set out the terms of the documents. Exhibit A was registered j 

* Appeal BTo, 210 of 1901 presented s^aingt th.6 decree of 0. G. Knppaswanti 
Ayyarj Satordinate Judge of Ooeanada, in Origiiial Suit No. 63 of 1900. 
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exhibit K was not. The Subordinate J udge held that exhibit A was 
an absolute sale. He, however, also considered exhibit Iv, which, 
he said, gave a different colour to the whole transaction and con- 
verted it into a mortgage, and ho stated that there was oral 
evidence which, combined with the conduct of the parties, showed 
that plaintiff was not a purchaser but a mortgagee. Ho decreed 
that plaintiff should recover the amount duo from the defendant 
and by sale of the mortgaged property. 

Defendant preferred this appeal. 

P. Sundara Ayyar and Y. Ramesam for appellant. 

F. Krlshnasicami Ayyar for respondent. 

Judgment. — Ife is contended on behalf of the appellant that 
exhibit A, on which the suit is based, is a sale-deed and not a mort- 
gage and that therefore the plaintiff is not entitled to sue for the 
recovery of the money and for sale of the property for realising 
the mortgage debt. In our opinion this contention is well founded. 
Exhibit A is an absolute sale-deed. But the Subordinate Judge, 
relying on exhibit K, held that reading A and K together the 
transaction was one of mortgage with a covenant to pay and that 
therefore the plaintiff was eatitlod to a decree for sale on the foot- 
ing of mortgage. Wo assume that exhibit K records the contem- 
poraneous terms agreed to at the time of the execution of exhibit 
A, So far as section 92 of the Evidence Act is concerned, there can 
be no objection to the admissibility of exhibit K, notwithstanding 
that it contradicts, varies, adds to, or subtracts from the terms of 
exhibit A, and if K had been registered the decision of the Sub- 
ordinate Judge could be upheld. But it has not been registered, 
and in our opinion it cannot be received as evidence of a mort- 
gage transaction not below Es. 100. Such a transaction can be 
created only by a registered instrument- The registration of 
exhibit A alone which, on the rery face of it, is an absolute and 
unconditional sale, cannot be regarded or operate as the registration 
of a mortgage. 

Though there is nothing in law to prevent the whole of a 
mortgage transaction being reduced in any form to writing on 
different papers, whether attached together or detached from each 
other and the Court, in oases in which the terms as appearing 
in the different papers are contradictory or inconsistent, has to 
asoerfcain the intention of the parties by reading all the papers 
ATI ft document thousrh each paper on the face 
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v™- be a separate doeumout, yet the requirements o 

em-.LKVATi tlio Transfer of Property Act making registration eomiJulsory fo: 
Pi-Ix»A -validity of such a transaction cannot be held to have bcei 
crampvw. ®0"io of the papers are registered while the other! 

are loft unregistered. We are also of opinion that exhibit Iv, on 
its very face and according to its proper construction, creates an 
interest in^ inamoveable property in favour of the defendant by 
entitling him to redeem on payment of the sums therein mentioned, 
and^that its registration was compulsory under section 7 of the 
Eegistration Act. Excluding therefore oxliibit K from considera- 
tion, the plaintiff cannot maintain tliis suit on the strength of 
exhibit A, which is an absolute; salc-dccd. On this ground we 
* must allow the appeal, and, reversing the decree of the Subordinate 
Judge s Court, wo dismiss the suit. Haring reference to the plead- 
ings of the parties and the contentions on which the case proceeded, 
especially in the Court below, we think each party must bear his 
costs tliroughout. 


APPELLATE CIVIL. 

Bqfore Sir ArnoU White, Chief Jmtice, and Mr. Judice 
Svhruhmama, Ayyar. 

September NAIDU (CornTrEii-PExmoNEE), ArrniiAKT, 

1,2. 

V. 

THE COLLEOTOR OE GODAYAEI (PEimoxEii), Sespooteot.* 

. Zun;tAmmti.n Act-IoJ 1864, ee. 12, IS. i9,~A<.arcl~.Oc',npuUor,j acmsiiim. 

of imldMgsSmrnntjs adjacent and strnctnraUy connecied-Omte on mUie 
. body. ^ 

Wbca apibiio body seeks, under the laud Aequisitiou Act, to acquire any 
Jortiou of ablootof buildings ivhicb is structurally connected with the main 
block, the.ouus is on that body to show that the portion is not "reasonablv 
reqmrect for tlie full and unimpaired use of the house.’’ 

Acquisitioet of land under the Land Acquisition Act. The Sub- 
Collector, in his award, stated that the Municipality of Eaiahmundrv 
P^Posed to acquire an oxtL of 40-^54 

-:f#iti» ° «1 Cml MisCellaaeous 
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yards of house, etc., together with the cdittoo and walls standing Venkata- 
upon it for widening the Training College Street. As, however, 

that would have atfeeted the main building and. would have caused v. 

^ Thu 

damage to it, the CouEcil had resolved to aeqniro 38 — 95 Coelectoe 
g€|iiare yards so as to leave the main building unaffected. ^I’he 
site so proposed to he acquired contained a coach-house and a brick 
wall. The Sub-Cblleetor awarded Es. 3 per square yard as compen- 
sation for the site, E^. 270 for the eoaeh-house and brick wall, and 
a sum of Rs. 50 in all for ro-eonstrueting an enclosure wall and 
repamng the roof of the main building. Notice was served upon 
the owner of the site to accept the sum awarded^ whereupon he filed 
a petition complaining that if any portion of the site should be 
acquired the whole house should he taken, as the house would be 
of no use if a portion of it were taken. He requested: the case to 
be sent to the Civil Court for decision. 

The Sub-Collector referred the case to the Distiiot Judge, 
under sections 18 and 49 of Act I of 1894. The owner of the 
site filed a counter-petition in the following terms : — 

(1) That the portion now sought to be aequii*cd consists of three 
parts, viz., {a) a portion of the main building used as a kitchen 
(northern portion) ; (5) a small vacant site, the only portion available 
for the females of the house for bathing and other purposes (middle 
portion) ; (c) a coach-house attached to the main building (southern 
portion), (2) That the acquisition of the portion marked (a) above 
brings the ease under paragraph 1 of section 49 of the Land 
Aeqiiisition Act, while that of (b) and (c) brings it under paragraph 
4 of the same section. (3) That the Sub-Oolleetor has not, inbis 
award, taken into consideration the provisions made in clauses 3, 4 
and 5 of section 23 and that the counter-petitioner deserves more 
compensation than is actually awarded by the Sub-Collector under 
these clauses, in ease (that is) your Honourable Court decides that 
the whole house need not he acquired. Counter-petitioner there- 
fore prays that your Honourable Court may be pleased to decide 
that the whole house is to he acquired or to grant more compensation 
in case your Honour decides that a portion only may be acquired/^ 

The District Judge said : — ^ . 

An extent of 38—95 square yards of house site together with 
the edifice and walls standing thereon was taken up at the instance 
of the Eajahmundry Alunicipality, for widening the Training 

04-.../.. .-^4- /I 0',f _ U ^ A TtTOCi ovvrn oe* 
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rmKiTA^ compensation. The claimant objected to the acquisition of the 
NAiwr site alleging that it forms only a part of the house and that the 
whole house should be acquired. Hence the reference . . , 
CorLicTOE The plan^ exhibit B, shows the land to he acquired and the 
* adjoining premises. It is clear from the plan and the evidence of 
petitioner's first witness that the main building is complete in itself 
and that the buildings on the site to be acquired are only out- 
houses. The building on the south of the site is a coaeh-housej 
with a terraced roof distinct from the roof of the main building, 
and no evidence has been adduced by the counter-petitioner to 
show that persons who oecnpied the house used the coach-house or 
that, the house could not be used either as dwelling house or for 
any other purpose without the coaeli-house. Counter-petitioner’s 
objection under section 49 to the coach-house being acquired must 
therefore clearly fail.” He dealt with remaining buildings and 
fonnd that the acquisition of the site proposed to be acquired would 
in no way interfere with the use of the main building either as a 
dwelling house, store-house or office, and decided the reference 
against the owner. 

The owner of the site preferred this appeal. 

K, Subrahmania Sastriy for V. Ramesamy !for appellant, con- 
tended that the award of the District Judge was opposed to 
section 49 of Act I of 1894 (Land Acquisition Act). That section 
lays down that if a part of the house is to be acquired, the w%ole 
of it shall be acquired if the owner so desires. The portions 
now sought to be acquired formed not only a structural part of 
the house, but were necessary for the use of the house as a dwelling. 
Under the old Act X of 1870 it was held, in EJiairati Lai v. 
The Secretary of State for India{\)y that even out-houses situated 
within the compound of a dwelling house form a part of the house. 
Under section 55 of that Act the Government was held hound to 
acquire the whole of that property or none. This section corre- 
sponds with section 92 of the Land Clauses Ooiisolidation Act 
(8 and 9 Vic,, cap. 18). The same interpretation was placed 
on that section by the Courts in England— vide Growenor v. The 
Mampstead Junction Railway Company (2) ; Cole v. The West 
London and Crystal Palace Railway Company {Z ) ; King v. The 


(1) 11 AIL, 378, (2) 26 L.J., CL., 731 j 1 De G-. & J., 446. 

(3) 28 li. J., CL., 767. 
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Wif combe Uailimy Company{l), The meauing of '^^part of the 
house” is no doubt more restricted in the new Aot, but only to eatnam 

the extent of excluding out-houses, etc., within the compound and -y, 
not so as to exclude even a structural part of the house from being cdllsctok 
^^ part of the house.” The District Judge misunderstood the 
meaning of the phrase ‘^part of the house as used in section 
49 of the Land Acquisition Act. He held that since the part 
which is sought to bo acquired is not necessary for the enjoy- 
ment of the house, it is not a paH of the house. The proviso 
to section 49 shows what is the test to be applied in cases like 
these, viz., that the J udge should consider whether the part to be 
severed is required for the full and unimpaired use of the house. 
Considering the uses to which this part is put, it is clear that the 
removal thereof will greatly dimmish the material comfort of the 
house. 

The Government Pleader for respondent. — The Judge and the 
Head Assistant Collector who inspected the house state that it is 
not a part of the house and not necessary for its enjoyment. The 
plan shows it is separate from the house and stands in the position 
of an out-house. The rule that any house within the compound 
is a part of the main building for which the authorities are quoted 
is now modified by the new Land Acquisition Act. The finding of 
the District Judge is one of fact and cannot be desturbed in an 
appeal under the Land Acquisition Act. 

Judgment, — This is an appeal under section 54 of the Land 
Acquisition Act, 1894, from an award made on a reference under 
section 49 of the Act. The question raised is whether a strip of 
land with the buildings thereon can he compulsorily acquired under 
the Act without the adjacent main building, with which the 
buildings proposed to be acquired are structurally connected so as 
to form one block, being also acquired. Section 49 of the Act of 
1894 provides the provisions of this Act shall not be put in force 
for the purpose of acquiring a part only of any house, manufactory 
or other building, if the owner desire that the whole of such house 
manufactory or building shall be so acquired.” This portion of 
the section is a reproduction of section 55 of the Indian Act of 
1870, which is in substantially the same terms as section 92 of the 
English Land Clauses Act, 1845. Section 49 of the Act of 1894 
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Vekkata- contains tho following new provisions. " Provided that the owner 
KATsiAM j^g^„ g|^ tjmg beforc the Collector has made his award under 

N” \IT) u ^ . 

11 . seotioia 11 , by iiotiee in mating, withdraw or modify his expressed 
CorScTOE the whole of such honge, manufactory or hiiilding shall 

OF GoT>ATMii .|^0 SO acquired. 

‘‘ Proyided also that, if any question shall arise as to whether 
any land proposed to be taken under this Act does or does not 
form part of a house, manufactory or building, within the meaning 
of this section, the Oolleotor shall refer the determination of such 
question to the Conrt and shall not take possession of such land 
until after the question has been determined. 

In deciding on such a reference the Court shall have regard 
to the question whether the land proposed to be taken is reasonably 
required for the full and unimpaired use of the house, manufactory 
or building.” 

It seems clear that the new provisions introduced into the new 
Act requiring the Court in deciding whether any land proposed to 
be taken does or does not form part of a house, to have regard to 
the question whether the land is reasonably required for the full 
and unimpaired , xise of the house, were inserted to meet the 
decisions in eases under the Land Clauses Act and the earlier 
Indian Act in which it was held that the word house ” included 
all that was necessary to the enjoyment of the house, whether 
attached to the main building or not — see for instance Grosrenor 
V. The Hampstead Junction Raihmij Compcmy{l ) ; King y. The 
Wyeomhe BxvUiray Gompany{2 ) ; Spaehnan y. G. TF. Rmlwag 
Company (fi) ; Khairaii Lai v. The Secret ary of State for India m 
CoimeiKi), 

It may be that, under the Act of 1894, a portion of a block of 
buildings is a part of a house in the sense that it is strnoturallj 
eonnocted with the rest of the bloeli, but at the same time, is not 
necessarily required for the full and unimpaired use of the house, 
so as to impose ozi the public body which seeks to exercise compul- 
sory powers of acquisition, the obligation to acquire the whole block. 
But when the j)ublie body seeks to acquire any portion of a block 
which is structurally comieeted with the main block, the onus is 
certainly on that body to show that the portion is not 'Lxnsonably 

(1) 20 LJ., Ch., 7S1 ; 1 Do Gr. & J., 4K>. (2) 20 L.-T., Cli., 46*2. 

(3) I Jur. 700, (4) 11 Air. 



VOL, XXVJI.J 


MADJIAS BEI.ni®, 


required for tlic full and iniinipiuifd use rif the Junised' Ou tlio 
evidence in the present case, we arc of opinion that the Municipality 
failed to discharge this onus. We allow the appeal and s{,‘t aside 
the award with costs throughont. 
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APPELLATE CTAMT.. 

Before Sir 8. Sulrahmania Ayyar. Oji'g. Chief Jusf iee, mul 
Mr. Justice Bhashyam Ayyanyar. 

KAMISETTI BUBBfAH and ottiees (Defesuants), Arra:ij.ASXS, 1003. 

Octobni* 

2 (?j 27 * 

rCATHA VENKATASAMAfY (Pr.ATA-TiFi'), «i?sT'a.s'iTRST.-” 

Conti‘{Lci Act— IX <»/ .1.872, a-a. .!•, 5 — Vhre diere coytirml i.< ciadr. — I'yo^^c&al cuitl 
acGoptanci'- hy letfer — Jurisdiciion — Civil Tvomlnre Crdv — .-lo/ JJV of IS<S2 
j. 17 — Fldcv v'hvro the coBiract u'act 'yuadej^ 

Plaiiitiff, who resided at Knrnool, iiled n siur. in i lat llistricr Oom*t of KuvriOfd 
against the defendantH, wIlo resided in ^ifadras, for dainage.s. Jdaiiitifi! had heen 
eoHsigning goods for sale to tin* defeudarits ns coiumisidoii agents and ho iio\v' 
complained that tinw had sold his goods at rates unnecessarily low. Tlio coni raet 
of ngoncj had heon conchidod liy postal cumnninicnt-ions iv'twecii plaiiiiift and 
defendants : 

that {'lie suit was one arising out, of coiirracr wirliin the meaning of 
section 17 of tiic; Coih‘ of CiVdl Procedure, that, within rlie meaning of oxplaaatiou 
Ilf to that section, the cause of action arc.su at the place where tiiu (.'Oiitract was 
made, he., at *l[adras and that eluuse iii of the e.vplanat ion was inapplicuhlo io 
the suit inas nine] i as the amount claimed was one paynhle not in perforniancu of 
tlie contract, Init as diiniages for its breach. 

hnider the Indian Gontraci Act, wJno'e rlu‘ ]»roposal and aco.'L'tance are made 
by lid;tc)*s, riiu contract ivS made at the i hue when and at tim place wiicre the 
letter of acceptance is po.^ted, though i he contract is vidtlabic at the iu'jtauce, of 
the aoeentor by cominnuicution of his rcvocatxcju befoia; the uccco-iiauce has corat^ 
to the knowUnlgc* of the ])roposer. 

Suit for damages. Plaintiff, in iis plaint, deserilieil liimself a,s 
residing at Kiirnool, and the defendants as residing at llad,ras, 

] le alleged that the defendants wore commission agents ; that there 

* Appeal Xo. 232 of 1901 presented against the decree of W. ll. Thorbnrn, 

Diatriet tTiidare of Knrnool. in Oriyi'i'nal Suit Xo. 2 of 1900. 
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had been doalaigs between him and the defcncla'nts in tlie course 
of which lie had boon sending goods to the defendants at i\radras 
and the defendants had made advances or lent monej or lionoiired 
his hnndlcs dran-ri on them at iladras on the seearitj^ of the goods, 
wliifili we 1*0 sold by the defendants in hladras as plaintiff ^s 
commission agents, at a commission, the sale-proceeds being 
appropriated by the defendants to the ainomit due to tlioni. 
Plaintiff alleged that defendants had sold his goods at rates mneh 
bolow their value, and claimed that they were answerable for the 
damages sustained by him in consequence of tlieir imwaTi'anted 
action in selling the goods at rates at which they ought not to 
have sold them without the laiowledgo, consent and instructions 
of the plaintiff and contrary to the course of business which had 
always been followed. lie laid the damages at Es. 2,520-13-9, 
find brought the suit in the District Court of Krirnool. The 
written statement of the defendants, besides traversing the claim 
on the merits, raised the question of jnriadiction in parag 3 *ai>lis 13 
and 14 as follows : — 

That there wahs neither an express nor implied eontrnefc 1 )cfcween 
the plaintiff and the defendant's firm that the amount of damages 
to which this suit relates was pay’^ahlc at Ivurnooi within the 
jurisdiction of this Honourable Court. That the damages elaiiried 
by the plaintif! being those arising in oousequenee of the alleged 
iLiiwarrantcd action of the defendants in selling* his goods in Madras, 
the third defendant is advised and ho therefore avers that the High 
Court of Judicature at Madras is the Court wliieh has jurisdiction 
to entertain, this suit and not this .Honouralilo Goiirt, under claoso 
II, soetion 17, Civil Procedure Code.” 

TTie first issue raised the question of jurisdiction. The District 
Judge was of opinion that the suit might have been instituted 
either at Madras or at Kurnool, and held that the District Court 
at Kurnool had jurisdiction. lie dealt with the claim on its 
in exits and gave plaintiif a decree for Ks. 3 ,556-14-5. It a peared 
that the proposal had been sent hy plaintiif l,y post to Madras, 
where it came to the hnowledge of the defendants, and that the 
defendants had posted their aoceptanoe of it at Madras, 

Defendants preferred this appeal. 

P. -S'. Sirasimmi. Ayyar, IK B. Sumlara A.yija)\ Sitndara Smlri 
and for appellants. 

T* D ^Vi^BuJWiUliWidct Avifor •jtriaTrvrtiKS rl 4* a 
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Judgment. — T lio fcspondeDt^ a resident of Knrnool, sues tlie 
defendants, who are commission agents carrying on business in 
Sladras, for damages alleged to have boen eansed to the piaintiff 
in consequence of ** the unwarranted action of tlio defendants in 
selling the plainti^f^$ goods at’ rates at wMoh they ought not to 
have sold, without the hnovdedge, consent and instructions of the 
plaintiff and contrary to the coarse of business always followed/^ 
The contract of agency was concluded by postal communications 
between the plaintiil and the defendants and the dea'lings consisted 
in the plaintiff sending goods to the defendants (at Madras) from 
time to time and the defendants making advances or lending 
moneys or honouring and paying plaintiff’s bundles drawn on them 
in Madras^ on the security of tho said goods and selling the same in 
Madras as plaintiff’s eonirnission agents,’’ and appropriating tho 
balance of sale-proceeds (after deducting the commission due to 
thorn) towards the amounts clue to them. 

The suit was bronglit in the District Court of Eiiniool, and the 
first issue framed in tho case was whedher the District Co’urt of 
Kuriiool ha/1 j iirisdi( 3 tioa to entertain the suit. The District J iidge 
held that lie had jindsdiotlou inasmoeh as the dealings ol the 
parties were begun and carried on by letters written frcin Ii’amool 
to Madras and from Madras to Ivurnool and therefore tho suit 
could be instituted at either place, and gave a decree in favour of 
' the plaintiff on the merits. The only point argued in the appeal 
is tho question of jurisdiction. We are unable to concur in the 
view taken by the District J udge and must hold that the District 
Court of Kurnool had no jurisdiction to entertain the suit. If the 
suit is regarded as one founded on tort, by reason of the 
defendants’ neglect or misconduct in selling the plaintiff s goods 
at an undervalue, it is clear that the cause of action arose {ude 
section 17 (a), Civil Procedure Code) in Madras and not iu EurnooL 
But viewing the suit a;S one arising out of contract, within the 
meaning of esjelanation III to section 17, Civil Procedure Code, 
and this, we think, is the character ox the suit for purposes , of 
determining tho forom~the question is whether it can be held 
upon' the admitted facts that Kumool was (I) the place where the 
contract was made ” or (II) the place where the contract was to he 
performed ” or its performance completed or (iii) the place where 
in performanee of the contract ” the amount sued for was expressly 
iTn-nliedlv mvbMc. Clause fii’i of exulanation fiii) is olearlv 
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iiiappliealjle to the ease axid tlxo ros2)oiidoiit’s pleadex* did not roly 

xtpon it ; Irat ho relied upon both clause (i) and clause (iii). We are 
clearly of opinion that clause (iii) is also inapplicable to this suit, 
inasmueli as the amount sued for is roallj, as it purports to he^ 
iu tlio nature of damages for alleged breach of oontraot and 
not an amount payable in performance of the contract. The 
respondent's pleader argued as if the amount whioh the plaintiff 
seeks to recover in this aetion wore a sum which tho agent was 
liound, under section 218 of tho Contract Act, to pay to his 
principal ; and on this footing lio contended that tho agent was 
hound to seek the principal and pay nr tender the money and that 
theroforo the money was payable at Kurnool, in performance of 
tho contract of agency. Hut a. reference to sections 217 and 218 
of the Contract Act xvill (dearly show that the sum, ret'oreed to in 
section 218 is tho balanei* remaining with tlie agent out of tho 
sums “ rcfioiv'od on aeoomit of tho principal in tho business of the 
.agency " (aft(ir deducting therefrom all moneys duo to tho 
agent in a-espcct of advances made or espenaos inei.(ri’ed by him 
in conducting tho agency business and also such remuneration as 
may be payalde to him for acting as agent). The present suit is 
one brought really under section 212 of tho Contract Aet for 
compensation u’hich the agent is bound to make to his j)rinoipal 
“ in respect of the direct eonsequeueos of his ownncgloet or want of 
skill or miseondnet.” It is therefore unneeossaij to consider tho 
various cases cited on both sides and decide in this appeal whether 
an agent is hound to render on demand proper accounts to his 
principal at tho place of residence of the latter and seek In's 
principal and pay at lus residence, tho sums payable to him under 
soetion 218 of the Contract Aet. There is no authority whatever 
for tho position that a pari._v committing a breach of contract 
-should seek the other party to tlio contract nn.d pay him, at his 
residence, compensation or damages for such broach of contract— 
which of course is an unliq uidated amoimt, not to say that clause (iii) 
of section 17, Civil Procedure Code, refers only to an amount p.ajahlo 
in “ performance of the oontraot.'’ Tho only (question that has 
to be decided therefore is whether tho “contract was made” in 
Madras or in Kurnool ; and this depends principally upon sections 
4, 5 and 6 of the Contract Aet. In our opinion the contract was 
made in Madras,, whore the plaintiff’s proposal— sent.hy post— came 
to the knovyledgo of the defendants and whore tho 
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aceeptaiicG was posted iuul was tlius pul; in a course cd traiismissiou ' 

to tlio plainliiF so as to bo out ul‘ tlio powder ot* tfao defciidaiits. ^ 
Under the Indian Goritraot Aft, it. is true that the contract is not y^j^kata- 
complete in tlio soriso that neither party can receclo therclTOin, 
niitil the acceptuneo comes' to the knowledj^c of the propGser, But 
at the time when the accoptanf-o is po.sted, the contract becomes 
cmoplele as against the proposer am.l any eomnuinicatioii (from Die 
projHjscr) Avbifli rec/‘hcs Die aecopin.r airm; this jnonienb revokiiii^’ 
llie proposal, is altogothoj* inoperative. As agqjiist the acceptor, 
however, the fioutract is not eompLhe a.t that moment ami can be 
avoided by bin,). l\y coniniiniicating (o the proposer, a rovoeation 
of the aceeptaiu‘ 0 , before ihe aeeeptnuco reaches him. Under the 
Ihiglisli law, this .seems to remain still an open f|uostio 2 i (see 
Pollock on Contracts/ sci'cnth edition, ])ag'e D5), thougli in all 
probability, Ihiglish Courts may novr bo bound to hold that an 
unqualified ueceplaiiec onco po,d:ed cannot be 'revokod evoa i»y 
ii tedegram or special luesseogm' <jut.su*{ppiiig its a.rj-ival (ildd.y 
pagi.^ ‘.)6). The learned ])lcador, for thu respondents, argue, s that 
Die co.ntract could not be held to nave ta.keii place at the moment 
of Die pest. in g of the ucceptanco iiiasiniicli. as tln.‘ aecep lor could 
Jiave re',.‘C‘ded iron) il before ihe a.cc(?ptiincc .i*eaclied th.e proposer. 

There i.s, JioAvmo'r, the anoniaiv —if be an anomaly— that the other 
party could not recede from it. If a co-u tract be not coucliidcd, 
it shoiikl, of course, l)e open to either party to recede from it ; and 
this being so it cannot siKyossfully be contended that tlie contract 
is not conoliidccl wdicn ihe letter o,f aecoptance is poshjd for 
admittedly ihe jmoposer is no longer at liberty to recede. -The 
eonclosioii, wm como to is that tho contract is made at the time and 
at the place Avheii and where the letter of aceeptaneo is postod, but 
that, under tho Indian Uontract Act, at any rate, the contraet is 
voidable at tho instance of tho aeeoptor by eomnmnieatioii of 
his re\*ocatio.u before tho aeecpiaiiee has come to iho kiiowlcdg’O 
of the proposer, 'in Seicromb v. ijj-tho'-oifer w'us* made 

by the defendant from Lcrudou l>y loiter addressed to liio plaintiffs 
at Stamford, it ivas reedved l)y tho plainti.li: at Slainfoid and 
the letter of acceptance also posted there. It vcis Indd that 
tho cordraei wns made at Stamford : and it wa.^’ further held 
III that case that tlic whole cause of aclimi, be., tln^ contract 
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as well as the work to be done thereniider, arose at Stamford* In 
Taj/ior V. Jo 7 ies(l), the couTcrse of this casc^ whore an offer to 
buy goods was made by letter posted in tlio City of London and 
was aocepted not by a letter but 1)y sending the goods to the 
proposer’s place of business in the city, it was held that the 
eontract was made and the whole cause of action arose in the City 
of I-iondoa. The question as to where a contract is made is fully 
considered and discussed by SaTigny in his treatise on the Conflict 
of Laws— Gnthrio’s Translation/ second edition, pages 214 snil 
215, etc., arid ho answers it without hesitation, as follows 

The eontraet is concluded where the first letter is received 
and tho assenting answer is dispatched by the receiver for at 
this place a concurrent declaration of intention has been arrived 
at The sender of the first letter is therofore to bo regarded as if 
he had gone to inc‘et the oil i or, and had received his consent. 
This opinion has been adopted by several. But many have 
suggested the following doubts. The assenting letter, they think, 
may bo recovered befru'e its arrival, or annulled by a revocation ; 
therefore tho coniract is first completed at tho place whore the 
sender of the first letter has roeeivecl tho answex', and has thus 
become aware of the other’s agreement. But it is quite wrong to 
reject the true principle in consideration of such very rare cases. 
In far the greater number of instances both intentions will be 
declared without such a wavering of resolution ; but where that does 
happen, the question can only be decided by taking into account 
a multitude of particular circumstances, so that, even then, tho 
arbitrary rale proposed by our opponents is by no moans sufficient ” 
{vide also footnote (e) at page 215 in which all the authorities 
bearing on the cj[imstion are summarised and collected). 

We, therefore, allow this appeal with costs throughout, and 
setting aside tho decree appealed against, direct tho plaint to ' be 
returned to be presented to the proper Court. 


(1) L.B.L, C.3?.i)., s7i 
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APPELLATE GIHL. 

Before Mr.. Judlm Boildxm and Mr. Jxmtke BhaHhijam Ajjyanuar, 

* EIMASAIMI GHETTI Am oTJiKr.y (Exaintiff and liis Legal 
Ebpkbsentativks), Appellants, 

t\ 

ALAGIEISAMI CIIKTTI and otuehs (DpL’ENDAAr^}, 

RESPONDENrs."'* 

lliiulu- I. -nr — Parliiil pardiion — Lj.ySt'o of s]ian'.< of yofn.e Ic.-^surti in i'Uhfgr. 

and ■'/ iilia'/'Oii ofotlicr h:s>i 07 's in. puylion — ><n.rf, for parUtion ns Id poylion Juinliu 
hold. h>j Li.ssHf' and let<i<Dr.< — Maintainnl ilidj, 

FlairitilT sued for partition of 100 kulis ui! laud situated in the vinuj^e of 
A. This villng-o was, in 188t^, in tho posse.ssioii of fho secoufi, ninth tUiK! tantii 
dofeuflants and ouo L. as tenants in common and second dofendantis Oiare wns 
ono-imlf and the shar(‘ of the others was ono-sixth each. In l.SST, the fenfk 
defendant's ono-Hixth. share and intcresL jn ilio (mtiro villag’c (ineludu.ig' tlie .100 
kulis) wiW altaclicrl in, oxecut ion of ii decree uiJainst, iiim. Jjis in1erc‘fsL in tiie 100 
kiiiis was sold ajul pitrcliased Ly the })i-(,'sei)i first dideiidaiifc, whilst oiic-hall’ of 
.his sliure in the rest of tin' villu.u’o was purclicised ])j the docree-hnlder X. In 
1880 and 1801. .resyeotively, X similarly purcluised the onc-sixlii sliarr* in the 
viiiag'c', including the lOO kiiiis, of L and of the ninth defi'ii davit, respeefctrely. In 
1804, N sold the entire inicrosfc acipdred hy him in t.hc %ilia.ge to A, who, in 1897, 
sold, the Siauo in equal moieties to the ninth and tenth defendants. lu 1897, 
plaintilf obtained a louse from second defendant of her one-half share in tiie 
cuDirc 'I'illag'e, exolnsive of the 100 knli.s, for a term of ttyenty-three \-OfU‘s, and a 
similar lease from ninth and tenth defendants of their interest (amounting together 
to ono-lialf share) in the village, without reservation. Plaintiff now sued for 
partition of the 100 kulis. II is case was that bj his leases he had acquired a 
right to the exclusive possession for twenty dlu-ee years of the entire Tillage 
ex<3lusiTO of the 100 knlis, and tliat in respect of the latter he was on titled to joint 
possession for the same period %vith the first and second defendants (the sliarca of 
tlve three being respectively one-third, one-sixth, and onc-half), and that as he did 
not like such .joint possession he desired a partition of his onc-third share : 

llddi that x^hiintilf wuis entitled to Jiavo partition, though ho wa.s only lessee for 
a tiu’in of years, and thougli tliat partition could only last for the period of his lease. 
The suit was not one for partial partition inasmuch as plaintiff was not entitled 
to partition, of ilio rest of the village, to which he -was entitled to exclusive 
possession, under Ins leases for twxnity-three yeais. The only portion of llio 
vilhige he could demand ])artiiion of was the lOO'kuHs, to wliich he yvas only 
ii: entitled to possession jointly 'with the first and second defendants. 


Socund Ap'peal No. 8915 of 1001 presented against the decree of II. MobeVly, 
District Judge of Aladiira, in Appeal Suit NTo. 205 of 1000 presented against the 
decree of V. Swamiinatha Ayyar, District Mansif of Tirumangalam, in Oxiginai 
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-Si IT iVii- jiiirlitioii. The I'lU'ts are I’ullv .set onfc in, the jmlgmont 
rjiMTi orthe Court. The Distrki Miuisif rlisiiussed the suit, and 

Af.Ar.nHs.^Mi tiie PiNfcrict kludge uphold thai ordor of diymissaJ. on appoau 
^ J.daiiiti It prcfonrHl this appeal. 

/^ /?h for a};)pollarifc. 

r, iyrUhi^a^irinai Ajjyar dikI TC i\^. Ay>ja for first respondent. 

.) i i/o.MKNT.—Tho ap].jellant sues for a paiditiou of the 100 
]<!,tiis (u inuija laial rncajtionixl in the plaint and for the rccoTorj 
ui: liis oue-lhird share theaeiin The land is situate in tlie iuani 
village (tf AiliikiLalaiu. wliieli originally l-M-doiiged in equal moieties 
to two Irrothers — tlie great-grainlfather of the tenth defonchint and 
the greaA-.g-rn.iid father of one .Lak slim ana Ayyar, on whoso death 
liis Iifiir share devolved on his dangliter, the socoud dcfeiulant, 
l.lio Iriif sliare ni the gjvat-grandfather of the tonih defendant 
devolved, siiaro ami share alike, upon the iontli defendant, Iris 
brother, ono .horia Lakshinaua .Ayyar, and, his brother's son, the 
ninth defendant. The \'iUago wa,s thus iu tlie j'iossessionpf the 
H(‘(‘o;rnb ninth and the tenth defendants and ono Peria 
Lakshina rni Ayvar, a..s tenants in eonimon^ the second defendant's 
sha.re being f)ne-half ai-ul those of the ninth and tenth defend- 
ants and PeriH 1..4aksliniaua Ayyar Irnng one-sixth each. These 
persons originally haA only iho melYaruiii light in the JOOkuIis 
i'i iaiitl in qnestio.n, the right of oecnpaiicy or kadi vara ni rig*ht 
being with cortain ryots, who subsequently, from time to iime^ 
rciinqiiLlicd their rights of oeeupancy prior to 1883 and thus those 
ilcfonclants and Poria .Lakshmana Ayyar became iho full owners of 
l!ie 100 kulis, he., of iaotli the Yarains therein. One Isagulusami 
Lhetfi oliiaiucd a decree agairist iho tenth defendant in Original 
8nit No. 215 of 1S87 and in execution thereof, he, on the SOth 
Oeitiber ISSS, ait,aehed (exhibit Yl) the tenth defenclaid/s share 
and jiiter<:;st in the 'village, desoribiDg the same under two items, 

« Iho first item as the one-sixth share fielonging to the defendant 
in luc v-illnge (tlie extent being 100 cawnios of .iianja and 900 
kuiisuf punju) and the second Itein. as the right to both the varams 
iu the 100 kulis oi punja (now In t|uestio:a) a note being added 
that the did’endunt's entire rigid and ininrest in iho properties, 
were ai taehod. The bound ario.s givxm in respect of the first item 
arc apparently Injundaries of tlio whole village (thus ineludiug* 
the 100 kuhs fnruiing the s{*eoud iioiu). The boTindarii^s gaveh in, 
rospeet of the second ibnu are armarenllv tlm bmin/mmao 1 nn 



YMu XXVil.j' 




:-»GS 


kidi.s alone. ^L’lie soeoiul Uvui waft soltl ou tJiu 5th February 188U 
aod purcliaftcd for lbs. l.U:* b 3 ' tliO lirst deteuflniii (iu this .suit , 
the sale being' eonfii-jncd (oa/e (uxliibii XIII} on the lOtli April 
1889. Thf) first item, or railior ono-half o! tlio ilrsfc item, /.e., half 
of one* sixth share l>elo.ngmg to tlu.^ tenth clefcndaiitj wat sold on 
tlie 1st April J 889 and pundiased 1)\^ llm deerce-h older IS agiiJusami 
Clieiti fur Us. 75. thi‘ sale being eonhi'ined on tlic i8ib Jiiiio ISSS, 
(exhibit A). The .same Na^gnlusami tlielli obtained a decree 
against th(^ \\blow and. legal j'eprosr],i.tati\'e ot J5n*ia hakslnnarai 
Ayyar (afort'sai'l) the owner (,)£ an. oumsixtii share and in exeeittion 
thej’eof brought to salo and purchased for ,lis. 75. on tin.' 1st July 
1889, the omvsixth share i.n th(‘ villag<.^ l>elonging to the judg- 
ineiit-debtor (exhibit li). the sale being ronlli'nnMl on the 2ncl 
Bepteinbor 1889. The description, extent and boinnlaric's of the 
property arc' substantia IJj* the .sfuiu' as in oxhild-t A. The sanni 
Xagidiisami Chetti obtained a dc'ci'ce against the ninth defendant 
and in execution thcj'ool: aitaclied (exhilnt JL-j his cviic-sixth share 
in the villago, the description, extent and boundarieft of the property 
being siibstantiallv" the same as in exhil/its A and lb The decree- 
holder hiinself liocauie the jairchaser (for lbs. 125; on. the 14th 
April 1891, the sale being eoidinned rui thi' 29tli Jiiuc 1891 (ru'/e 
exhibit Oj. The description of the propert\^ in ex]]il)it 0 is 
identical with that in cexliiblt L. IJotli in L and in 0, reference is 
.nuido to fhe defendant’s one-sixth share in the beasts, trees, iittn, 
tidal tank, bund, and in this respect they differ from exhibits 
A, l.> and X.tIL While the ninth defendant's share was under 
attachment, the first defendant, on the lOtli Alareh 1891, prof erred 
a claim under section 278, Civil Pi:oc(.diire Code, stsating that .ho 
had become the purchaser of the 1 OO knlis of X3un ja (now in question) 
ill execution of the decree in Original Suit Xo. 215 of 1887 (already 
referred to}, that the ninth defendant bad no manner of right 
or enjln'inont therein, that Xagnlusami Chetti, the plaintiff, liad 
fraiidnlentW ineincfcd the same in the at(aehme,nt aid that it 
sliould ])e releaseu tiiemfro-iu (;i'ub oxhiliit U). d'ho District Mmisif 
•fixed tim JSik .April 1S91 to enable the parties to addnci^ twldcnee 
in regard to the claim petition, and, on the idtli April, he held 
that the ovideiice eleaidj' established that tlie tonth dofenclant, the 
defeiidaut in Original Suit Xo. 215 of 1887, bad only a sixth share 
ill tlie 100 knlis ni'd, dismissing the claim preferred (y tlie first 

fl P ft T)f rn-rlarorl ■l-Urk ■v»i*«4U ,1 .1 . — i.^.. * i < 
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Rajiasajii ill tJio .1,00 liiilis slumld also Ijo sold ; a.jid ou tht! samo day, the one- 
sixUi sliaro ul Iho iiiiitli do,foudaut iri the village Avas sold aud pur- 
Ai.auieisami eluiHod by Nagulusami IiiiiiselL'. After this sale, if, as alleged by 
the plaiiiti.ll', the tenth dofomlaiit had only a sixth share in the 100 
kidis ill iiuostion (as in the remaining portion of the village) and 
under exhibits B and C Nagalasauii became the purchaser of the 
oue-sixth share of Peria Lakshinana Ayyar and of the ouc-sixth 
eharo of the ninth defendant, in the whole A'illage including the 
100 Ivtdis in f.|iinstian, the position of the A'arions parties concerned 
in the village would be as follows : — The second defendant Avould 
ocnitinne to possess ono-half share in the wholis village. .Nagiilusami 
would bo the owner of one-third share in the Avhole village and of 
a further one- twelfth share thereof exclusive of the 100 Iculis in 
rp,iestion ; the tcntli defendant would be the owner of the remaining 
one-twelfth share of the whole village |exclasivc of tlie 100 hulls 
in question, while the first defendant wuiuld have a sixth share in 
the 100 kuiis in. question, 

If, hoAviu'cr, as alleged by the first dufeudant, the tenth defend- 
ant was the sepru'ato and cxclusiA'c owner of ilio 100 knlis in 
question, the position would be as follows Tiio first defendant 
would have the solo and exclusive ownership of the 100 kulis and 
the rest of the A’illage alone]would be owned by the second ilofcnd- 
ant, Nagulusami Ghctti and the tenth defendant as tenants in 
common, their shares being respectively one-half, five-tAA’clfths 
and one-tAvelfth. 

Isagulusaiui Chetti sold the entire interest acquired by him in 
the A’illage, under exhibits A, B and G, to one Alagappa Chetti 
on the 11th May 1894, for Es. 500 (exhibit D) and the latter 
sold the same in equal moieties to the tenth and ninth defendants 
ca the 11th October 1897 (exhibits E and F) for Es. 540 each. 
The ninth defendant thus became the owmor of live tw’entj- 

fourths and the tenth defendant the owner of sGA-en tAveniy-fonrths 
(five tweiiiy-fourths a twelfth). Whether sueh ownership 
extended over the entire village including the 100 kulis in 
question or only over the rest of the village (excluding the 100 
kulis) will bo considered later on. , 

The plaintiff obtained a lease (exhibit Q-, dated the 21st 
September 1897) from the 'second defendant of her one-half share 
. : in the entire village (oxelusive of the 100 kulis in question, or, at 

any rate, of the kudivaram right therein) , for a term of ty-entv-threo 
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years in cousidcration of tliepariuc-nt of a premium, of Es. 1,960. 
It is perfectly clear from ihis document tliat tlio second defendant 
did not reserve any tiling but tho 100 kalis in quest ion, and tliat 
the waste lands in the village rofeircd to hy tho Couits below as 
250 kiilis'were ineliided in the lease {tide pp'agrapli' 4).,^ About' 
tlio same time (on tlio Lltli October 1897) tho plaintiff obtained 
a similar lease (exhibit H) from defendants Kos, 9 and 10 of their 
interest (aBiounting togellicr to one-half share) in the village, 
witlioiit any reservation, for the same term of twenty -three yea]*s, on 
payment of a prciniurn of Es. 1,950. lixhibits G and H have both, 
boon registered and the plaintiff’s case in tho present suit is that, 
by virtue of exhibits G and II, he has acquired a right to the 
exclusive possession for twenty -three years of the entire villagcj 
exclusivo of tho 100 kulis in question, and that in respect of the 
latter ho is entitled to joint possession for tho same period, with 
tlic first and second dofendaiits, the shares of the three beiiig-^ 
respectively, one-third, onc-sixth and onc-half, and that, as he doe,s 
not like such joint possession, he desires a partition of his onedhird 
share. 

Among others, ihe principal issues iramed in tlie- case 
were : — Whether the 100 kulis in question became the cxckisivo 
property of the tenth defendant or continued to bo tho joint 
property of the co-sharers (issue Ko, 3) ; whether tbe plaintiff 
is estopped by the conduct of Nagulusami Chetti from denying 
the first defendant’s exclusive title .to tho 100 kulis in question 
(issue Ino, 2) ; wdiethe.r the plaintiff is entitled to maintain a suit 
for tho partition of the plaint 100 kulis alone (5th issue) ; 
whether the first defendant is concluded by thfi order of the 
District Mimsif (exhibit 0) passed in Original Suit Mo, 23 of 
1890 (in which Nagulusami Chetti -was the ylecreo-holder) dis- 
missing his claim petition, from claiming the one-sixth share irr 
tho 100 kulis in question,, which was therein attached as the 
property of the ninth defendant, the judgment-debtor therein 
(issue No. 7), 

The District Munsif found that tho tenth defendant owned 
and enjoyed the 100 kulis as liis exclusive property, that the 
piaintilf, who derives Ms interest in the plaint land from defend- 
ants Nos. 9 and 10, who in their turn derived their title from 
Nagulusami Chetti, is estopped from disputing the exclusive title 
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r..nn<xsa n imiiml pnifition n..ii(I iis such is not niairitaiim))li\ i I (' accoi'ding] y 
(lisiiiisscfl the pkiixtiifs suit without recording any finding on 
Ah.wilmAm insuo Nf). 7'! The District Judge, on appejil, concurring with tlio 
i uKTii. that iho suit was one for :i partial partition and 

that tlio piahitilt was estopped from denying the first dofendant’s 
exelnsivo tiflo to the lamh (^nufirnicd the decree of tlie District 
Murisif dismissing the suit, and expressly refrained from consider- 
ing and (ieoidiug the third issue, viz., whetlicr thi‘ plaint land \va.s 
tlic exclusive- pnxperty of the tenib defendant, tie.) ngln from the 
tenor of certain observations niado by him in ])aragrapb. 4 of his 
jadginent, he Hceras to huvo Lm'Ou ijirdined to take the same view as 
the Dlstried Munsif on that (jiic^si ion also. Jt is to he regretted 
that, in a oompHi‘atnd o:iS(' of this sort, the lanver Appellate Court 
should not hav<? considered and! rccoi’ded its finding on this impor- 
tant issue wlii<di winild go to the root of tlie jhaiutififs raise on the 
merits. 

In support of this second appeal the pleader for the appellant 
contends that this cannot bo regarded us a suit for partial parti- 
tion inasmuch as tijxon his own case he is not oniitlcd to an}' 
].)artition. of tin? rest of the vilhigo to which, by virtue of exhibits 
Cr and 11 lie hecunie euiitlod to exoliisive pussessiem for the term 
of twenty-ilii*ee years and that the only portion, of v/hieh lie cau 
demand a partition is the 100 kulis in question, io which ho is 
entitled to possession only jointly with tlie first and second de- 
fendants and that though, he is onl}' a lessee for a term, of years of 
the interest of the iiinth and tenth defendajils, lie is erititied to de- 
mand a purtitioji. In onr opinion this contention is well-founded, 
though lh(' partition %vhi(d.i he seeks to enforce- can last only for 
the period of his lease. It is no doubt the law that the transferee 
from one or more co-shares of u portion only of the co-tenaney 
cannot maintain a suit for partition of the portion transferred to 
him, ivlietlier for a term or in perpetuity {Ihtrhaii Chum Deb v, 
AinmJ-ilemCl)), but in this ease, the jfiumtiff is, so far at any rate 
as tlio one-sixth sh«are of the ninth d(3feiKiant is conceiiiod, a lessee 
of thxit one-sixth interest In the whole of the village : and so far 
■ as that right is concerned he is not trarisferee of an interest in a 
portion of the village and though' he has uequirod only a limited 
tcnii in such interest, we hold that it is competent to him to bring 

(3) .Lb.m, 7Cfa<*.. rvt. 
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ii salt foi* partition wliicli u to last dniing tliat term {Barin(f 
w Nmk(l) and Heaton x. Beard en(2): see also 1 l?‘asH)urii’'s 
‘ Beal Property,*' pages 713, 715 and Freeman on ^ Oo-teiianey/ 
paragraphs 485, 410 and 421). In oiir oi>mioia section 44 of the 
Transfer of Property Act adopts (lie same principle and provides 
that; the transferee of an interest in the share of a eo^owiier may 
eiiforeo a pa.rtition of the same so far as is necessary to give effect 
to such transfer. And tlie suit eaiiiiot ho regarded as a snit for 
partial pa;ctition, iriasinueh as plaintift' cannot incindo in his 
claim for partition tlio r<3niainch.n' of the village of v'hich lie already 
has the oxelusire possession under exhibits & «aiid If with the 
eonsGTit of the second, ninth and tenth defendants who aloiie have 
any interest therein. Wo eanriot aeceilo to tlio coiitontion madcj 
on behalf of tlie resporidimt that tlie ]>lamtiff is not entitled to the 
oxelnsive possession of the rf>raaiiurig portion of the village, inas- 
iiincli as the lease of the share of the second defendant reserving a 
right ill the 100 knlis in question will give him no right whatever. 
The plaintifiAaftor ohtnhiing a lease of the 21st Septemlicr 1897 
(exhil)it G) from the sec-ond defendant of the rest of the village, 
obiaioed a lease on the i 4th Oetol)er 1897 (exhihit 11.) from the 
ninth and tenth defendants of their interest in the rest of the 
village and of their alleged interest in the 100 kulis also. In the 
very passage in Washl)?i;m’s ' Ileal Property/ pages 087 lUid 688, 
relied on hy the htarnod pleader for the respondent, it is laid 
down that where oiic has eoiiveyod a specific part of an estate of 
which ho is tenant in eonimon with others, the eon\'eyaiico may 
ho made good by the other co-tenants releasing to him their inter- 
est in such portion/’ Even assuming, for the salco r>f argument, 
that cxliibit Gr, if it stood alone, would he inoffieacions to give 
any right to the plaiiitiif, the subsequent lease, exhibit I I, obtained 
by the plaintiff from tlie other oo-tonants, the ninth and tenth 
d( 3 fendants, wonld operate as a release to hiai of their interest in 
the remainder of the. village and thus make good the loose given hy 
tlie second defoiidtiiit. '’.Iho plaintiff, therefore, lias a. valid title 
to the possession of tlie remainder of the village for the term of 
twenty-three years with the consent of all the co-tenants. As, 
therefore, he cannot demand a partition of that, he has rightly 
brought his suit for the partition of the 100 kulis alone in wliieJi 
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Bamasami jie ??dinits i-liat the first and second defendants are jointly entitled 
to possession with him. In this view the coaes relied on ii,i 
Ax.y.;!fusAMi the Courts below, Parbati Churn Deb v. Ain-^id-deen (1) and Kocr 
JIamai Eai v. Sunder (2; are inapplicable. [The judgment 
then donlt at length with the other issues in the ease and findings 
were called for.] 


APPELLATE CIVIL. 

Before Sir 8, Siilrahmcinia Ayyar^ Offg. Chief Ju^iice^ and 
Mr. Jnstice Bod dam. 

SnptSor COSETI R033BxV ROW and others (DErnOTANTs), ArrELLANTS^ 

Of’tohci* 

— tAKIGOJSJDA NARASIMHIM (PLAira:ra'), Eespondent.'^ 

r.rldcnce Aft — I of 1.872, ^r. 92 (proiriso 4 ) — Agreement in ‘writing regiffUfBd — - 
Oral evidence of <Vtscha7'ge--^Admi$ifibilitij. 

An usiiifracttiaiy mortg^age deed atcir executed in favour of S, who took 
pnssosskm of the moifcgagod land. The deed waa regiRtorcd, S died, and lua 
adopted son brought the pregeut suit to rocovoi' a x-^oi’tion of the land so mort- 
gaged, allegi7ig that, during his minonty, the first defendant had taken wrongful 
possession of the property. The first defendant Avas the heir of tho mortgagor. 
His defence was i.liat tho ecpiHy of redemption had hecorne vested in hinisolf 
and another 1 X 8 tii© heirs of the deccascfi mortgagor^ that ho, as a x>ersontims 
euiitled to a moiety of tho estate, had entered into an orai agTeement with 
plaintiff's adoptive inuthor and guardian for tho rodoinption of his sliare only, 
and that, in pursuanee of that agreement, he had paid her a moiety of the mort- 
gage amonni:, and redeemed tho lands in rpaescion as fallijig to his share : 

Uf.ld. that he was not precluded by section 92 (proviso i) of the lividence 
Act from proving this oral agreement.. 

Suit for land, Tho facts material to the decision were stated in 
til© judgment of the Officiating Chief Justice, as follows : — “An 
usufructuary mortgage dated the Idlh May 1898 was esoonted in 
favour of one Subharayudu, who took possession of the mortgaged 
lands and subsequently died. Thoplaintiff, who isSubbaraynclu’s 


(1) I.UJ., 7 Cate,, .',77.. (2) I.L.R., n Gate., 30G. 

* Second Appeal Ho. IS!) r,f 1002, presented against the deoroa of M. D. Bell, 
District ,fud<»o ot Vteagamtain, in Appeal Snit Ho. 7S of 1001, presented against 
the deeree of C. Bappayva Pautiilu District Miinaif of Yi/.agnpatam in Orteinal 
Suit No. 887 of 1900. 
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adoptofl son, sues in tlio present snlt for the reGOveij of the lands Goseti Suhba 

ill dispute, wliioii were part of the propertj- oomprlscd in the 

inort^xan'e, allea'ina* that, diiriii<:^ his minority, the first dlleiidant ^"^^vrigonda 
® ^ ® ® ...... Narasimiiam. 

took wrongful possession of tlic property, 1 he principal derenee 

was that the mortgagor having died, the equity of redemption 

heoame vested in tlio first defeinlant and another, the daughtei'^^ 

sons and lieirs of the mortgagor, and that tho first defendant being 

entitled to a moiety of liifi graiidfatherts estate, entered into an 

oral agreement with tlie adoptive motl.ier and guardian of the 

plaintiff for a redenipfcioii of his share only and in pursnanee of 

such agreement paid her B-s. 600, being a moiety of the nio.rtgage 

amount and redeemed the lands in (jnestioii. as falling to his 

shared’ 

The District Alunsif held that the agreement could not be 
proved. He dooreecl in plaintiffs favour. The District Judge 
upheld that decision on appeal 

Defendants preferred this second appeal. 

P, S, Sivasicami Anyar and F. Ramcsrnn for appidlanls. 

T, Venl’Ciiasiihha Aipjar and 'Naraxjana Sastri for respondent. 

Sir S. SuciiAMMANEA Ayvah, Ornci. C.J. rafter stating the 
facts as above]. — Tiie District Miinsif, as well as the District 
Judge, decreed possession to the plaintiff, holding that the agree- 
ineiit set up could not be proved, apparently on tho ground that it 
was oral, while, in tlicir opinion, it should have lioon by writing 
registeiTul 

The latter supposition is obviously wrong and Ihc only 
pomt for determination in this case is whether tlio do font, hint is 
procladed from p,i:ovIag the alleged agreeniont by tho e^meluding 
part of the fovirtli proviso to section 92 of tlio Indian Kyldence 
Act. I think he is not. 'No doubt if the, agreement in (pie.stion 
were an agreement lietween the parties to the mortgage or their 
representatives in interest within the meaning of tlie first para- 
giupli of section 92, it could not be proved, tlio original transfer 
having been by a registered instrumoTit wliilo tho snbsorpiont 
agreernont was oral That, however, is not the ease here. Of 
course, one party to tho alleged agreement was tlie plaintiff, 
who is the roproseatativo of the mortgagee, but of the two repre- 
sentatives of tlie mortgagor, only one was party, acting merely 
with reference to his own interest in the property. Doubtless, 
it baiiifii’ onen to the nlaintiif to tho •mnvfo'Sirra 
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aosCTiBuTHuif tmcj iiad tlio result of bringing* riboiit a oiiangf) i.ii tlie rights 
of the plaintiff and the rights of the mortgagor's representative.s 

agreoinciit) as thej originally 
’stood under the mortgage, inasmuch as the plaintiff's rights 
w’oilM he confined to the lands rotainod, by .him, while the rights 
of tlio representative of the mortgagor not party to the agreoment 
was merely to recover liis sliare of the mortgaged land on 
po.ymeiit of the proportionate >share of the debt, with a right to 
eonttibiition or other remedy as against thr^ first defeiidant, in 
ease the oireimistanees entitled him to sueli. 

It is not agreements of this sort however that come within 
tile provision tinder eonsideratioin Only tltosa agreements come 
within tlie soetioii which affect the terms of tlio previous trans- 
aotionj not iudireetly. as liere, as a. conso<pionco of an independent 
and valid contract between some only of t]i(3 parties, but directly 
by virtue of the consensus (,>f tiiose wlio alone are competent to 
rescind or modify the original contract, viz., all flio parties con- 
ceriied or all their representatives. 

The lower Courts wore thorofore in error in disallowing piroof 
of tlie agreement. I would set aside their docreo and roinaud 
the ease for disposal aceording to law. 

Boddam, J.' — I agree. 

It is not necessary for me to re-state tlie facts of this case 
m they have already been stated in the judgment of tlio learned 
Officiating Chief Justice. 

At the hearing of this appeal the only arginiient raised 
before us was that as tho agTcemout sought to be proved was 
an executed agrerunont, the exception at the end of proviso 4 
to section 1)2 of the Evidence Act did not apply ; that it 
only applied to executory agreements and not to oxeeiited 
agreements. 

The words of the proviso arc perfoefiy clear and in my opinion 
apply to ewy agreement wlietlior executor}- or executed. The ride 
is stfiteil in the first part of the proviso. The rule is that the 
existence of aw/ distinct subsequent oral agreement to rescind 
or modify any such eoniraet grant or disposition of property 
may be proved." Ihis applies equally to any agroemeBt whether 
executed or executory. Then comes the exception “ tnieept in. 
eases in which such contract grant or disposition of property is 
by law required to l)e in writing or has been registered according 
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to the law in force for tlio time being as to the s’egiatration of Goshti Sobba 
do(viimeiits/’ This being an exception to the riiles stated in the 
earlier part of the j)roviso applies also in the same way to any Vaeigonba 
agreement whether executed or executory, the intention of the 
legislature heing, as it seems to mo, to make an exception from the 
general rnlo that a subsequent oral agreement to rescind or ‘modify 
any contract may be proved wdien the original contract is of such a 
nature as that the law requhes it to be in writing or where its 
execution has been followed by the formality of registration. In 
such cases the only way of proving the rescission or modification of 
the original contract must be by proof of an agreement of the like 
formality and not by an oral agreement and this whether the 
agreement has boon executed or is executory. 

The}*e is however another aspect of the case which has not been 
argued before us, though tlic facts alleged on the part of the 
defendant clearly raise it and, as the suit has not been heard but 
has been determined upon the preliminary question whether the 
defence raised by the defendant can ])e proved, it is right that wc 
should deal with it. 

The real question is whether the defendant is precluded hy any 
provision of law from proving the alleged oral agreement made 
between himself, and the plaint iff's adoptive mother and guardian 
whilst the plaintiff was a minor. 

If the agreement betw'eon the defendant and the plaintiff^s 
adoptive mother and guardian rescinds or modifies the original 
contract of mortgage, it cannot he proved because it is oral and the 
original contract of mortgage is registered. If, however, it does 
not rescind or modify it, it can bo proved as there is no provision 
of law to prevent it. No contract can be rescinded or modified 
except by the consent of all the parties to it or their representa- 
tives, «.e., all their representatives and the section and the fourth 
proviso to it only applies ^‘as between the parties to any such 
instrument or their representatives in interest,” that is necessarily 
all their representives. It is only the parties to a contract (or 
all their representatives) who can contradict, vary, add to, or 
subtract from, its terms” or wbo can ‘''rescind or modify such 
contract,” and it is only w^hen the contract is to be rescinded 
or modified, that the proviso (and the exception to the proviso) 
applies. Here the defendant does not contend that the original 
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Qoseti Subba wliieh to alleges was made between himself alone and the plaintiff’s 
adoptive mother and guardianj for he does not pretend that it was 
Vaeigonda niade between all the representatives of the original parties to the 
jrARAbiMiiAM. between the representatives of the mortgagee 

and himself and he is only one of the representatives of the 
mortgagor and cannot act for and bind the other representatives of 
the mortgagor. The original contract remains and is not rescinded 
or modified ; bat he says that by an oral agreement made between 
himself alone and the plaintiff’s adoptive mother and guardian 
(that is the plaintiff’s representative) a new and separate agreement 
has been made between them whereby it has been agreed that ho 
should be permitted to redeem half the mortgaged property hy 
paying off half the mortgage money and receiving back possession 
of half the lands mortgaged. What he alleges is that as between 
liimself and the plaintiff he is discharged from the contract so far 
as thafc is possible. 

It is clear that without rescinding or modifying a contract 
some of the parties to the contract may agree that some one or 
more of the parties to the contract may be discharged from it and 
section 44 of the Contract Act provides for such a ease and safe- 
guards the rights of the other parties to the original contract. 
This section provides that “where two or more persons have made 
a joint promise a release of one of such joint promisors by the 
promisee does not discharge the other joint promisor or joint 
promisors neither does it free the joint promisor so released from 
responsibility to the other joint promisor or joint promisors/’ 
that is, because the original contract remains and is not rescinded or 
modified by snob a release. 

Now, unless there is some provision of law %vhich prevents proof 
of an oral agreement to discharge one promisor from the contract 
there is no reason that the defence set up should not be proved. 
The 92nd section of the Evidence Act does not apply to such a ease. 
It only applies where the origma! contract is contradicted, varied, 
added to, or subtracted from and the proviso only applies where 
the original contract is rescinded or modified .ai^d does not apply 
where a subsequent contract is made independent of the original 
contract that one party shall he discharged from it so far as that 
can be done as between the parties to the subsequent contract 
and I know of no provision of law which prevents siioh a subsequent 

contract hcicD* nrmET-cd evA-n if Uf:! rkr\Tr\4-vfn n4’ 
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In these circumstances as the plaintiff^s suit is for trespass and 
to recover possession of the land which the defendant alleges has 
l)een redeemed under the oral contract which he sets np, I agree 
that the decrees of the lower ■ Gonrts are wrong and sho^nld be 
set aside and the suit should he remanded to the Hunsif’s Court 
for hearing and disposal according to law. 

The costs throughout should abide and follow the result. 


Gosrri SuBP-i 
Row ^ 


Vaeigokba 

XARASlMHAAf. 


APPELLATE CIVIL. 

Before M)\ J mi ire Benson and Mj\ Justice Bhashyam Aijyangar, 

HEPt^ATT KUN HAMAD (Defendaxt), Appellant,. 1903. 

.Tanuaiy 23 « 

^ ^ ' v. — 

CHATltli NMB, (Plaintivf), Eespoxdbnt.* ' 

Malahar lair — UeceniiP Rtfcovenj Act — (Madras) Act IJ of 1864^, s. 32 — Jhircltaser 
of land at Revenue sale — Liahility to paij tenant for ini.provements befoi'e 
ohlaining posscssifoi , 

Whore a kanoni was granted for Rs. 5, the joiimi agi-eeing to [jay tiic* tenant 
the value of his iinprovonierits, and it was not alleged that the rent restuvod was 
lov^’er than the usual rent for such land, and the object of the lease was to bring 
waste land into cultivation : 

Jleid, that, having regard to th(> small amount of the kanom, the transaction 
must be regarded as in substance a lease j and- the engagement made by the 
jeorni 'to paj^ the tenant the value of his improvements was binding on the 
Collector under section 32 of (Madras) Act II of 1864. A purchaser of the laud 
at a revenue sale was tlierefor.e bound to pay compensation to tho tenant for 
improvements before he could obtain iDOSsessioii. 

Suit for possession of laud. Plaintiff bought the land at a sale for 
arrears of revenue. The land was hold by defendant on a kanom 
from the defaulter. The (question was whether plaintiff was ontitlocl 
to possession of the land wdtliout payment of compensation for im- 
provements to the tenant under Act I of 1900. The kanom was 
filed as exhibit I and was in the following terms : — Kanom deed 
executed, etc., .... I have hereby, this day, granted to joii 


*' Second Appeal No. 1030 of 1001 , presented against the decree of F, 8, Brodie, 
District Judge of North Mahrbar, in Appeal Suit No. 241 of 1900, pi'esented 
against the decree of A. Aunasawmi Ayyar, District Munsif of Badagara, in 
Original Suit No. 551 of 1800. 
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imder renejval, in kanom and knzhikanom riglit for twelTe years, 
tke Neettukotta mala and the grounds ineluded tkerein wHoL 
belong in jenm to me, which hare been held by you and which 
are described in the subjoined schedule on receipt of Es. 5 as 
kanom. Therefore you shall take the trees, bamboos, etc., from 
these grounds, and the amount of rent to be paid to me per year 
exclusive of interest on the kanom amount is Es. 8. This amount 
of Es. 8 you shall ^lay me annually and take receipt therefor. If 
you reclaim the aforesaid grounds and make kuzhikurs and im* 
provements thereon, I shall pay you the value thereof according 
to the local custom along with kanom. The elephant pits that 
now exist on these grounds belong to you. Therefore, if elephants 
fall on the pits that now exist and as the pits which you may 
hereafter dig in these grounds you shall pay me as janma-bliogani 
} of the value estimated for each elephant after it is restored to 
its proper state, and take receipt therefor. If you make paddy 
lands in the south of Eripara Thodu canal, it is agreed that I 
shall receive the jenmi’s varam due therefrom. As these grounds 
are very extensive tracts their measurements are not entered/^ 
The District Munsif ordered the defendant to restore the land 
to plaintiff with all improvements on it upon payment by the 
plaintiff of Es. 906-8-0 as compensation. Plaintiff appealed to 
the District Judge, who reversed that portion of decree which 
related to payment of compensation by plaintiff to defendant. 

Defendant preferred this second appeal. 

J. L. Rosario for appellant. 

Mr. T. Richnond and K. P. Govinda Menon for respondent. 

J UDGMEOT. — Having regard to the small amount of the kanom 
(Es. 6) the transaction must be regarded as, in substance, a lease. 
It is not alleged or shown that the rent reserved is lower than the 
usual rent for such land, and the object of the lease is essentially 
to bring waste land into cultivation. In this view the engagement 
.made by the jenmi to pay the tenant the value of his improve- 
ments is binding upon the Collector under section 32, Act II of 
1864, Madras, extended to purchasers at a revenue sale by section 
41. The operation of sections 2 and 42 is limited by the pro- 
visions of sections 32 and 41. The plaintiff, therefore, before he 
can obtain possession of the hill purehased by him at the revenue 
sale, must pay the tenant compensation for his improvements. The 
tenant has not objected to being evicted before the expiration of 
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4lie term of twelve years fixed in Ms lease, bnrdaims only eom- 
■pensatioii for improvements. 

Wes therefore, reverse the decree of tlie District Judge and 
restore that of the District Mnnsif with costs in this and in the 
lower Appellate Court. 


APPELLATE CIVIL. 

Before 3b\ Jmitee Boddmn and Mr, Just lee Bhashycm Ayyangar, 
MANAKAT VELAMMA axd others (Pl ai jjtiefs), Appellaxts, 


IBEAHIM LEBBE and others (Deeexdants), Ebspondexts.’^ 

Malabar Law-^Debi incurred* by Karnavan and s^enior Anandramn for benefit 
of Tarwad — Decree for money — Liahilitij of moveable property of Tarwad 
to attachment under that decree, 

A TarwacT consisted of plaintiffs and defendants Nos. 2 and 3. Defendants 
Nos, 2 and 3 were tlie Karnavan and senior Anandravan of the Tarwad. A 
money decree Bad been obtained as ag^ainst tlie Karnavan and senior Anaudra- 
van on a debt ■wliicli bad been contracted by them for the benefit of tlie Tarwad^ 
and, in execution of that decree, certain moveable property belonj^ing to the 
Tarwad had been attached. In a suit fora declaration that the moveable prop- 
erty of the Tarwad was not liable to be attached and sold in execution of the 
■decree : 

Meld, that the property was liable. 

Ittiachan v. Velappanj (I.L.R., 8 Mad., 48d) and Gocinda v. Krishnmi, 

15 Mad,, 338), discussed. 

Suit for a declaration that certain moveable property attached 
in execution of a decree was not liable to be sold. The finding of 
both the lower Courts was that the moveable property in qaestion 
belonged to the Tarwad of the plaintiffs and defendants Nos. 2 
■and 3, Defendants Nos. 2 and 3 were the Karnavan and senior 
Anandravan of the Tarwad. The decree under which the property 
had been attached had been obtained as against the Karnavan and 
Anandravan on a debt which they had contracted for the benefit 
-of the family. 


^ Second Appeal No, 113 of 1902, presented against the decree of K. Krishna 
Han, Subordinate Judge of South Malabai% in Appeal Suit No. 523 of 1901, pre- 
sented against the decree- of V. Kama Sastri, District Munsif of Befcutnad, ia 
Driginai Suit No. 492 of 1900. ' 
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lUmKkT The District Munsif held that tlie property was 'not liable tc 
atiachraent. The 'SubordiTiate J iidgc rerersed this decree, holding 

ir.RAHiM ' liable, 

ijEliflE. 

Plaintiffs preferred this second appeal. 

F. JRi/ru Nmnhiar for appellants, 

K, T. Shamanna for respondents. 

JxjDGiitENT. — In execution of a money decree obtained against 
defendants Fos. 2 and 3 wbo were the Karnavan and the senior 
Anandrayan of the Tarwad consisting of the plaintiffs and thein- 
selyes certain moveable properties belonging to the Tarwacl were 
attached and the plaintiffs objected. Their objection was dis- 
allowed and the present suit is brought by them for a declaration 
that the moveable properties of the Tarwad are not liable to be 
attached and sold in execution of the decree. The first defendant, 
the attaching creditor, has adduced evidence in. this suit which 
has satisfied the lower Appellate Court that the debt was con-^ 
traeted for the benefit of the Tarwad and accordingly that 
Court dismissed the plaintiff’s suit. 

It is contended in this appeal that though the debt was con- 
tracted for the benefit of the Tarwad, yet the propei^ty of the 
Tarwad cannot bo sold in execution of the decree in a suit to 
which they were not parties and in which the second and third 
defendants were not sued as representing the Tarwad and in 
support of this contention reliance is placed upon ItUachan \\ 
YelxififaniV) and Govlnda y. Krishnan{2). It is rightly conceded 
that if the Tarwad property now in question has been disposed of 
m satisfaction of the decree debt voluntarily by the Manager of 
the Tarwad (second defendant) such sale would be binding upon 
the plaintiffs. That being so it is difficult to see on what principle 
it can be contended that an involuntary sale of the same property for 
the discharge of the same debt will not equally bind the plaintiffs 
when apart from the decree it is affirmatively established as against 
* the plaintiffs that the debt was of a binding character. We think 
that the authority of the cases cited is considerably shaken by the 
decision of the Full Bench in Vasudevanr. 8an]caran(3), In cases 
gOTeriied by the ordinary Hindu Law there is a course of decisions 
both of this Court and of the Judicial Committee of the Privy 


(1)' IX.E., 8 Mad., 4S4f. (2) I.L.E., 15 'Mad., 33S. 

(3) 20 Mad., 129. 
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Coimoil that in execution of a decree ■ against a Hindu- father 
or other managiiig member of a Hindu family the power of dispo- 
sitioEj' 2 ^’ 2 &^ 8 ectioii 266, Civil Procedure Code) which he may exercise 
ovef joint family property for purposes sanctioned by law would be 
operative to pass to the purchaser ndt only his personal interest in, 
the property sold, but also the interest of the sons or other mem- 
bers^ of the joint faaiiilj in the property .although they were not 
parties to the decree {Isunm Seiii v. C/iidamboymall)). We can 
see no rea.'son why the prlneiple of these decisions is not equally 
applicable to Hindu families goTerned by the Mariimakkatayam 
jOyasantana or Mahkatayarn Law iii force on the West Coast, 
simply because the property of the joint family is impartible in 
the sense that there can be no compulsory partition among the 
members of the family, 

Woj therefore, affirm the decree of the lower Appellale Court 
and dismiss this appeal' 


appellate citil* 


Bp/Gi‘e 3[)\ Justice BhasJiynm Ayymgar. 
DOEAB'W'AMI PI'LL AI (Plaintjp?), PnTiTto^^^iE, 


THTTNGASAMr HLLAI AXD OTITSES (DB'n2XI}ilXT.s), 
.Res?ox.dints.^ 


Qhil TmyiMfc Codfi^Jc/: XI F of m2, 

interest adverse to mimr. 

A snift reltxting lo tie estate or person of an iaftiur, and for hU benefit, haa ibo 
effeoi of jnalvlni^^ him a ward of Court, and no act cam be done affevting tlio prop- 
erly of the minor nnk.-.s under the express or implied direction of the Court 


^ Whore a snit, which was boing <*ont]ucced on be'half of a minor, was with- 
drawn without leaTB beino* asked for or ojiven to bririg' another suit, the order 
imssed on tlic peiinon for withdrawal u’as set arside hy ihe High Court, on 


(1) 2b Mu-d., 214 at pp. 22'b ^23 

„ , '*■ Gs'onflOS, presented nuder section C 22 of the 

Code of Cwil ftoeedare, prayina the High Conrfto revise iiio orders of W. aopala,- 
ohawar, Snbordinato .indgo of Madura (East), on Civil Miscellaneous I’etitiou 
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1 003 , 

XoTcmher 0. 
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D j/iAswAMt defeudanfc having promised to give to tho plaintifi his share after 
I’tLLii withdi'awn. 'J'he Subordinate Judge does not discuss 

THiTXd.v- tliQ evidence bearing on this question. Under seetion 462, Civil 

S;01.T ° . « ■ 

riDL.M. Procedure Code, a withdrawal of the siiit by the next friend in 
piirsuauee of an agTcement or com promise entered into with the 
defendant, without the leave of the Ooiirt^ will be voidable at the 
instance of the minor {Earmali RaMmhhoy v. B,ahimbhoy MabUb^ 
hJioy{l)) , In rejecting the application for review the Siihordinate 
Judge has evidently overlooked the provisions of section 462. It 
is, however, urmecessary to call for a finding on this point. For 
the reasons already stated in connection with the iineoBdilional 
withdrawal of the suit on the 28th July 1902, 1 set aside his order 
under section 622, Civil Procedure Code, following the decision 
of the Calcutta High Court in Bam 8 amp Lai v, Shah Latafat 
Eossein{2) and direct that the suit be restored to file and proceeded 
with and disposed of according to law. 

The respondents must pay the costs of the petitioner both here 
and in the application for review in the Court below. 


APPELLATE CIVIL. ' 

Before Sir 8. Subrahmania A.yya}\ Offieiatmg Chief Jusiioe* 
1903 , ' . PAEANGODA'N NAIE (Pi^aotief), PnTmo™n 

irovcmber 
17, 18. 

— PEEBMTODUKA ILLOT OHATA OTHEES (DmEmmTB), 

EsSFOIsmENTS/^* 

Civil ProcBdiife Code — Act XIP of 1882, s, 43 — Suit for money paid ovi c tontT&ct 
^Breach of contract and failure of consideration — Trevions suit for spccifie 
performance dismissed'^-Marn tainahUity of present suit. 

niaiiitiff had paid the defendants a stim of money on a contract under which 
defendants undertook to renew a kanoni, and had preYioiisIy sued the defendants* 
imsuccessfuUy for specific performance of that contract;. Plaintiff now sized 
fco recover the ^ money. On its hein^' contended that the suit was barred' by 
section 43 of the Code of Civil Procedure : 



(I) IX.E., 13 Bom,, 137, (2) 20 Calc., 73S, ' 

' Civil Bevisiou Petition Xo. 328 of 190e3, presented under section 25 of Act 
IX of 1887, praying the High Court to revise the decree of J. 0. Fernandez; 
8 ub 0 Tdin'»te Judge of ^outh Malabar, in Small Co;asc Suit Ko,56 of 
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Ildd} iliat tiic saili was one for 'money paid on an exkfciug consideration wMch pAEAseoBAN 
Iiai; since failed s tliat this right of action was different from -the right on which Hair 
(he suit for specific porforxnaiico had been brought, and that section 42 did pxiBijiii- 

not ayiply- toduka 

Iblot 

Suit for Es. 61) paid on a consideration wliioh failed. The 
present plaintif! had sued, in Original Suit No. 650 of ISOSj on 
the file of ■ the District Munsif of Betutnad, for specific perform- 
ance of an alleged contract to rcniew a kanoni which he held 
from the defendants, and on which, as he alleged, he had paid the 
defendant Es. 60. That suit was tinsnccessfnl. Plaintiff now 
sued to recover the Rs. 60 so paid. The Acting Subordinate Judge 
found that plaintiff had paid the Rs. 60 as alleged, on the 
consideration w^'Mch had failed, but he also held that plaintiff 
could have claimed the amount in the previous suit, as compen- 
sation for the .breach of contract, and that the present suit was, in 
consequence, barred by section 43 of the Code of Civil Procedure. 

Plaintiff preferred this civil revision petition. 

IL B. Subrahnania Sastri for petitioner. 

F. Rym Nambiar for respondents. 

J uBGMENT. — The present suit is for the return of the money 
paid on aeeouiit of renewal fees under the agreement which was 
held to be unenforceable in Original Suit No. 650 of 1898 and 
consequently for money paid on an existing consideration whieh 
has since failed. This right of action is clearly different from the 
right on which the suit for specific performance was brought. 

Section 43 of the Givil Procedure Code does not therefore apply 
{PmhiakuUi UdaAjan v. Panekanada Patien(l)), The view taken 
in Muihu Naraywm Eeddi v. Rayalu Reddi(2) relied on on behalf 
of the respondent is in conflict with the current of decisions in 
this Court as well as the decisions of the Judicial Committee as will 
be seen from the judgment in Bamaswami Ayyar v« Vyikinafka 
Ayyar(Z)s in which the whole subject has been recently examined 
at length. Section 29 of the Specific Relief Act also has no 
application, the present claim not being one foi* compensation for 
breach of the agreement to grant a renewal. The suit is in time 
since it was brought within three years from the deoision in the suit 

(1) S.A. Hq, 28S o£ 1899 (anreported). 

(2) S,A. Ho. 181 of 1895 (imi'eported)- 

(3) 26 Mad,, 760. 
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for specific performanea (Ven/taiex Nsrasimhulu v. PerammalX), 
YmTcatarma Ayyar v. Yenkaiasiibramanian{2) and Sriramulu v. 
C/mm Yenkaias(mi(B)). 'I'lio decree of the lower Court is 
reversed and there will he » decree in favour of the plaintiff for 
Es. 60 with interest at six per cent, (per annum) from the 2l8t 
March 1902 to date of payment and costs throughout. 


APPELLATE CIVIL. 

Before Mr. Justice Benson and Mr. Justice Russeil. 

TYI'HINATHA AYYAR and othees (Dependants Nos. 4 to 6, 8, 9 
AND 1 1 ), Appellants, 


YEGOIA NAEAYANA AYYAE (Plaintifp), 
Eespondent.* 

Mindu hw — Suit for partition of property come to plaintiff^ s father from the father 
of his adoptive mother — Nature of property so devolved — Plaintiff Joint owner 
with his father* 

In a suit for partition brougbt by plaintifi; against Ms father, as first defend- 
ant, and others, plaintiff sought to recover a share of property which had come 
to first defendant from the father of the first defendant’s adoptive mother, 

Meld^ that plaintiff was a joint owner with first defendant in the property, 
and was entitled to partition of it. 

¥ enkayamma Qaru v. Venkatarammiayyamma Bahadur €far%i (I.L.R., 25 Mad., 
687) and Kamppai Nachiar v. Bankaranarayanan Chetty^ (I.L.E,, 27 Mad., 300), 
followed. 

Suit for partitioiic Tlie relationsMp of the parties was as 
follows : Plaintiff was tlae son of first defendant ; defendants 
Nos. 2 and 3 were plaintiff ’s brothers; defendants Nos. 4 to 10 
were first defendant’s brothers and their sons. The remaining 
defendants were impleaded as persons in possession of portions 
of the property in question. The property in which plaintiff 
sued for a share had come to the first defendant (plaintiff’s father) 
from the father of first defendant’s adoptive mother. The 


(1) IX.n., 18 Mad., 173. (2) I.L.R,, 24 Mad., 27. 

(3) 25 Mad., 396. 

^ Civil Miscellaneous Appeal ISTo. 31 of 1903 presented against the ordef^ of 
S'. D. T, Oldfield, DiatHcfc Judge of Tanjore, in Appeal Suit No. 109 of 1902, 
presented against the decree of ' A. Ramalingam Kllal, District Munsif of 
Tiravadi, In Original Suit Ho. 522 of 1900. 
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District Mnnsif dismissed the suit. Plaintiff appealed to the VyrniNATHA 

District Judge, who said : Of the various issues in tlie suit tlie 

lower Court only found it necessary to decido one, wliieh may he 

very shortly stated. The partition sued for is of property alleged aiyar, 

to have belonged to plaintiff’s fathers mother’s father and plain* 

tiff’s father, a Sudra, consents to the partition. The lower Court 

referring to Mayne’s * Hindu Law ’ (3rd edition), section 25, said 

that property inherited by a man through or from a female could 

not be ancestral, and found against plaintiff, A mui3h longer 

discussion than I intend would be necessary but for the existence 

of a very recent authority which was not before the lower Court 

{Yen^mjymnma Gam v. Venkaiaramanayyamma Bahadur Garu{l)) 

and I do not think it necessary to go into cases which have been 

superseded by that deeision. To leave out of consideration the 

wills referred to therein which are not held to be operative, the 

property passed from the original male holder through his widow 

and daughter to the sons of the latter, and the deeision is that 

those sons held the property thus inherited, as ancestral property, 

as Joint tenants wdtli benefit of survivorship. I can find no reason 

for distinguishing from these facts those now before me or the 

position of two sons from that of a son and his father,” 

He dealt with the arguments raised^ reversed the Munsif’s 
order and remanded the suit to be disposed of on its merits* 

Against that order, defendants Nos. 4 to 6, 8, 9 and 11 
preferred this appeal. 

T» K Seshagiri Ayyat and T. Naranmha Ayyangar for appel* 
lants. 

P, S', Siimiiwm Ayyar for respondent. 

J D'DGMENT. — The facts, so far as they need be stated for the 
purpose of this appeal, are as follows. The plaintiff is the son of 
the first defendant. The second and tliird defendants are the 
plaintiff’s brothers. Defendants Nos. 4 to 10 are the first defend- 
ant’s brothers and their sons. The parties are governed by the 
Mitakshara Law’* of inheritance and the plaintiff is undivided from 
his father, the first defendant. The plaintiff sued for partition. 

The property in respect of which he sued for a share was property 
which came to the first defendant from the father of Kamakshi, 
the first defendant’s adoptive mother. The District Miinsif 


(1) I.n.S,, 25 Mad., 678 at p. 687, 
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TA dismissed the suit on the ground that the plaintiff could not claim 
a, share in propei-ty which came to his father, from the maternal 
side. The District Judge set aside the District Munsif’s order 
and remanded the suit, relying on the recent decision of the 
Priry OounoU in the Jaggainpett ease (Fenkayyamma Gam v 
YmhaUrmmnayyamma Bahadur Garu(l)). The appeal is against 
this order. We think that the order of the District Judge is 
right. ^ The Privy Council ease relied on does not directly decide 
the point in issue, hut that case has recently been explained and 
commented on in great detail by a Pall Bench of this Court 
in Karuppai Naehiar v. Smikaranarayamu C/ie%(2). The jSrst 
defendant in the present ease occupies precisely the same position 
qmad^ the prop^ty that the brothers, Niladri and Appa Eao, occu- 
pied in the Privy Council ease. In that ease it was held that 
though “ the property was self-acquired property in the hands of 
their grandfather, yet in the bands of tbe grandsons it was 
ancestral property which had devolved on them under the 
ordinary law of inheritance ” and that they took it as ioint 

lanuty property with right of survivorship and might have 

partitioned it if they had so desired. 

In commenting on this decision the PYll Bench of this Court 
pointed out that the right of survivorship referred to by the 
Privy Oouuoil was the right of survivorship as understood by the 
Mitakshara Law {Jogeswar Narain Beo v. Raniachandra Butt'Z)) 
according to which the right will not prevail in favour of the 
siimvor as against the male issue of the deceased. They also lau? 
stress on the fact that under the Mitakshara joint family system 
there can he no joint family property in respect of which the 
male issue of the joint owners do not by birth become joint owners 

1 ? ™ Sudarmiam MaMriY. Narasimhuh 

ilaiHtri^i) It. follows that in the present ease the plaintiff 
13 a 3 omt owner with Lis father, the first defendant; in the 
property inherited from the first defendant's maternal grand- 
lather, and the order of the District J udge is rigid. This being so. 

It IS, perhaps, hai-dly necessary to deal with the various difficulties 
whie^, It was suggested at the Bar, would flow from the ruHng of 
the Privy Council. For example it was a.sked, what would be the 


(1) I.LJJ., 25 Mad., 6?8 at p. OS?. 
(3) 23 Oalo., &i0 at p. 679, 


(2) I.L.E., 27 Mad., 300. 

(4) I.I,.E., 25 Mad., 149 at p. 155. 
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poBtioii of gmn&mm hj several daughters ? W oald they take 
the graiidfather^s property as ancestral propertr with rights of 
iurriTorship inter m ? The ansv^^er is that they belong to different 
families and there eciild he no joint property with I’ight of 
survivorship between thenn In the Privy Ootincil cnsc the 
grandsons were hrotfiers and were members oi a Joint fainihL 
And again if there were two grandsons ry one daughter and. one 
grandson died leaving n son, !)efore the property devolved, word^l 
the property devolve on rho grandson and great-graii,cls<;n jointly or 
would the graiidscrQ, being one degree nearer, cxcIikIo the great- 
grandson. In regard to this question it is safJieient io say that- 
tlie solution will probably be found in considering the basis of 
the Privy Council decision suggested by the Pull Bench, viz,, the 
view of the ancient Hindu law that a son of an a2)pointofl daugMer 
(putiikapiitra) l}ooamo hj a iietion of law' a son'^s son to his 
maternal grandfo.thor and a member of his family, ee«a.siTig to be u. 
member of liis fether^s family, while nudei* the present law a 
daughter's son, thruigli nut ceasing to be a inomber of his father's 
family is regarded as equal to a son’s son of his maternai grand- 
father, entitled to perform his obsequies and. take liis property. 
But the grandson of an appointerl daughter under the old law o.r 
of a daughter under the niodern laav is not regarded m equal 
a son's son* In this view- the ordinary rule of Hindu Jjaw would 
prevail and the n«?arer grandson would exclude the more remote 
groat-grandson. 

We ciismiss the iippeal with costs. 
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APPELLATE CIVIL. 

Before Sir 8, Subrahmania Ayyar^ Officialing Chief Justiee^ 

Mr. Justice Boddam and Mr. Justice Bhashyam Ayyangar. 

MxiDATHAPU E A MAYA (Plaintiff), Appellant, 

THE SEGEETAEY OP STATE FOE INDIA IN OODNOIL 

(Defendant), Eespondent/'* 

Efn'PnuP Piecoverii Act — (Mailras) Act II of ISGF, sx. 1, 2, G, 20 ani 42— LawcJ 
Ueveinie — Tao) levied on treftpat<ser — ProJiibitory assessment ^'—Legality. 

Itad bailfc a and shod to liis house tipon land which was part df a 
public road. Govomraciit thereupon imposed what is known as a “prohibitory 
assessment ” and collected it from plaintiff, requiring* him to remove his pial 
and shed and giving him notice that in future an enhanced rate would be 
charged. In a suit by plaintiff inter alia to recover the amount of the tax 
which lie had paid : 

JTeZd, that the impost was not land revenue and the demand therefor as if 
it were such revenue was unauthorised and plaintiff was entitled to recover. 
Plaintiff possessed no interest in the land such as would constitute him a 
“landholder” within the meaning of the Eevenue Recovery Act. Ho was 
improperly in possession of jiart of the surface of a public I’oad, over which his 
right was merely one of passage ; and tlio erection by him of the building’s 
was a wrongful act and a trespass. Government had no right to impose any 
assessment on him for such occupation , 

Per Sir Sukraii mania AyyAit (Ofy. Qhief Justice ). — The provisions of the 
Revenue Recovery Act and of Madras Regulation XXVI of 1802 shoiv that land 
in respect of wRioli land revenue is exigi])le is vested in some person or persons 
other than the Crown ; and that the Cronn possesses nothing more than a charge 
(though a first eliarge) in i*cspeet of the revenue due to it, upon the interest 
of such person or persons, realizable by sale thereof. They prcelncle the 
supposition that any Crown demand is recoverable as land rovonue unless it be 
sometliing due from one ivho is a land-holder as defined liy the Act. 

Per BuASirvAM Ayyangar, .J, — Civil Courts have jurisdiction to decide whether 
or not the land or person is at all under liability to be assessed for land revenue. 
J£ Slick liability does exist, the rate or amount of assessment fixed by Govern- 
ment cannot bo questioned or revised by a Civil Court. In the case of all lands, 
any demand which may be made on behalf of the Crown on the ocoiiiDant with 
the av(»wedobject of compelling him to surrender or vacate the land, is not the 


1903. 

November 12, 
December 2. 


^ Second xlppcal Xo. IGG of 1902, presented against the decree of I. L. 
Xarayana Row Haidu, Subordinate Jndge of Kistna at Masulipatam, in A]>peal 
Suit No.* 15 of 1901, confirming the decree of V. Subramaiiya Rantulo, District 
Munsif of Guntur, in Original Sait No. 211 of 1S99, 
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imposition of land roreiine, and the macliinory provided by tbe Eevonne Bneovory 
Aot for tbe rc*a1ization of arrears of revenue cannot be resorted to for enforcing 
such a. demand. 

Suit to estaliUsh plaintiff's right to certain sites, and to reco^'^er 
4 annas 1 pie prohibit ory assessment eolleetcd from Mm by 
G'OTernment for encroaching on the sites. The defence was that 
the sites in question were portions of the public street belonging 
to Grovernmont and that the prohibitory assessment had been 
rightly levied. The short facts of the ease were that plaintiff had 
built a pial and shed to his house on land which was pari of a 
public road, and Grovernment thereupon assessed him 4 annas 1 pie 
for occupying it and gave him notice to remove his pial and shed. 
Plaintiff was also informed that in future an enhanced rate would 
be charged. Plaintiff claimed the land upon which he had built 
the pial as his own, but both the lower Courts found that the land 
was part of a public road, and dismissed the suit. 

Plaintiff preferred this second appeal. 

P. JSfagahlmshamm for appellant. 

The Government Pleader (Mr. E, B. Powoll) for respondent. 

Sir S. SuBRAHMANiA Ayyar, Offg. C.J. — The question raised 
in this ease is indeed a very important one, though the amount in 
dispute is hut a trifle — 4 annas and 1 pie — being the amount 
collected by Government from the appellant in connection with 
his having erected a platform and a shed over a portion of a path 
by the side of which his house is situated in a village in the Kistna 
district. The effect of the findings by the lower Courts I take 
to be that the owners of the houses adjoining the path, inclusive 
of the appellant, have only a right of way over it, the freehold in 
the soil being vested in the Government. 

The point for determination is, whether the levy of the amount 
in question as land revenue payable in respect of the site of the 
platform and the shed, is lawful. A levy of the kind under 
consideration is known in the language of Eeveniie Standing 
Orders as a prohibitory assessment.’^ That the practice of 
making such eoUections has been allowed to prevail so long is 
to my mind entirely duo to the phraseology adopted in describ- 
ing it when it was introduced ; and it strikingly illustrates how 
the true nature of a thing can be altogether obscured by a mere 
name unwittingly given to it and allowed to pass current without 
scrutiny. 
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Madathapb The term “aseeiEment” in the sense material to the present 
iiAMATA diseussion means “ the setting, fixing or charging a ceiiain snm 
. npoa, as a tax.” At first sight, therefore, the phrase “ prohibitory 

0 jS:ate ft » assess m-at” whea applied to an impost by GroTemment witb' 
respect to land strongly suggests the notion that such imposition 
is in the due exercise of the prerogative possessed in this country 
by the CrowHs viz., that of exacting from a subject holding arable 
land the Orown’s proper share of the produce thereof or the 
equivalent of such produce, -which is the modern land revenue* 
When, hovrever, the matter comes to be examined the erroneous 
character of this suggestion becomes apparent. 

Now, it is indisputable that the prerogative or right referred 
to rests entirely on the assumption that the subject on whom the 
demand is to be made is, as between the Crown and himself, a 
lawful holder of the land, having a substantial and well marked 
description of interest in it by virtue of which alone he becomes 
liable to the tax. In support of this statement it is no longer 
necessary to refer to authorities other than the provisions of two 
statutes which contain the whole law bearing on the subject, so 
far as land outside the town of Madras is concerned, viss., the 
Eevenno Eeeovery Act, (Madras) Act II of 1864 and Madras 
Eegulation XXVI of 1802. 

Of the former, sections 1, 2, S, 26 and 42 are alone material. 
The person who has to pay the land tax or revenue is referred 
to in the enactment as a landholder and section 1 explains 
the term as comprising all persons holding under a Sannad-i» 
Milkeut istimrar, all other zamindars, shrotriemdars, jagirdars, 
inamdars, and all persons farming the land revenue under 
Government ; all holders of land under ryotwar settlements or 
in any way subject to payment of revenue direct to Government/^ 
Section 2 provides that ^Hlie land, the buildings upon it and 
its products shall 1)0 regarded as the securiiy of the public 
revenue ; and the next section speaks of the land in respect of 
which the revenue is clue as ‘^his ’’ (^ho landholder’s) land. Sec- 
tion 26, which authorizes attachment and sale of the land on 
account of arrears of revenue, uses similar language and describes 
' it as the ‘‘ defaulter’s ’’ land. Lastly, section 42 provides that 
out of the proceeds' of such a sale any balance remaining after 
the discharge of the arrears, shall b© paid over to the defaulter or 
on his account. 
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As to Eegtiiation XXVI of 1802 , it entitles every landholder madathafc 
to have liis name registered in the public registers directed by 
that Eegulation to be kept of landed propertv paving revenue to „ 

GovernnieTit, and of transfera thereof from one proprietor to or Static foe 
another ; tho effect of suei'i registrjj with roferoiieo to the .Rovemie 
Recovery Act beingj on t.he one hand to secure to the proprietor 
the right of irmistiog on the observance iu regard to him of the 
formalities to be attended to bj the aiithcrities engaged in the 
eolleotion of the public revenue, and on the otiior, to entail on 
him certain responsibilities in respect of the revenue. 

These various provisions show" beyond tlie possibility cf a doubt, 
that the land in respect of which land revenue is esigibie is vested 
in some person or persons other than the Crown ; and that the 
Crown possesses nothing more than a charge (though a first charge) 
in respect of the revenue due to it, upon the interest of such 
person or persons, realizable by sale thereof. They absolutely 
preclude the supposition that any Crown demand is recoverable 
as land revenue, unless it be something due from one who is a 
landholder as defined by the Act. 

It may not perhaps bo superfluous to point out that in the 
actual exercise of the prerogative of the Crown above referred to, 
the Crown is not supposed to proceed without any regard to 
definite and well-established principles; for neither m olden 
times nor now, has the Crown been held entitled to more than a 
fixed share of tho produce— he it the theoretical one-sixth of tho 
Hindu tvriiings or the half-nett again and again proclaimed 
by the present Government as the share it takes or some other ; 
section oS of the Revenue Recovery Act having- been enacted in 
order to save the Grown from endless litigation in Courts to which 
but for such a provision it w^ould be exposed, having regard to thh 
intricate details necessarily incident to a system of assessments 
involving in theory at least tho ascertainment of the produce of 
every acre of land in the country and ^tlie commutation of the 
Crown’s share thereof with reference to market prices for a 
definite period such as the usual thirty years for which settlement 
, money rates are fixed. 

Such ' being the fundamental principles governing the assess- 
ment and collection of the land revenue, it will be plain that what 
is called prohibitory assessment rests on grounds diametrically and. 
totally opposed to those principles.. In tho first place this kind 
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iMabatiiapu of assessEieiit is professedly imposed only in eases wiiere the land 
Kamaya jg lawfully occupied by the party assessed ; and it is to 
'fuE compel the immediate abandonment of such occupation that the 
or State foe assessment is made prohibitive. In other words it is imposed, 
India. because the party assessed is a landholder, but because he is 

not. In the next place, the assessment is not with reference to the 
recognised half-nett principle applied in the case of a landholdei’, 
but avowedly in disregard thereof, it being often a hundredfold, 
for the obvious reason that the party has by his own wrong 
disentitled himself to invoke the application of that principle to his 
ease. 

Ill short, the levy is no assessment at all in tb.o proper sense of 
the term, but a penalty and a fine under the misnomer of land 
revenue, and levied under such a guise by putting in force legis- 
lative provisions absolutely inapplicable to the collection of such a 
demand. The truth of this view can be easily realized if the 
matter be tested with reference to the cardinal principle that land- 
revenue forms a charge on the land. To apply this principle to 
cases of prohibitory assessment must lead to the manifest absurdity 
of one’s own land becoming charged with a debt due to himself. 
And a sale of the land can confer nothing on the purchaser as, e^' 
hypothesis the person assessed possesses no interest in the property. 
The learned Grovernment Pleader stated that land, in respect of 
which such assessment is imposed, is never brought to sale, the 
demand invariably being enforced by proceeding against the person 
of the party assessed or his property. This is virtually as clear ah 
admission as can be on the part of the revenue authorities of the 
invalidity of the demand. 

It only remains to observe that the decision of the question can 
in no way be affected either by the circumstance on which the 
learned Government Pleader laid so much stress, viz., that the 
system of prohibitory assessment has on the whole operated 
effectually to check encroachments on land which public interests 
require should remain unoccupied; or by the consideration, urged 
not without foundation, on behalf of the appellant, that the system, 
apart from its invalidity, is often worked in a way never contem- 
plated by its inventors and, not infrequently, is made use of by low 
paid village and other officials for purposes of exaction. If the 
rcmec^des available under the law as it stands, with reference to 
encroachments on the property of the Government or the public 
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be inadequate, that is a matter for the Legislature and not for the itfAUAnupo 
Courts to deal with. Kamata 

Turning now to the facts of the present case, it is manifest '-i''!® 

^ , SECEITAIir 

tliat tiio appellant possessed no interest in the land siicli as would op Statk for 
constitute him a landii older within the meaning of the Eevenno 
Eecovory Act, for, his right over the path w’as iiicrelj that of 
passage and the erection bv him of the platform and the shed was 
purely a wrongful act and a trespass. 

Consequent!}'" the impost iu question was not land revenue and 
the demand therefor us if it were such revenue was altogether 
unauthorised. 


I wmuld therefore allow the second appeal in so far as the 
claim to tlio refund of 4 annas and 1 pie is concerned and 
amend decrees of the lower Courts by directing jmymeiit to 
the plaintiff by the defendant of the said amount but without 
costs. 


Boddam, J,— This action was brouglifc to have the plaintiff^s 
right declared to a certain piece of land and to recover 4 annas 
and 1 pie collected from the plaintiff by the Govermnent as assess- 
ment for occupying the said land. 

The plaintiff built a pial find shed to liis house upon land 
which was part of a public road and the Government thereupon 
assessed him 4 annas and 1 pie for occupying the same and gave 
him notice to remove his pial and shed. They also informed him 
that iu future they would charge enhanced cist 

In his action the plaintiff claimed that the land upon which he 
had built his pial wvas his own land, but it has been found that the 
site of the pial is part of a public roach 

Both the low-er Courts dismissed the plaintiff’s suit and so far 
as the claim for a declaration that the land was the plaintiff’s land 
their decree is right. The only question for our determination is 
whether the Government have any right to assess the defendant 
as an occupier of part of a public road. 

The assessment of the plaintiff is said to be a penal assessment 
hut that is immaterial as Civil Courts are prohibited from ^om<y' 
into the question of the amount of an assessment and* can only 
deal with the general question of the liability to assessment.. 
Penal assessment as s'uch is unknown to the law and the oiiljv 
rights the Government have to impose assessment arc under 
statute or by virtue of tho prerogative of the Crown. 
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Grovomment to assess for revenue 
depends upon Acf. IT of 1864 (Madras). 

SucKETARv defining the word “ lancUioMer ’’ as “ all 

rSTATBToK persons holding under a Sannad-i-Milkeut Istimrar, all other 
‘•zajnnidars, shrotriemdars, jagiurdars, inamdars and all laerson-s 
‘'farming the land revenue under Government, all holders of 
land under rjotwar settlements or in any way subject to the 
■'payment of revenue direct to Government''’ enacts that every 
• landholder ” shall pay the revenue due upon his land and that 
the land and buildings upon it and its products shall be regarded 
as tile security of the public revenue. It gives power to recover 
arrears by distraint and sale of the defaulterls moveable and 
immoveable property and on a stile all lands purcha,sed are free of 
all eiieuHibranccs. 


It IS clear that the plamtiff was not a iaudiiolder within this 
Act.^ He wa,s improperly in possession of part of the surface of a 
puhhe road and the Government had no right to impose any 
assessment upon him under this Act for suoh occupation. 

Ihe only other right which the Government have to assess 
laud IS the prerogative of the Crovm to take their share of the 
produce of the land occupied under any such right as can give 
a. saleable interest to the occupier in the land and suoh as will 
enable him to be registered under Regulation XXVI of 1802. 
This prerogative cannot, however, Justify the Government in 




ui. uAiu jjiuiLiaii. x.Lie piaintili 

in derogation of the rights of the public to have the use of the 
whale surlaee of the road for passing and rc-passiug has mono- 
polisod a portion of the surface to the exclusion of the public. 
^.^0 IS a more trespasser. His act is an injury to the public and 
ins ereetioii xs a nuisance. He is not an occupier with any present 
or prospective saleable interest in the land and the fact 'that the 
Ireehold is in the Government can give them no right to interfere 
With the right of the public to the surface of the road so as to 
cntitH them to raise revenue from one who obstructs that ri-ht 
or to in any way recognize him otherwise than as a wrong-doer 
and a nuisance. The acquisition of a right of way in the public 

vested either by prescription or grant in the public free of any 
assessment for the use or occupation thereof as such so long as it 
as a public road and the fact that the freehold of the land 
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is IB. tli 0 Qoremmmt caB only give them the right to deal with Hadathapu 
so much of the la-nd as is not required by the public for the ■ '* 

' purposes of a road. It oertainlr cannot giTe the GoFernmeufe a 
right to derogate from its own grant or to limit the rights of the of Stat^ fos 
public by assessing a person w^rongfully occupying the surface 
of the land or otherwise recognising the illegal occupation of a 
portion of the surface of the road to the curtailment of the right 
of the public , to pass and re-pass over the whole of the surface 
tliereof* So far therefore as the claim for 4 annas and 1 pie 
the plaintiff is entitled to a decree and to that extent, but to that 
extent alone, the ilecreo of the Court belo’vr is wrong and should 
be reve3rsed. 

As, however, the plaintiff's suit was ha.sed upon his right to 
the land alone and the issues x'aised were practically confined to 
this question, I should allow no costs to the plaintiff. 

Bhashyam Ayyaxgak, J.— The ease has been argued on both 
sides on the footing that the lane in question is, according to 
the eoneiirrent findings of the? Court below, a liigiiway or public 
street^'' as defined by section b, clauses ix and x of Act V of 1884 
—corresponding- to sectioii 3, clause xxffi — substituting ‘-road^’ 
for street — of the Act as amended by Act VI of 1900—wHch 
under section 49 of that Act vested in the District Board of Kistna. 

The question for decision is whether it was legally competent, for 
the Collecto.? to levy from the plaintiff a ‘'penal assessment’* for 
his encToachment on the street by erecting two pials and a panda!. 

The penal assessment of He. 0-4:-l was levied and collected on 
the 13th April 1898 as if, the same W'ere an arrear of revenue 
due on the land eiieroaeiied upon and this action has been brought 
to recover the amount as having been illegally levied and collected 
(seo Mtrayanasa-mi Ecddi v, OmW'U Beddi{\)). 

The lane in qo.ostion is axjparently a portion of the Grama- 
Eattiam’’ or ‘‘ Village-site ’’ and presumably the freehold in the 
soil is in the G'ovormnent ; and if, as was assumed during the 
argument, the lane or street had continued to vest in the District 
Board in 1898— when the jDenal assessment was imposed— then 
according to the decision in Simdarmn Ayyar v. The Municipal 
Cmieil of Madura{%) street, ^a^a-street, the surface and so 
much of the air space above and so much of the soil below the 

(1} 25 Ma/I., m. c*^) I.L.E., 25 Mad,, Q?S. 
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Mabaxhapu surface as is rcasonaMj necessary to enable the District Board 
Eamata adequately to maintain and manage the street as a street^ was 

The Tested in and belonged to the District Board. In Sunckram 

r. The Municipal Council of 3IcLdura[l), tbe legal effect 
India. statutory vesting of a street in a imiuicipality (by Act 

(Madras) IV of 1884 as amended by Act III of 1897) was 
considered and tlie conclusion arrived at, on a review of various 
Englisb and some Indian decisions, was that such vesting did not 
transfer to the municipality the ownership in the site or soil over 
which the street exists. This conclusion is fortified by the recent 
decision of the Court of Appeal in Finchlej/ Electric Light Company 
V. Finchley Urban District Council{%) in which, after a review of all 
the English decisions, Collins, M. E., stated: The conclusion to 
be derived from the authorities seems to me to be this ; all the 
stratum of air above the surface, and all the stratum of soil below 
the surface which in any reasonable sense can be required for the 
purposes of the street as street, vest in and belong to the local 
authority (at page 441). 

The assumption, however, on which the argument proceeded, 
viz., that in 1898, the lane in question continued to vest in the 
District Board of Kistna, seems to bo open to doubt. The proviso 
to section 49 of Aet V of 1884 empowers the Governor in Council 
from time to time (by notification) to exclude any road or street 
from the operation of the Act. Though the wording of this 
proviso is somewhat inartistic aM not sufficiently precise to give 
the notification the effect of divesting the District Board of roads 
or streets already vested in it under the Aet, yet there can be 
little doubt that such was the intention of the Legislature and the 
proviso should be so construed. On reference to the list of ^ Local 
Eules and Orders’ I find that a notification (L. and M. No. 503, 
dated the 21sl3 July 1896 , — Fort St, George Gazette^ 1896, Part 
I- A, p. 182) has been issued by the Local Government excluding 
from the operation of the Act all streets and roads then existing 
in the District of Kistna other than those specified therein, and I 
have little doubt that the lane in question is not among those thus 
specified, though there is nothing on the record to show what the 
name of the lane in question is if it at all has any name. If so, it 
must be tahen that in 1898, when the penal asseesment was Icvned, 


(1) I.L.Ii., 25 Mud., 035. 


(2) L.I?, [im], 1 cii,, 437. 
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th.o lane or street did not continue to be vested in the .District 
Board, 

In tlie view I take of the ease, it is however immaterial 
whether or not at the time in. question the lane vested in the 
District Board of Kistna, nor is it even material whethor it was in 
reality a street^’ in the sense of being a highway. Neither the 
Settlement Register for the village nor the Ayacut or Pymash 
Eegister has been produced in the ease, which would show whether 
or not the lane in question has been excluded as (or 

Bhatai Poramboke '’) ; and I am not sure that the finding of the 
Courts below that the laiio in question is a public lane ’’ is correct. 
A street in a ^‘Gramanatiam^’ between two rows of houses is not 
necessarily a highway and it may merely be — as it generally is in 
rural tracts — land belonging to Government, over which however 
there is a right of way to the houses or buildings on cither side. 
Assuming, as found l)y the Courts below, that the freehold in the 
soil of the lane belongs to Government, the lane is either a high- 
way — whether or not it was in 1898 vested in the District Board 
of Kisina — or land over which thci'o was merely a right of way to 
the houses on cither side, If it is a highway, — though not vested 
in the District Board, any obstruction or encroachment may be 
dealt with under the provisions of chapter X of the Code of Criminal 
Procedure ; if it is a highway vested in the District Board it will 
be competent to the District Board, under sections 98, 98A and 
98B of Act V of 1884 (as amended by Act VI of 1900), to take 
measures for the removal of’ encroachments thereon. But whether 
it is a highway or merely Crown land over which there is a right 
of way in favour of the inhabitants of the street, it is in the very 
natui’c of things land exempted from assessment ; and any person 
encroaching thereon is a trespasser (civil) and in no sense a 
^4andholder” either within the meaning of Act II of 1864 or 
otherwise. The Standing Orders of the Board of Revenue tinder 
which a “penal charge or “prohibitory assessment’^ is imposed 
on and levied from such a trespasser expressly declare that the 
amount imposed should “be snfEcienily heavy to compel the 
immediate suiTender of the land ” encroached upon and this amount 
is increased from year to year till such surrender. This practice 
though one of long standing has no legal origin and it is 
impossible to uphold its legality. It is in truth and fact what 
it candidly purports to be, viz.;> an effective inode of ejecting 
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3 JADATHAPT 7 supposed trespassers, not in due conrse of law but by imposing 
lUsuTA ^ enishing fine and realizing the same summarily under Act II 
I’HB ' of 18643 as if it were land revenue due to G-overnment by a ryot 
or Staik roii holding assessed land. The custom is also unreasonable' as it will 
equally compel a person who is in or has tahen possession of his 
own land and is not really a trespasser—though supposed to be 
such by the Village or other Eevenue authorities — ^to relinqiiish or 
vacate the land rather than pay a crushing assessments which, if 
paid for some years, will even exceed the full value of the land. 

It is assumed and argued that such action of Revenue officers 
cannot be questioned in Civil Courts, which, by section 58 of Act 
II of 1864, are prohibited from taking into consideration or 
deciding any question as to the rate of land revenue payable to 
Government or as to the amount of assessment to be fixed or to be 
hereafter fixed on the portions of a divided estate. Civil Courts 
do have full jmisdietion to decide whether or not the land or 
person is at all under liability to be assessed to land revenue (see 
Sri Uppu Lalcshmi Bhayamma Gam v. Fiirvis{l)y Secretary of State 
for India in Council v. Earn Ugrah Singhi^) and Government of 
Bombay v. Smdarji 8avram{Z)), If such liability does exist, the 
rate or amount of assessment fixed by Government cannot bo 
questioned or revised by a Civil Court, 

The right of Government to assess land to land revenue and 
to vary such assessment from time to time is not a right created 
or conferred by any statute, but, as stated in my judgment in 
Bell V, Municipal Commissioners for the City of Madras{i) is a 
prerogative of the Crowm according to the ancient and common law 
of India. The prerogative right consists in this, that the Crown 
can by an executive act determine and fix the Rajabhagam^^ 
or King’s share in the produce of land and vary such share fmm 
, time to time. This necessarily implies and j^resupposes that the 
occupant of the land has an interest in the land and is entitled to 
the occupant’s or ryot’s share of the produce ^as distinguished 
from the King’s share. The same idea is often expressed in 
V the. words that the Crown is entitled to the melvaram in tbe 
land and the ryot to the kudivaram. It ^ therefore necessarily' 

' follow’'s that the Crown cannot impose land revenue upon lands in 

,<1) ?Mad.H.O.E.,,167. (2) 7 All.,m ' , 

^ „ (S) 12 Eom. H,G,E., App, 275, I.L,R., 25 Mad.^ 457 at p, 482. 



f OL* XXriL] 


^MADBAS SEEDES- 


$B1 


wliielij according to its own case, ^ tlie person in occnpancy lias no 
title or, interest or Inidivaram right. That such is the natnre and 
extent of the prerogative aiglit of the Crown is fully borne out by 
Eegulation XXVI of 1802 and the provisions of (Madras) Act II 
of 1864. The definition of the term "^landholder’’ in, section 1 of 
the Act (II of 1864) would bo inapplicable to' persons in possession 
of land merely as trespassers and to eases in which the land is not 
subject to the payment of revenue to Government. Section 2, 
wiiieli* declares that the land, the bnildings upon it and its products 
shall be regarded as the seciirify for payment of the public revenue, 
necessarily implies that the occupant of the land who has to pay 
the revenue has a right in the land and its products. Section 3 
imposes upon the landholder the obligation to pay the revenue 
due upon the land and section 42 — which provides for the sale of 
the defaulting land free of incumbrances created by him, 

and for payment to him of the balance of the sale-proceeds after 
deducting the arrears of revenue^-clearly shows that he has a 
substantial interest in the land, ■ 

The learned Pleader for the Crown says that when penal 
assessment is imposed, the land encroached upon is not brought 
to sale, but that the moveable and immoveable properties of the 
person on whom the penal or prohibitive assessment is imposed 
are distrained and brought to sale under the Eeveniie Eeoovery 
Act. This is a virtual admission that the so-called prohibitive 
assessment ” is not really revenue assessed upon the land but a fine 
imposed on and levied from the trespasser by the machinery of 
the Bevemie Eeeovery AoC Under section 52 of Act II of 1864, 
all arrears of revenue clue to G-overmnent — besides land revenue 
• — and advances made by the Government for cultivation or other 
purposes connected with the revenue and all fees or dues payable 
to or on behalf of village servants employed in revenue or 
police duties and all cesses lawfully imposed upon land may be 
recovered under the Act in the same manner as arrears of land 
revenue. But the liability to pay these dues must be legally 
established. If, as already stated, the penal charge or prohibitory 
assessment cannot be legally regarded as the King’s share of 
the produce or land revenue, much less can it be regarded as 
coming under any of the heads of dues mentioned in section 52. 
which can be collected in the same way as arrears of land 
revenue. 
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imneeessary to refer to other legal objeotions to the impo- 
sition of a penal charge or prohibitory assessment on trespassers 
SeSSaet ™ mentioned in the Standing Orders .of the 

Eovenue as I consider it sufficient to base my conclusion 
OB the following broad grounds 

First, that highways and other poramboke lands set apart for 
public or communal purposes are not liable to be assessed to land 
revenue so long, at any rate, as they continue such and have 
not been lawfully transferred to the head of “ Ayan and thus 

mcorporated with lands to be cultivated and assessed to public 
revenue ; 

Secondly, that a person encroaching upon highways or poram- 
boke lands set apart for public purposes can in no sense be re- 
garded as a “ landholder ” or ryot in rospeet|of the land encroached 
upon ; 


thurdlj, that lu the ease of all lands, whether poramboke or 
Ayan, any demand which on behalf of the Crown may be made 
on the occupant thereof with the avowed object of compelling him 
to surrender or vacate the land is not the imposition of land 
revenue and the machinery provided by Act II of 1861 for the 
realization of arrears of revenue cannot be resorted to for enforcing 
such demand by Eevenue officers choosing to give it the name of 
assessment (penal or prohibitory) and crediting it to the head of 
laud reyeime in the public accounts ; and 

Fourthly, that the immemorial and common law prerogative 
of the Croim in India is only to the Eajabhagam or Xing’s share 
m the prodm of the land and the land revenue or assessment 

the Courts have no junsdiction to question the rate or share that 
the executive Government may fix at the periodical revision of 
assessments but a share of the produce-however high the shaL 
or rate may be in relation to the total produce-cannot Z 
produce. An assessment, therefore, which is! prohibitive nn 1 
manifestly in excess of what the land may produ^L tfi " 3 Zt 
fessedly out of all proportion to such produce is dearly Zra 
nres of Government and such action of the executive is unf 
exempted from the jurisdiction of the Civil Courts 

It is significant that in section 58 the word “ rate » « o ^ • 
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It is imneeossary ,to coasidoi" here the decision of this Oonii in MADATiriPu 

Muthmpja Cheitz r. Secretary of State for India{l) cited on behalf 

of the Crown in which this Court upheld the leg’ality of b, levy ^ 

^ ^ Seceetary 

of penal assessment upon some lands situate in the Town of of State for 
MadraSj which was found in the case to l)e the property of the 
Crown and at its absolute disposal. That decision is based en- 
tirely upon the construction of the two Acts XII of 1851 and VI 
of 1867 relating to the Town of Madras and it is inapplicable 
to the presorit ease as the said Acts do not apply to it and the 
land in question is not land at the disposal of Grovernment, but 
is either ti puldie road or at any rate land subject to a right of way 
in favour of the inhabitants of the street. 

It is however strongly urged on behalf of the Grovemment 
that the imposition of a penal assessment is necessary and jnstifi- 
ahle in the interests of the State and of the public a,s the most 
effective mode of cheeking encroachments on Crown lands, highways 
and poramboke lands set apart for public or communal purposes. 

As against this it is pointed out that this practice is highly 
oppressive and liable to considerable abuse — especially at the 
hands of village officers and other subordinate revenue officials; 
and attention is drawn to the facts of the case of Sappani Asarz 
V, CoUedor of Coimhatore{2) in which it appears a prohibitory 
assessment of Es. 100 a year was imposed on a village site of 
4 cents with the object of ejecting the occupant therefrom, not- 
withstanding that — as w'^as eventually decided in Sappani A sari r, 

CoUedor of Coimbatore{2 ) — the occupant had a valid grant of the 
same under the Barkhast rules and had erected a pucca building 
on the site relying on such grant. 

Such considerations pro and con can cany no weight in deciding 
whether the imposition and levy of prohibitory assessment is or is 
not legal. But having regard to the importance of the question 
I think it right to make the following remarks with reference to 
the consideration^ that were pressed upon ns. If the existing 
provisions of law contained in the Municipal and Local Boards 
Acts, the Code of Criminal Procedure, and other enactments, if any, 
are found inadequate to check the evil complained of, recourse- must 
be had to special legislation for effectually cheeking encroachments 
and obstructions on or wrongful use or alienation of Crown lands 


(l) I.M., 22 Mad,, 100. 


(2) I.L.B., 2G Mad., 742. 
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Maeatkapo aivd poi-amboke lands set apart for public or commnnal pm-poaes 
Eamaya Grovemment villages and Zamindaris— vrlietlier suob en- 

Tbe oroachment, obstinotion, wrongful use or alienation be by private 

OF State fob individnals—in eluding laidholders specified in section 3 ot 
India, Act VIII of 1865 or by Municipal Councils or other local 

authorities. Any such legislatioiij if deemed iieeessar}'^ will of 
com’se proceed on lines eonsistpnt with the Just and eoiistitutional 
principles of British legislation. I may add that for the effectual 
proteotioB, of public rights and claims in this eouiitrj. provision 
must be made in the Code of Civil Procedure enabling two or more 
persons, with the pi^evious sanction of a principal Civil Court of 
original Jurisdiction or of the Collector of the districi to institute 
a suit for the vindication of such right or claim when infringed, 
whether by a private individual or by a Municipal Corporation or 
other local authority or by the Crown. Such provision has been 
made in the ease of Hindu and Mnhanimaclan religious institutions 
by seetion IS of the Eeligious Endowments Act (XX of 1863) and 
a similar provision is made hy seetion 539, Civil Procedure Code, 
in regard to public religious or charitable trusts. 

The law of limitation as regards public rights and claims sis 
distinguished from Crown rights a.rid claims is equally defective. 
Section 17 of Act XIV of 1859 saved from the operation of that 
Act ^^any pnblic'.'right, property or claim/’ When that Act was 
repealed by Act IX of 1871, care was taken to fix a period of 60 
years in respect of any suit by or on behalf of the Crown, but no 
section was inserted in the Act corresponding to section 17 of Act 
XIV of 1859. The present Indian Limitation Act (XV of 1877) 
is the same in this respect OAXcept that by Act XI of 1900, a new 
article 146A %vns added proseribing a period of 30 years for a 
suit by or on behalf of any local authority for possession of any 
public street or road or any portion thereof of %vhich it has been 
dispossessed or has discontinued possession. .Poi* the reasons 
mentioned in my Judgment in the ease of A.yyar v. The 

Mimieipal CoimcU of MadnTa{l) it is desirable to raise this period, 
also to 60 years. A fresh article should be added prescribing a 
like period of 60 years for any suit to establish a public right 
or claim. 

In the result 1' would allow this second appeal and reveraing, 


(1) 25 Bfaa., 635 at p, 05Q. 
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the decrees of the Courts below doci'eo the plaintiffs claim for the ‘Madatmapu 

refund of 4 annas and I pie but without costs, as the plaintiff has 

failed to establish the title wliioh be sot up to the land covered by ^ 

th.o pjals and the pen dab • ok State fob 

Pmha. 


APPELLATE CIVIL. 

Before Mr. Justice Boddarn and Mr. Justice Bhashyam Aifyangar. 

EEAMBARA ATYAR and two others (Deekhdakts Nos. 3 to 5), ]C03. 

Appellants, ' Sept^^mber 

Oct<a)ei' t>. 

IK - 

MEEHATGPII AMMAL and two otheks (Plaintiitp 
AND Defendants Nos. 1 and 2), RespOxNdents.*^* 

tandlard and tenant — IncnmhrancPs hy tenant and suh.-^equemt ejectment — Mjfect of 
eject tnent on rae^ne rncnmhrances. 

The ejectment of a tenant, nmlor section 30 or 41 of the Kent Eecovery 
Act opeavates not only as a determination of the tenant’s rigiit of occupancy, but 
also as an extinguishment of all mosne incumbrances and subordinate interests 
created by the tenant. 

A tenant gave a usnfractnarj mortgage over liis land and covenanter] to 
repay the amount. About two years thereaftm* the shrotriemdar obtained a 
decree against the tenant directing him to accept patta as settled by the judg- 
ment. On liis failure to do so the tenant was ejected. The mortgagee now sued 
the tenant and the shrotriemdar, claiming a personal d* cree as against the 
tenamt and the sale of the mortgaged proi)erty as against the shrotriemdar, in 
whoso possession it was ; 

Eeld, that the mortgagee was not entitled to an order for the sale of the 
mortgaged property. 

Suit oii a mortgage. Iii Second Appeal No. 74 of 1902, plaintiff 
sued to moovQT Es. 823-10-8 due under a deed of mortgage 
executed in his favour by defendants Nos. 1 and 2, claiming the 
amount personally as against these defendants and by sale of the 
mortgaged pi’opertj. Defendants Nos. 1 «and 2 were tenants of a 
niarathain shrotricni village, of which defendants Nos. 3 to 5 


Second Appeals Nos. 74 and 23G of 1902, presented against tho decrees of 
A. G. Tate, Acting District Judge of Ohingleput, in Appeal Suit Nos. 95 and 100 of 
1901 presented against the decrees of T. V. Venkateswara Ayyar, District Mansif 
of Ctmjeevcj'iim, in Original Suit Nos. SOO and 841 of 1899, 
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Ekambaea* were shrotriemdaxs. Defenclaiits Nos. 1 and 2 had given a 
Tisiifractnary mortgage to plaintiff, with a covenant to pay, 
.MKExVAwiri defendants Nos. 1 and 2, the mortgagors, remaining in possession 
m It^ssoes of plaintiff. About two years after the date of the 
mortgage, the shrotriemdars, defendants Nos. 8 to 6, obtained a 
decree under the Eent Eeoovery Act directing defendants Nos, 
I and 2 to accept pattas. They, however, having failed to do so 
were ejected. Plaintiff, as mortgagee, now sued to recover the 
mortgage amount from the tenants personally and by the sale of 
the property in the hands of the shrotriemdars. The District 
Munsif decreed in plaintiff’s favour as against defendants Nos. 1 
and 2 personally, but dismissed the suit as against the shrotriem- 
dars, defendants Nos. 3 to 5. Plaintiff successfully appealed to 
the District Judge against that portion of the decree which 
dismissed the suit against defendants Nos. 3 to 5, the District 
Judge ordering the properties to be sold for the mortgage amount. 
Defendants Nos. 3 to 5 preferred this second appeal. 

P. R, Sundara Ayyar for appellants. 

P. N. Bivammni Ayyar for first respondent. 

In Second Appeal No, 236 of 1902, the facts were similar 
except that the usufructuary mortgagee w^as in possession of the 
mortgaged land >vhen the order of ejectment w^as passed against 
the tenant. Plaintiff sued to recover possession of the Jaiid, 
from which he had been ejected by the shrotriemdars in exe- 
cution of the order of ejectment. The District Munsif dismissed 
the suit, but the District Judge reversed that order and decreed in 
plaintiff’s favour. 

Defendants Nos. 1 to 3 preferred this second appeal. 

P. R. Sundara Ayyar and Sankara Ayyar for appellants. 

I! F. Seshagiri Ayyar for respondent. 

Bhashyam Ayyangar, J. (Second Appeal No. 7i of 1902).— 
The important question of law arising in this appeal is whether 
a landholder (specified in section 3 of the Eent Eeoovery Act) 
ejecting a tenant under the provisions of section 10 of the Act, 
leeovers possession of the land free of incumbrances created by 
the tenant or only subject thereto. 

In the present case the incumbrance was a nsufriictuary 
mortgage with a covenant to pay, the mortgagor (tenant) how- 
ever, continuing in possession as lessee of the mortgagee. About 
two years after the mortgage, the landholder, a shrotriemdar, 
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brought a suit against the tenant (nnder section 9) to enforce ekambaka 

acceptance l>y him of a patta, and obtained a decree directing 

the acceptance of the patta as settled by the judgment. On an 

application made by the shrotriemdar under section 10, stating 

that the tenant had failed to accept the patta and execute a 

miiehilika within ten. days froiii the date of the judgment^ 

the Collector passed an order for ejecting the tenant and the 

order was «>xeeuted under section 73. The mortgagee now 

sues the tenant and the shrotriemdar for a personal decree 

against the former and for the sale of the mortgaged property 

now in the possession of the latter. The District Judge, reversing 

the decree of the District Munsif in so far as it dismissed the 

suit as against the shrotriemdar, gave a decree for sale of the 

mortgaged^property on the ground that an order of ejectment 

under section 10 cannot stand on a different footing from a sale 

for arrears of rent under section 38 as regards its effect on mesne 

incumbrances and charges created by the tenant. As pointed 

out by the District J udge, the Collector was wrong in passing an 

order of ejectment in the circumstances of the ease, there having 

admittedly been no tender of patta by the shrotriemdar after 

the judgment of the Collector (see the decision of the Full 

Bench in SJtanmuga Mudaig v. Falnafi Kuppu Chettg(T)). But 

the order not having been appealed against' has become final, and. 

its propriety cannot be cpiestioned in this suit ( Manieka Gramani 

V. Emmehandm Ayyar{2)), ^ „ 

After a very full and careful consideration I have been con- 
strained to come to the conclusion that the decision of the District 
Judge cannot be upheld, and that the ejectment of a tenant, under 
section 10 or 41 operates not only as a determination of the 
tenant^s right of occupancy, but. also as an extinguishment of all 
mesne incumbrances and subordinate interests created by the 
tenant. The case relied upon by the District Judge of a sale 
under section 38 for arrears of rent, which, unlike land revenue, 
forms no charge upon the land, is not really analogous to an eject- 
ment. In the former case, section 38 provides that, when by 
express contract or by the usage of the country, the tenant has a 
saleable interest in the land on which the arrear is due, the land- 
holder may realize the arrears (%vith interest thereon) by selling 


(1) I.L.B,, 25 Mad., 013. 


(2) I.n.n., 21 Mad., 482. 
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EKAMBAR 4 siAcli iiitorosfe. Ill eonstriimg this section, it was held hj a Foil 
Bench of this Court in Uajagopil r, S%Maraga(l) that the interest 
MKBNATcin Qoi(i under that section is the saleable interest of the tenant as it 
^ “ exists at the date of the sale. A purchaser at such a sale therefore 
acquii'ea the tenant’s holding subject to inouinbraiioes created by 
him prior to the sale. Taking the ordinary ease of a lessor and 
lessee, under the general law, a sale of the lessee’s leasehold 
interest for arrears of rent will of course be subject to any incum- 
brance created by the lessee ■ on the leasehold whereas if the lease 
be determined by forfeiture (clause (g) of section 1,11 of the 
Transfer of Property Act j the land will revert to the lessor free of 
all incumbranoes created by the tenant (section 115, Transfer of 
Property A^^t). If the legal relation between a shrotriemdar and 
a ryot under him were that of a lessor and lessee, there could 
be little doubt both under the English and under the Indian Law, 
that when the shrotriemdar re-enters on the land (under section 
10 of the Rent Recovery Act for breach of a statutory condition 
therein referred to or under section 41 for non-payment of rent) 
the holding would become revested in the shrotriemdar as it was 
vested in him at the time he granted the lease and he might 
avoid all mesne charges and incumbrances, so that sub-lessees and 
other persons claiming under the ryot would lose their estates as 
well as the ryot himself (section 115 of the Transfer of Property 
Act ; Foa’s ^ Landlord and Tenant/ 2nd Edition, page 513 ; 
Timmappa v. Bama VenJcanna(2) and Great fFestern Railway 
Company v. 8mith{Z)), The ease has been argued before us 
principally on such footing, but there is nothing to show that the 
relation between the shrotriemdar and the mortgagor (in the 
present ease) was that of a lessor and lessee or landlord and 
tenant a word which standing by itself denotes in law one 
who holds lands by any kind of title whether for years or for life 
or in fee ” and does not necessarily mean a lessee unless^it is used 
in opposition to landlord. The question therefore as to whether 
the estafe of a ryot having a right of oecuj)ancy in his holding under 
a shrotriemdar is a conditional estate of the kind contemplated by 
section SI of the Transfer of Property Act in which the interest of 
the ryot ceases on the happening of the contingency of Ms ejeot- 

(1) I.L.B,, 7 Kad., SI. (2) I.L.E,, 21 Born., Sll, 

(3) L.R., 2 Oh.D., 235, 
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inont auder section 10 or section 41 of tlie Eent Reccn'Gjy Act or ek.vmbara 
whothor with reference to his holding such a rjot can he regarded 

an kf/t'/imm dommm pro tempura so as to entitle him to ei’eate an i'n:NATcii i 

. . , . , . , Ammal. 

eatato iii a mortgage which shall not bo subject to forfeiture (on 

the f^jeetmont of the mortgagor under section 10) in analogy to 
the ease of the Earl of AnmdeliV) (eompai'e Doldeni Bayer v. Stridi- 
hmd^{%)) quoted and explained in BacoiiA ^ AlDridgment/ YoL I, 
page 143^ where the feoffee of a manor upon condition was held, not- 
withstanding that the condition had been broken, to have created 
enduring grants by copy because he was legitinius dommus pro tem- 
pore^ {Nara.yan v, has to be deierniined mainly with 

reference to the provisions of the Eent Recovery Act and the Indian 
decisions in analogous cases. The legal relation between land- 
holders of the classes specified in section 3 of the Rent Recovery Act 
and their ryots or tenants corresponding to holders on ryotwari 
tenure under (rovernment, has been folly considered by this 
Court in the two eases of VenhatanarasimM Nakhi v. Dmreamudi 
KoUmjyaift) and Cheelcatl Zamindar v. Banasooni Dhora{b) and 
it was therein held that as a general rule such relation is not 
according to the common law of the land that of lessor and lessee. 

The present case thorefoie should bo decided on the footing that 
the mortgagor’s interest was that of a ryot with a right of occu- 
pancy and not a mere leasehold derived from the shrotriemdar. 

In determining the effect of an order of ejectment passed under 
section 10, it will be useful to bear in mind the corresponding 
provisions in the repealed Madras Regulations XXX of 1802 and 
V of 1822. It was enacted by section 10 of the former Regula- 
tion that if ryots persist in refusing to exchange pattas and 
muchilikas with the proprietors for the space of one month after 
the tender of a patta, the proprietor shall have power to grant 
the lands of the ryots so refusing to other persons.” This pro- 
vision was modified by section 8 of the latter enactment which 
provided that the proprietor should applj’' to the Collector and 
obtain his leave for making over the land to otiiors and that if the 
Collector was satisfied that the patta tendered by the p)ro]3rietor 


s jns 

d and 

correct, the ryot 

should be ejected under the 

(1) 

i Byc-r, 

rvn 

(2) 2 Q.n, 792. 

. m 

i.L.n., 

22 Bora., eSO ixt p. SOT. 

(i) I.L.K,, 20 iSLul.., ‘20P, 
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23 3 IS, 
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Ooilector^s order unless he assented to the patia. It is therefore 
dear that the object of seotion 10 in requiring the Collector to 
pass an order ejecting a perverse tenant is to enable the landholder 
to have the lands cultivated under him or by others, and this 
object cannot be fully attained in cases in -which the ryot has 
transferred possession to a lessee or mortgagee, if such incum* 
brances are not annulled by the ejectment of the tenant, but the 
ejectment is to have operation only subject thereto. Attention 
may be drawn to section 73 of the Eent Eeeovery Act which 
provides not only for the ejectment of the tenant, but expressly 
for the removal of others also offering opposition to the execution of 
the order. If the ryot has a saleable interest in the land and he 
transfers the holding by sale, he ceases to be the tenant of the 
landholder and the transferee becomes tenant in his place, liable 
to the landholder for the payment of rent accruing due subsequent 
to the sale. In such a case the suit under section 9 must be 
brought against the real tenant, the person in whom the right 
of occupancy is vested and the order of ejectment passed under 
section 10 will have no validity, if the suit has been instituted 
against a person after ho has transferred his holding by sale, except 
of course in cases where the vendee is estopped from denying that 
his vendor is the landlord’s tenant. The difficulty as to the effect 
of an order in ejectment arises only when the order is passed against 
the real tenant, who has previous thereto, transferred possession 
to a lessee or mortgagee under him. If such a lease or mortgage 
is to subsist notwithstanding the ejectment of the tenant himself^ 
the landholder cannot sue the lessee or mortgagee in possession as 
his tonanf; for acceptance of patta or for payment of rent, for the 
simple reason that there is neither privity of contract nor privity of 
estate between himself and them. The land will not be at his 
disposal for cultivation before the oxj>iration of tho term of the 
s ub -lease or tho redemption of the mortgage. In the case of a 
simple mortgage or charge, it may be that even if it should subsist 
after the ejectment, it may not bo an obstacle to tho landholder 
recovering possession of the land and having tho same cultivated 
by others, though the existence of such incumbrance on tho land 
might deter several persons who would otherwise bo willing from 
taking up tho land for cultivation and paying rent. In the o^bsence 
of statutory provisions sanctioning such a distinction, it will not be 
possible on principle to recognize a distinction between the different 
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classes of iiioiimbraiiccs and mamtain that the order of ejectment 
would annul certain incumbrances but not others. Though there is 
no decision on section 10 of Act VIII of 1865 or on any corre- 
sponding provision, if any, of similar enactments in other Provinces 
in India, as to the effect of an ejectment thereunder on incuinbrances 
or subordinate interests which have been created by the (ejected) 
tenant, reference may usefully bo made to two decisions of the 
Allahabad Jligli Court which Avould have a bearing upon the effect 
of an order of ejectment of a tenant under section 41 of the Kent 
Eecoveiy Act. 

Under that section a tenant may be ejected from his holding 
for non-payment of rent if he has no saleable interest in the land. 
The fact, howmver, that a ryot having a right of occupancy cannot 
transfer it by sale will be no bar to his transferring temporary 
possession of his holding to a lessee or mortgagee. 

In Jafiye Begum v. Eomin Zeman Khan{\) it was held that a 
lease granted by an occupancy ryot against whom an order of 
ejectment had been obtained for non-payment of rent will be of no 
avail to the lessee to support his possession as against the Zamin- 
dar. Ill Khiali Bam v. Nathu Lah^2) a Full Bonoli of the 
Allahabad High Court wmile holding that a tenants, with a right of 
occupancy can sub-let the whole or any part of his occupancy 
holding observed as follow^s (at page 230), In order that the 
effect of our opinion may not be misunderstood and our decision be 
not misapplied, it is ncccessary to say that it is obvious to us that 
the interest in an occupancy holding of any person to whom an 
occupancy tenant sub-lots, or to whom ho grants a usufructuary 
mortgage of land comprised in his occupancy holding will deter- 
mine, if it Im not previously determined, on the termination of 
the right of occupancy, and can subsist no longer than the right of 
oecupaiioy subsists. Such sub-tenant does not by the sub-letting 
become the tenant of the Zamiiidar who is entitled to receive 
from his occupancy tenant the rent due by him,’^ The decision 
of the Bombay High Court in Narayaii v. Par8hoiam{S) which 
was principally relied upon by the learned pleader for the 
respondent turnocl entirely upon tho construotion of certain 
sections of the Bombay Eevenue Code and of certain rules framed 


(1) 2 K.W’.P JLC.H., 


(3) Lh.E., 22 Bom., m 


(2) I.L.n,, 15 Ail., 219, 
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thereuntlcr and it throws no light upon the q nostioii arising in 
this case. 

It is unuceessary to consider and decide in this case the effect 
of a relinquishment under section 12 (^at the end of the Eevenuo 
year) of his holding by a I'yot as it is not analogous to an 
ejectment oil forfeiture. The operation of such relinquishment 
on mesne incumbrances created by the tenant may stand altogethe'r 
on a different footing and the relinquishment itself when the land 
relinquished is burdened with such an incumbrance, may be 
inoperative to terminate his liabffity, as tenant to the landholder 
until the incumbrance ceases by ellu.'don of time or is otherwise 
discharged by the^ tenant (Sham Da, v. Baiul Bibi(l), Badri 
Prasad v.^ SheodMan{2)). I’he second appeal must therefore be 
allowed with costs m this and in the lower Appellate Court and, 
reversing the decree of the lower Appellate Court, I would restore 
the decree of the District Munsif. 

Boddam J. — I entirely agree. 

In Second Appeal 236 of 1902.~Tho only difference 
between this case and Second Appeal No. 74 of 1.02 is that in this 
case the usufructuary mortgagee was himself in possession when 
an o.der of ejectment under section 10 was passed against the 
tenant, the mortgagor, who did noi .ietam possession of fcho heldJiio’ 
as lessee under the mortgagee and tlio suit is for rocovory of 
posBcssiou of the land from the shrotriemdar who, in execution of 
themrder of ejectment, caused the ejectment of the mortgagee the 
plaintiff who was in possession of the holding. The reasoning on 
which our judgment in Second Appeal No. 74 of 1902 proceeds 
IS equally applicable to the present case, and wo therefore allow 
this appeal with costs in this Court and in the lower Appellate 
Court and, reversing the deoree of the lower Appellate Court, we 
restore the decree of the District Munsif. 


(1) T.I.E., 24 538, 


(2) I.L.R., 18 All, 354. 
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Al’PELLATE CI\aL. 

Before Sir S. Subnthmauia Aijijar. Offirkilivij Chuf Judice, and 
Mr. Justice Bufmeli. 

VENKATAOlIALAiM CllEl'TlAJi (r.b.\i.NTiii.'’s RiiPiiKSE.'iTAXivjB), 

AprBX,LANX, 

r. 

ZAMINDA.R OF SlYA.GkNGA and oTJiEits (D.F';i.''endants), 
Eespondents/*' 

X'^r/mction — Iliparicni ntmers — Zands belonrjino in dijft.'reni ou'nent silvaiecl near 
tajhk commun to both — Oirlinnrii ocerjl.oio tlmmyli dto.nnel betioeen boundaries — ■ 
Portion of overjfow cusfoauirily inundatinij both lands — Aileiapt btj one owner to 
erect banlf. for protection — PjJect to increase inundation of opposite land — 
In}imction refused to restrain opposite ou:ner from preventhuj erection. 

Plain fci-11; and dofnndaiits owned adjaoeIi^. lands, near which was situated a tank 
wliich was common to both and the siirpliis Trum Avhich 3 iiid (lowed from time • 
immemorial down a channci which lay between the plaintidi’s land and that of the 
defendants. The channel was insnliicient to cai-ry oft* all the water, and some of 
it flowed over plainrilf’s lands and sonic over those of Mic dtdeudauts. The flow was 
not the result of extraordinary Hood but was the normal state of things. Piaiuthf 
desired to erect a bank to protect his land from the waiter bat defendants had 
preYcnted him. It was found that if plaintiff did erect such a liank, it w’ould throw 
back on the land of defendants more water than had customarily (lowed over it 
and w^ould increase tiio damage to wdiich it had hitlierto been subject. On a 
suit being brought by plaintiff for an injunction restraining defendants from 
interfering witli the erection of the proposed bank : 

Held, tlmt plaintiff was not entitled to an injunction. 

Menzies v. Breadalhane, (,3 Bligh N.S., 414), followed. Gopal Reddi t. Ohenna 
Reddi, (I.L.R., IS Mad., 158), distinguished. 

Suit for an injanction, Plaintiff was in possession of the 
Kanmlliamput Iiiam Deuastlianam village, whiio tlio I^ilar village 
belonged to first defendant. The remaining defendants wore citlier 
lessees or mirasidars of tlie last-mentioned village. Eotli villages 
were irrigated by a single tank whioli was common to Lotb. la 
order to protect Ins property from inundation when the surplus 
ivater flownd from the tank as it had done from time immemorial, 
plaintiff desired to erect a bank, but defendants liad prevented hijii 
from doing so, as the effect of it would bo to throw more wator on 

Second Appeal No. 348 of 1902, presented against the decree of H, Moberh'. 
jilstriefc Judge of Madura, in Appeal Suit No, 401 of 1901, presented against 
the decree of P. S. Sesha Ayyar, District Munsif of Sivac-anua,. in Original Suit 
No. 149 of 1900, ' 


1903. 

December 10, 

1904. 

diiuuary 5, 
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the defendants’ land. Plaintiff pra5-cd for a permanent injunction 
restraining defendants from objecting to his putting up a bank to 
protect his lands. The water against which plaintiff wished to 
protect his land was the surplus water of the tank, whicli, from 
time imiuomorial, had been dischai'ged through a weir, and passed 
along a elianuel which was insufficient to carry it all off. The 
result was that some of the water passed over plaintiff’s lands and 
some over that of the defendants. This flooding of the banks of the 
channel was the normal condition of things, and was not due to 
extraordinary flood. It was found that, if plaintiff put up the 
proposed bank, it would, as defendants contended, throw upon 
defendants’ laud more water than had customarily flowed on to it 
and would increase the damage to which defendants’ land had 
hitherto been subject. Both the lower Courts held that plaintiff 
was not entitled to an injunction. 

Plaintiff preferred this appeal. 

K. Srinivasa Ayyangar for appellant. 

s?r. N. Ayya for fourth, fifth, seventh, ninth and twelfth 
respondents. 

Sir S. SUBR.4.H1IANIA Avi'AK, Offg. O.J. — ^TIio plaintiff’s 
inam village and the first defendant’s zamindari village are irri- 
gated by a common tank. As found by both the lower Courts, 
the surplus w'ator of the tank has, from time immemorial, boon 
discharged through a weir and the w’-ater thus discharged passes 
over some of the lands of both the parties and eventually escapes 
through a channel separating the two villages. It is further 
found that, if the plaintiff puts up the bund which ho proposes to 
construct in order to save from inundation the portion of his 
property hitherto affected by the flow of the surplus water, such 
bund would throw back upon the defendant’s land more water 
than has customarily flowed on to his property and ineroaso the 
damage to whicli he has been hitherto subject. . 

In these circumstances there can be no doubt that the lower 
Courts were right in refusing to grant the injunction prayed for 
by the plaintiff, to restrain the defendants from interfering with 
the erection of the proposed bund. 

Assuming the plaintiff was entitled to protect his land from 
inundation by erecting a bund, it would by no means follow that 
the Court would gi-ant an injunction in his favour when there has 
been nothing more than mere assertions on the one hand and 
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denials on the otlicr as to the right of the plaintiff to raise it. It 
is, however, iiiineoessarj to say more on. this point as the plaintiff 
has clearly no right to raise any bund in the way proposed by him. 
Now, having regard to the faot that the surplus waters of the 
common tank have from time immemorial been discharged so as to 
overflow certain lands of both the parties, an agrceoient must be 
implied as between the owners to the effect that neither can inter- 
fere with tlie accustomed How of the surplus water so as to increase 
the burden of the other. 

Apart from this and even wore the parties not the owners in . 
common of the tank, the plaintiff would not, according to the 
authorities, bo at liberty to put up the proposed bund. It i§ quite 
true that every land owner exposed to the inroads of the sea has 
the right to protect himself by erecting such Avorks as are necessary 
for that purpose and that if he acts bond fide he is not liable for any 
damage oeeasionod to his neighbours Avho must protect thsmsolves 
(Rex V. Paghmi Comnilmon€r8(l)). But I take it that the law 
docs not, except in the case of extraordinary floods, give such largo 
powers for protection to riparian owners, it having been distinctly 
laid clown that sucli owners have a right to protect their lands 
wdth reference to ordinary floods, only if they do so without injury 
to others {Rex y. Trqftord(2)) i, compare also Ridge y, 3Iidland 
Railwag Conipany{^). cited in Coulson and Forbes’ ^ Law of 
Waters/ 2nd Edition, page lo5. 

Here, however, the bund proposed would, as found by the 
lower Courts, affect the defendant’s land injuriously. The case is 
therefore analogous to Menzies Breadalbcine{4i) where the House 
of Lords, speaking through. Lord Lyndhurst, pointed out the 
similarity between the English, Scotch and Eoman Laws bearing 
on the matter, and held that a proprietor of laud on the bank of a 
river ought to bo rcstraiiiocl from erecting a mound, which, if com-. 
pleted, Avoulcl in times of ordinary flood throw the w^aters of the 
river on to the grounds of a proprietor on the oj)posite bank, so as 
to overflow and injure them. 

This decision of the House of Lords is referred to in tFhalhj t, 
Lanimhire and Torks/nre Railwag Oumpewg^b) as illustrative of the 


(I) SB. & C., 355 5 32 403. (2) 8 Bing, 204 ; 34 B.B., G80. 

(3) 53 J,P., 55, (4) 3 Bligh N.S., 414, 32 BJi„ 103, 

(5) L.li, 13 Q.B.D., 131 at 13G. 
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second of the four Leads of the classification there adopted Ijy the 
Master of the Bolls. Ho oLsorrecl : Then we come to the case of 
having property which is subject to this defect, that unless you can 
prevent tho in j iiry which the ordinary course ol nature will bring 
upon it, by transferring that injury to your iieighboiii*’s property, 
your pro])erty mrist suffer as the natural eoiiseqoence of its position. 
That is the case of Memm v, Breadcdbane^l) where property was 
so situated with regard to a river that if the river was left alone 
with its ordinary flow of water, it mustj in the course of nature, 
eat away the property or occasionally overflow it. If the owner 
of such property, in order to euro that defect wore to do something 
to his land which ])y turning the stream out of its ordinary course 
would throw that defect on his neighbour’s land, he would, I think, 
according to the ordinary principles of law, become liable to pay 
tho damages this would occasion, and further be prevented from 
continuing to do it by an injunction.” 

That is practically the case here. The land of the plaintiff, by 
its situation, has from time immemorial been exposed to the 
periodical overflow of the water disoliargod hy tho weir and there- 
fore the owner of such land even if ho had no interest in the tank 
would not be at liberty to construct an embankment such as that 
proposed, to tl.ie injury of the proprietor of lands on the other side. 

The case of NieM v. London and North IVedern llailway Com- 
pmi/{2) is not in point for the reason that, apart from the water 
soDght to be turned away in that case being extraordinary flood 
water, neither party to the contest was responsible for the coming in 
of the water ; while hero the tvater Avhicli is sought to be kept off by 
tho plaintiff, is the surplus of what comes into the tank in the 
interests of both the parties and lias to bo discharged for the 
safety of the common property— the tank. This eirciimstancG 
would distinguish the present from tho ease of Go 2 )al Beddi y, 
Chema Beddi{Pi) also. 

I feel some difficulty in imdorstandiiig what the precise radio 
decidendi of Gopal Beddi x, Chonna Beddi(o) is. In oii (3 psjf of his 
judgment, Shephard, J., oliserves : it is fomid or admitted that 
it has long f)ccn the practice to Iiavo some sort of bunds.” If 
this be tlio real reason for the final cloeision in the ease, it would 


(1) B Bligli XS,, 114 ; ;12 R.U., :iO;r 

(a) LLJO, is jUaiL, 158 , 


(2) 10 Ex., 4,, 
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not 1)6 in eonflicft with 3Iemm v. BreadalbamQ) where the Lord 
Ohaiiecllordisting'iiislierl the ease of Farquhnrmt v, Fcmfihar.son(2)j 
on till* ground, a,moi:ig’ others, that the nioxmd in .question there 
was erected on ■ old louiidatioiis and that it had b'eon shown that 
there was a custom oi\ practice of riparian owners in that part of 
the country to enioaiik against eacli other. ' In another part of his 
judgment, however, She]iliard, J., saj’S that the stream, when in 
flood, spread itself over the defendant’s lands and did not come in 
its full volume to the plaintiff’s hinds. If such spreading was the_ 
usual state of thing's in times of ordinary flood, so as to make the 
gTOuiid on which the spreading took place a paid of tlie regular 
course of the river in certain seasons of the year, the constnietion 
of an emhaiiknient which would confine such ordinary flood waters 
within narrower hounds so as to damage the lands of others, 
would have been actionable according to Menzies v. Breadalbane(l)^ 
and the conclusion in Gopal Beddi v. Ghenna Eeddz(S) would be in 
conflict therewith ; for a stream may have one course ordinarily 
and a wider course in particular seasons, and any work which 
interferes even with the latter wider oonrse calculated to injure 
the property of others would he within the rule laid down by the 
House of Lords, as pointed out by the Lord Chancellor thus : The 
ordinary course of the river is that which it takes at ordinary 
times ; there is also a flood channel ; I am not talking of that 
which it takes in extraordinary or accidental floods, but the 
ordinary course of the river in the different seasons of the year, 
must, I apprehend, be subject to the same principle {Menzies v. 
Breadalbam{l]) . The distinction thus drawn hy the Lord Chan- 
cellor between usual or ordinary floods and accidental or extra- 
ordinary floods XYOiild seem to be denied by Shephard, J., when 
he observes : I fail to understand why the periodical rising of a 
stream, consequent 03 i the fall of rain, should any the less be 
considered an extraordinary danger.^’ Though thus some portions 
of his jiidgiiieiit arc calculated to create a doubt on the point, 
yet, I take it that Shephard, J., did not intend to lay down 
anything inconsistent with Menzies v. Breadalhcme{l) since the 
learned J udge in terms says that the act complained of did not 
divert the stream from its naturol course. Be this as it may, the 
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(1) 3 Eli vli 414 J 32 R.E,, 103. (2) Cited in 3 Blig'li K.S.j 414 at p. 421 » 

(3) IL.B., ISMad., 168. 
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facts of tlic present ease are altogether different from those of 
GojM'd Eedtli V, C/ienna Reddi(^) as will be clear from what has been 
alrcadj^ stated, 

B now remains only to notice the .argument on behalf of the 
appellant that his case was supported by the view of the law 
accepted by certain American authorities cited in Angell on ‘ Water 
Courses ^ and Washburn on Easements/ But those authorities 
relate to the improvement of one’s land with reference to surface 
water strictly siich—that is^ w^ater due to fall of rain or snoWj 
percolation, eta— and not flowing in a definite watercourse. On 
the eontraiTy the rule that the course of water in a stream including 
its course in times of ox-dinary flood should not be changed or 
obstructed for the benefit of one class of persons to the injury of 
another, seems to be generally admitted in the United States 
(Angell on ‘ Water Courses,’ Tth Edition, section 334, and note). 
It seems to be admitted also that there is no liability in respect of 
extraordinary floods on the manifest ground that they are (to 
use the elegant language of Agnew, J., in* Pitt slmrg Baihimj 
Cmnfany Y. GilUeIaiid{2), ‘‘unexpected visitations whose comings 
are xiot foreshadowed by the xisual course of nature and must be laid 
to the aocomit of Providence whose dealings, though they may 
afflict, wrong no one/’ In some of the States,’ however, the 
Courts have had, from the necessity of the case, to refrain from 
extending the recognised rule as to the ordinary flood-channel of 
a river, to the case of some great rivers which periodically bring 
down huge floods that, overflowing the banks, sweep down 
populous and fertile lowlands on either side for miles. In Kansas 
Citi/, Emlwatj Company y. Smithifi)^ cited by a wuiter who has 
recently discussed tlie subject, the matter is put strikingly. 
There the Supreme Court of Mississippi said : — If the waters of 
the Mississippi river which at flood times spread from twenty to 
forty xiiiles and flow' in a continuons and unbroken body down the 
valley arc to be dealt with as the waters of a stream and the whole 
valley is to be given up as the course way of the stream, the most 
fertile portion of our state may at once be abandoned .... 
There are farms innumerable and rail roads, villages, towns and 
cities situate in a watercourse if the usual course of the flood water 
of the Msisissippi river mark and define the course of that stream. 

(1) IS Mad., 168. (2) 94 Am. Dec., 97 at p. 105. 

(3) 37 Am. L3., 713 at p. 721, 
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It is manifest that to apply the strict rules of law eoiitrolling in 
cases of streams and the obstruction thereof, to such a stream and to 
such conditions, is in the very nature of things impracticable and 
impossible. Calling these overwhelming floods surface or channel 
water for the purpose of dealing with them under rules applicable 
to entirely different conditions advances ns no step in the solution 
of the question involved. Wc must deal with things and not nameSj 
and conditions inherently and radically different cannot be assimi- 
lated by mere terminology/’ The gist of this argument is that 
convoyed by the observation of Dr. Hunter (Eomaii Law, 2iicl 
Edition, page 313) that occasional floodings do not change the 
legal extent of the bank, otherwise all Egypt 'would be a bank of 
the Nile/’ 

But the special features of the Mississippi and Nile floods can 
constitute no good reason for discarding with reference to rivers 
and streams generally the well-established definition that the bank 
of a river is the furthest reach of the river so long as it keeps 
within its natural course (Hunter’s ^ Eoman Law,’ page 313) ; and 
it is searoedy necessary to say that, as the eireumstances of rivers 
and streams in this Presidency are in no way comparable to those 
attending the Mississippi, the Nile and the like, they do not 
warrant a departure form the rule of law laid down by the House 
of Lords in the ease already cited. 

Further, Iliver Conservancy Legislation (Madras Act VI of 
1884) having provided for State interference wdiere such would 
seem to be necessary for tho definition, control and protection of 
waterways in the country, there would seem to be so much less 
reason for our Courts adopting,, on the ground of any public policy, 
a rule different form that established by authorities ordinarily 
followed here. 

I would accordingly dismiss this appeal with costs. 

Eussell, J. — The District Judge has, I think, given good 
reasons for tho opinion which he holds that this is not a ease in 
wdiich the injunction asked for should be granted. It is within 
the discretion of the Court to grant an injunction or refuse it. The 
plaintiff has refused to join the fourth defendant at the latter’s 
request in order to deepen the channel F, which would then in all 
probability carry away all the surplus wmter of the tank A running 
in the direction of F in ordinary times and little or no damage 
would result to the plaintiff if this w’^ere clone. Till the plaintiff lia$ 
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clone ill tills rospoot a.11 tliBst en.Ti ronsonalily "bo expooted of linn I do 
not tHnk lie is entitled to relief except wliat the law allows 
him 0 .S a iiicatter of absolute right. 

This water which the plaintiff wishes to hand up and throw 
hack on the defendant's land is either rnnnihg in a defined stream 
or it is not. If it is running in a defined stream, then the case of 
Memm r. Breafhflhfmed) makes it cjuite clean that the plaintiff 
has no right to erect the bund referred to h}^ him. The plaintiff 
does not seek to protect himself from an extraordinary flood. He 
wants to protect himself from the ordinary overflow of the common 
tank. This flow runs in a defined channel and owing to the fact, 
no doubt, that the surplus channel ¥ is silted up, this ordinary 
surplus water runs on to the plaintiff's land and injures it. It is 
settled law that “ a prescriptive right to throw back water and 
keep it standing on the land of another exiwsts only in the ease of 
water flowing in a defined stream, and cannot apply. to surface 
water not flowing in such a stream, though it might ultimately, 
if not arrested, flow into a tank '' {Bohmson v. Ayya Kristnama 
Ohmar{%), The plaintiff could in the present case be allowed 
to erect the bund proposed by him only if he had a prescriptive 
right to do so and if the water is running in a defined stream. 
He has no such right for no such bund has ever been erected before. 
Even, however, if the water is not running in a defined stream, 
the plaintiff would not under the oiroum stances be entitled to put 
up a bund, the effect of which would be to throw additional water 
on to the defendant's land and thus cause greater mfury to the 
defendant than is caused at present. It appears that the surplus 
water escapes from tank A and runs in a dofiiied channel for about 
100 yards. It then divides into three branches and the waters in 
all the hraiichos more or less diffuse themselves over the surface of 
tlie lands they pass through. It is with the southern liraneh this 
case is eoiicerned. The watej'course is there eloarly marked at 
intervals. Thus the case is as follows : There is a channel which, 
in its present state, is insuffieiont to carry away, without overflow- 
ing its banks, all the surplus water flowing into it from the tank A. 
The floodingof its banks is the normal condition of things. There 
is no extraordinary flood. The ease of Menzim v. Breadalhaneil) j ust 


(1) a Bligli K.s,, 414. ; 32 E.B., 103. 

(2) 7 Mad. ILOJn, 37, afc page 47. 
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(jmoted sliows tliat the plaintiff eapaot be allowed to erect a Imnd 
and throw the water which would ordinarily flow on to his land 
over on to the defendant’s land and thus canse an injury to the 
latter. This is w^hat the plaintiff seeks to do. The obvious 
remedy is that proposed by the fourth defendant. The parties should 
join and deepen the common dr|mage channel. 

'The. appeal is dismissed with costs. 


APPELLATE CIVIL. 

Before Sir 8. Subrahmania Afpjar, Officiating Chief Justice^ 
and Mr» Justice Boddam, 

EAVIPURAPU RAMA RAO (Plaintiff), Appellant, * 

• DIRISAVALLI NARASATYA (Defendant), Eespondent.^^ 

Bent Becovery Jci — i[ddras Act Fill of 18G5, ss. 9, 10, 11 — Suit to compel 
acceptance of patta — Provision in patta for payment of rent in kind — Power of 
Court to amend patta by providing for payment in money — ‘^Bentd* < 

The term rent,” as used in section 11, paragraphs (1) and (2) of the Kent 
Becovery Act, includes rent of every description, whether payable in kind or 
in money. Poluv, Bagavammal^ (I.L.B., 14 Mad., 52), explained. 

Where rent is payable in money but a patta has been tendered which provides 
for the payment in kind, the Court has power to amend the patta. Mahasinga-‘ 
mstha Ayya v* Gopaliyan, (5 Mad. H.C.R., 425), approved. 

Whether a contract in terms to the effect that rent is payable in money but 
at a rate to be determined by, the Court as reasonable would bo a contract wifchin 
the meaning of section 11 (1) ; — Q,uBre. 

Bent had been paid in money from fasli 1288 to fasli 1 308, at rates which 
had varied. On its being contended that the Court could find, from the mere fact 
of these past payments, that there was an implied contract between the parties 
that rent was to be payable in. money at a rate to be determined by the Court: 

Seld^ that such an implied contract could not be found. To warrant such a 
finding, the,j, circumstances should be such as to suggest an agreement to pay at 
some defiuite rate. 

Suits by a laudbolder to compel his tenants to accept pattas 
under section 9 of the Rent Eecovery Act. The pattas provided 


Second Appeal N"o. 458 of 1902 presented against the decree of J. H. Munro, 
District Judge of Kistna, in Appeal Suit NTo. 53 of 1901, presented against the 
decision of K. Y. Srinimsa Ayyangar, Head-qnarter Deputy Collector of 
Kistna, in Summary Suit IVos. 293 to 320 of 1900, respectively. 
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Kavipurapij for the payment of certain rates of rent in. kind. Defendants 
Kama Eao they had ever been asked to accept the pattas and 

Dieisavalli yefased to accept thorn now, alleging that they were improper, 
"■ They contended that the proper rates were the money rates which 

prevailed before fasii 1303, and, if not these, the rates which were 
accepted by both the parties in fasii 1303 and which were 
intended to be permanent. They also contended that a 3^and» 
holder was not entitled to compel acceptance of pattas for payn)nnt 
of rent in kind, under section 9 of the Act, and that, in 
consequence, the Court could not entertain the suits. The Deputy 
Collector said : — 

The various documents exhibited by both the parties show 
(1) that from fasii 1268 to fasii 1273 the system of payment in 
money has obtained in the village; (2) from fasii 1276 up to fasii 
1284 the system of payment in kind has obtained and that from 
fasii 1285 to fasii lo07, the system of payment in money has 
again been acted upon. The defendants urge that the introduction 
of the Area system in the interim is the result of the damage 
done by the cyclone of 1864, in consequence of which the ryots 
could pay nothing and the landholders agreed to take what they 
could get in the shape of a share of the produce. The defendants 
stated that no regular system fixing definite shares prevailed 
in the village. While the plaintiff did not deny the explanation 
of the defendants for the introduction of the Arsa system, his 
cross-examination shewed that it was not any kaphara rental 
■ that the ryots paid, hut a definite share accepted by both parties. 
The plaintiff has also produced documents to show that the Arsa 
system prevailed previous to fasii 1268. I consider that the Arsa 
system was introduced as being the most equitable under the 
eircumstanees of the damage done to the fields by the cj clone and 
that as soon as the fields had been improved, both the parties 
reverted readily to the previous existing money rentals. One can 
easily understand the readiness with which both the parties should 
have taken up the system of payment in money, seeing that it 
should be much more convenient to both. Even at present the 
plaintiff admits that he has offered Arsa pattas because the 
defendants refused to pay the increased money-rentals that he 
demanded. It is held out apparently as a threat, to coerce the ryots 
into paying more if they should eare to avoid the inconveniences 
of the Arsa system, , Taking into aeooinit, however, the period. 
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from fasli 1268 to fasli 1308 a period of 41 years during ■wliicli the .kavipurapu 

system of payment in moiiej has been in force except for nine 

years in the interval. taJdng into account the eirciiinstaiiees of Dibisavalii 

exceptional nature which caused the change of system in those 

nine years and taking into account the continued payment in 

money even snl)seqiient]y for 24 years, the reasonable inference 

is that both the parties iutoucled to pay and accept rentals only in 

money and that an implied contract to that effect exists in this case. 

Tinder danse (1) of section 11 this has to be enforced and the 
present pattas are on that account improper.’’ 

Dealing with the rates to bo paid he said — 

“ The defendants contend for the rates that were in force 
previous to fasli 1303. These cannot ])e acted upon for the 
reasons (1) that they have not been in force uniformly for any 
length of time such as would reasonably raise the inference of an 
implied contract. One of the defendants admits tlie changes made 
now and then. (2) The defendants gave uj) these rates delilKT- 
ately in fasli 1303 when they accepted other rates. This clearly 
is against any possibility of an inference that the previous rates 
had been intended to be acted upon by the paitics for ever. I 
therefore find that the rates contended for by the defendants have 
not been found to be the proper rate. The defendants contend 
that the rate of Es. 6-4“0 per acre arranged hetwmen the parties 
in fasli 1303 and according to which pattas and muehilikas 
for five years were written was intended to be a permanent 
arrangement. The plaintiff’s contention is that there was no 
such understanding and wdiile the defendants asked for a ten 
years’ lease on these terms ho gave them a lease only for five 
years and that the rates were liable to revision at the end of 
that period. The plaintiff has also collected rentals at the 
same rate for one fasli beyond those fasiis, in fasli 1308, 

1)ut the circumstances under which this was made have been 
clearly explained. The plaintiff was >sick and the defendants and 
he could not easily come to terms as to wdiat rates should be 
agreed upon for that fasli. Whereas he demanded Es. 10, the 
defendants offered to pay only Es. 7-8-0 and the negotiation fell 
through. When the plaintiff subsequently went to the village 
and asked for payment at least at Es. 7-8-0 j)er acre, the ryots 
pleaded inability to pay even at that rate the price of paddy 
having fallen considerably. They promised however to accept 

34 
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tlmi: rate in subsequent faslis and tbe plaintiff collected according 
to Es. as requested by tbo ryots.” 

Ho disbelieved the contention of the defendants as to a definite 
rate having })eexi arranged, bat held that tlie implied contract 

as to the form of the rout was enforceable. He considered the 

♦ 

evidojici* and held that lis. 8 per aero was a proper rate for the 
wet lands and directed pattas to be tendered acoordingly. Ho 
directed all conditions relating to payment in kind to be omitted. 
Nine of the suits were dismissed on the ground that pattas 
had not been properly tendered. Various appeals wmre preferred, 
itamoly, by the landholder, contending that the tendei’s wore 
proper and that payments in kind should have been directed, 
and by the tenants contending that all the suits should have been 
dismissed for want of proper tender. The District Judge lield 
that none of the suits should have been dismissed on the question 
of tender. He considered there was ample ovideiioo to justify the 
finding that there was an implied contract to receive rent only in 
money . He however doubted the power of the Court to alter tiio 
form of rent entered in the pattas which had been tendered, and 
then to proceed to determine what amount of rent should be 
paid and amend the pattas aeeordmg^y^ The fesiilt was that,. as 
the pattas could not bo enforced as they stood, the suits must, lie 
heW, ho dismissed. He referred to Poh v, Ragmmmmal{l) and 
dismissed all the suits. 

Plaintiff preferred tliese second appeals. 

F. Kt'klinamimi Ayiiar and P, Nagahhmhanam for appellant. 

P. /?. Similara Ayyar and F. Ecmiemn for respondent. 

JuDUMENT.— This was a suit brought ])y a laiidholdor against 
the’ defendant— a traiant to compel the aceeptaiiec of apatta under 
section 9 of the Eent Eecovmry Act. The patta tendered stated 
that the rent was payable in kind. ’The lower Appellate Court, 
having come to the eonelnsion that the landholder was not entitled 
to claim rent in kind, but only in money, dismissed the suit 
without determining what wore the terms of a patta such as tlie 
landholder v/as entitled to enforce tlio aeeoptanco of, the vioiv of 
the lower Court being that the expression 'hsueh a patta” in 
section 9 meant a patta which, with reforenee to the nature of the 
rent, was correct though its terms might bo otherwise not binding 


( 1 ) i.LB., 14 Mad., 52 . 
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on ilie tenant, and that when the patta tendered was ineorreotj Kavipceapu 
with reference to tlie iiatnre of the rent the Ooort liad no jiirisdie- 
tion to amend it under section 1 0 and pass «a decree detormining’ 
what the terms of the patta should be. 

The learned Pleader for the respondent souglit to support the 
doeisioii of the District Judge on tlie ground that seeliirn 10 
retjuiroH the decision to l»c in eonl'orniitv wifcli the terms of 
section 11 which, he ui’godj slionld ho eonsfrued asroforring only to 
disputes occurring in re.speet of rent payable in money and not to 
oases where the rent was pnyjihle in kind. If this contention wx'rc 
well fomidod it would follow that the Act fails* t(j pro vide fora 
decision of disputes in eases where rent is payaldc ia kind and as 
the power of the Eoceime Courts is derived exclusively from the 
provisions of the A(;t, those Courts wniild have no powxr to deal 
'with such disputes. Such a r(,‘sult would itself suggest serious 
donl)ts as to the soundness of the eonteution. 

The language of section 11 ho^V(iver leaves no doubt upon the 
point. The term ■’ hi the first and second paragraphs occurs 

wu'thout any limitation and must l)e understood to iucludo rent of 
every doseriptioii, wdicthor payable in kind or in money. That tlie 
subsequent clauses refer to money rates would not warrant tlio 
restricted construction suggested. As to the case relied on hy the 
District Jiidg(3 (Folu v. licKjcmunniaKl), this was reviewed. The 
judgment on review was as follows : — 

The question in ^this case is what is the proper patta to he 
given by the plaintiff to tlie defendants. The lower Courts 
^*^came to the conclusion that the facts relied on did not estahlisli 
an implied contract to pay the rent alleged hj the defendants. 

^•'In one part of his judgment the district judgment states 
*^‘^tliat the defendants do not deny that they have been paying 
rents at varying rates. In another place he refers to the total 
‘‘ amoimts paid as rent at different times apparently in support of 
^^the conclusion arrived at by him. The defendants contend that 
‘Hhe variations were in consequence of the iuoreaso in the extent 
the lands held by the defendants. It is not quite clear 
^^wlietlier this w'as the case or whether the rates themselves were 
raised or uvliy they were raised. To establish an implied contract, 
among other rirciimstances, payment of rent at a uniform rate 


(1) I.L.n., 14 Mad., 52. 
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ivAYipcEiFi; for a iiiim])cr of years would have to he proved. The mere fact 

Hama iiao « mcmey for a long period is not in 

BiBisAvAT/r.i itself siifReient evidence of an implied contract. We must ask 

XALAbAWA. Qjj Qjj record whethei’ the patta 

^‘tt 3 iidered is a proper one and if not what is the proper patta.’^ 
This judgment was, unfortunately, not reported and the ease, 
therefore, having regard to the decision on review is no authority 
for the view adopted hy the District Judge that the Court had no 
power to amend the patta where the rent, being payable in money 
only, a waram patta had been tendered. The point was however 
distinctly decided in Mahasingamsiha Ayya v. Gopaliyan{l)^ the 
Court there holding that section 11 of the Eent Eecovery Act 
applied to a case whore a landliolder brought a suit on a patta in 
which rent in kind was claimed in respect of dry land but with 
respect to which it v/as found a money rent alone was payable* 
Wo entirely agree with that decision and it follows that the decree 
of the District Judge dismissing the suit should bo reversed, and 
the appeal remanded for disposal. In remanding it, it is necfessax}^ 
to point out tliat the first question for determination is whether 
the express eontraet set up by the defendant in paragTaph 3 of the 
written statement as having been entered into in fasli 1303, is 
true. With reference to the course to be adopted by the District 
J udge in the event of his finding that the above contract is not 
true, it is necessary to consider the question which has been fully 
argued, whether upon the facts relied on it is open to the Courts 
to find an implied contract, the facts being that from faslis 1288 to 
1308, — money rent had been paid under written khats at varying 
rates. The learned pleader for the respondent urged that even 
though these facts may imply that there is no contract to pay at 
any one particular rate^ it is open to the Court to infer that there 
was an agreement that the rent was payable in money at a rate to 
1)0 determined by the Court as reasonable in the cireumstances, 
■\VhetIier a contract in terms to tlio effect tliat rent is payable in 
money, but at a rate to bo determined by the Court as reasonable 
would be a eontraet wdthin the meaning of section 11 (1) is open 
to question. For where there is no contract as contemplated in 
clause (1), the section lays down categorically the different rules 
to be followed by the Court in determining questions as to rent 


(1) 5 Hud., H.G.E., 420, 
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arising in this class of suits and that it is only when the other 
rules are found inapplicable, rents considei-cd just aiid reasonable 
by the Court have to be settled. Now, if the Court were to enforce 
the agreement to pay at a reasonable rate it would of course not 
be sniScieiit that the patta to be enforced should merely bo made 
to say that the rent is paya1)le at a reasonable rate. The Goiu't 
must proceed to determine what that rate is to be^ should it do so 
the Court would virtually bo acting under the very last rule in 
section 11 and ignoring the rules which the section lays down 
shall be availed of, if possible, before that rule is resorted to. 
Assuming, however^ that a contract to the effect suggested would bo 
a valid express contract under the section ; the question is whether 
the facts referred to would Justify the Court in finding an implied 
contract between the parties with reference to the future. In the 
view hitherto adopted in this Court, to warrant the finding of an 
implied contract from mere past payments the circumstances should 
be such as io suggest an agreement to pay at some definite rate 
and the decision on review above referred to as well as the 
decisions in Vinlattaramayya v. Gan(janna{l)^ and the imrcportcd 
^cascs there referred to are direct authorities in support of this 
statement. And certainly there would be no more w’arrant for 
inferring from mere payments at varying rates an agreement to pay 
at a reasonable rate than there wmnld he for inferring an agreement 
to pay at some definite rate. It is thns impossible to find any 
implied contract from the past pa^uiients of the cliaractor relied on 
in the present case. In the event of the District Judge fueling 
against the truth of the alleged contract of fasli 1303 lie should 
proceed to determine what is a proper patta wuth reference to the 
provisions of section 1 1 on the footing that there is no contract 
express or implied. 

The costs will abide and follow the event. 

In Second A 2 )feak Nos. 459 to 504 e/ 1902. — These cases follow 
Second Appeal No. 458 of 1902 and for the like reasons as are 
recorded in our judgment therein the decrees of the District 
Judge of Kistna should be reversed and the appeal suits remanded 
for disposal accordingly. 


KAviPURArr 
Kama Eao 

V. 

Djrisava 

Kaeasavya. 


(1) S.A. Xo. 23S of 1808 (nnropoilcd). 
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Bf-fore Mr. Judice Siibrnhniania Ayy^iv and Mr» tlusttce' Boddcinh 
im. NAG ANA, DA DAYAY ais-d others (Thirb Defendant’s 

Aiigiisi IS. T-^EPRKBEX'mMVEs), APPELLANTS, 

Spptenalier b. 

■ y. 

BAPrU CHEXTIAE (Plaintiff), Eespondbnt.-^' 

Contrcet Aci— Jci IX of 1S72, «. l7S-~Jeii:rl Uni on }nre--PUd<je hu hirer io third 
party — Bona fide arlvancf! of monffij hi/ ihirrl f arty— Suit by oinier for recovery' — 
linhidty of third yari>j. 

Thu' owner of n jewel lent it. on hire lu firsl dcfendaiiij wku pledy;<!«l ii witli 
tbiVU dofemluni -- the laiDir acting in good faith. In, a suit hy the ovvnor agahisb 
ihe hirer and the plcdgc(3 to recover the jewel : 

Heldj that the pledgee wa.s lial'.lo to pay the owner the value of tin? jowei. 

Pn »Si:Hio\ii.\iAXi A Ay\ak, J. — Sections ,178 and l70of tJie fndian (hnitract con- 
temjduie nmtnally exelnsiveT cases. Section 179 i‘efers to certain casc.s where tiu? 
pawnor han possension which is inicessuniy traoeabh' io» and is an inciderLt of, 

* a limited iniere.st he has in iho goods xjicugod. Hcotiun 178 refers to oases wlicro 

8 |)awrjor Itas a docunient of title to goods ot* has possession pf goods iiidepoud- 
enlly of any interest of his therein, thongii, as uin.Mnvested with the symbol of 
property, ho may, notwithstanding the absence of any into, rest, make a A’niid 
transfer of the goods in certain circumstances. Tiiougli the pawnor liad possession, 
it wn.s iraceublo to, and was an incident of, his right as the hirer of tlio jewel. 

! t was nobsticii possession, as is contemplated by section 178. 

Sv,:i'r to recover .a jewel or its value. Plaintiff a,llogGd in his plaint 
that first defendant had, in 1895, ohtainedja neck ornament called 
kasiuTialai from plaintilf on hi^e for four clays, stipulating to pay 
S annas per diem ; that as first defendant failed to return the jewel, 
plaintiff had. proscrated him, though uasuceessfuliy ; that first 
defendant had dishonestly and illegally pledged the jewel with 
third defendant. Plaintiff now sued to recover the jewel or its 
T.alue, Its. 000, from first and third defendants, joining the son of 
first defendant as second defendant. Defendants Aos. 1 and 2 
remained ftc pcirfe. Third defendant defended the suit, and con- 
tended that ho believed first defendant to be the owner of the jewel 
• and had bmm fdc lent him Es. S50 on the pledge of the jewel. 
He said that, with first defendant’s consent, he had sold the jewel, 

* SefOQd Appeal No. 1S:J1 oflSOl, vresontad against, the decree of K. Bama- 

ciaadra .■lyyar, Subordinate Judge of Negapatam, in Appeal Suit No. 580 of 1900, 
presenml against the deeree of S., Kunganadha Mudaliyar, District Munsif o' 

Xafiijore, in Original Suit No, S23 of 1898. 
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and from tlio proceeds of sale had repaid himself tlio sum advanced 
with interest, j-iml that the jewel was' only worth Rs. 425. He 
C'oiiteiided that at any rate plaintiff was not ontitlod to claim tlio 
jewel from liirn withoat redeeming it by paying him the amount lie 
had advanced. The District Munsif found tliat plaintiff wm the 
owner of the jrnvel/that the pledge to third dofcndaiit was not shown 
to hare been otherwise than ffona Jhir, and that the jewel was 
worth Rs. 5S(). He gave a tioeree against all the defendants for tha t 
sum and interest. Third defendant appealed to the Subordinate 
who held tliat tliiixl defendant, though lie had anted in good 
faitii, was not proteetr'd from liability to a claim by the real owner 
under section 1 78 of the Contract Act ; inasmuch as the first defead- 
nntT possession was merely that of a hirer. He upheld the Munsif^s 
iiiidiiig that plaintiff was the owner of the jewel, and decreed in his 
favour, reducing the ainoniit to Rs. 460 with interest. 

Third defendant preferred tliis second appeal. 

P. S. Slras^ranri. Af/f/ar for a-ppellaiits. 

Mr. 0. Kri^hnan for respondent. 

EoDDAn, d.— --1 think that the protection given to pledgees by 
section 178 of the Contract Act is similar to that given to buyers 
under exception 1 to section 108 of the same Act, and that the 
possession intendod is the same in both sections. In interpreting 
the section the English cases arc of no assistance. The meaning 
of the section must be determined by a consideration of the statute 
and of the wmids of the section itself. The word possession ’’ in 
the section is clearly not intended to cover all oases in which the 
goods, etc., are in the physical control of the pledger, because the 
possession’^ in the first part of the section is distinguished from 
the custody of them in the last paragraph of the same section. 
It has therefore been held that goods in the custody of a servant, 
though they are in his physical possession, cannot be pledged under 
the section {Bulchnioye I)abee Bahee v. SiUaram{l) and Shankar 
Murlidkar v« Mohanlal JaJiiram{2) and the same has been held to 
apply to jew^els in the custody of a wife {Seager v. Hiihnm Kessa(3)), 
Moreover the possession intended is not the possession of a person 
who has ,a limited Interest, because that case is specially provided 
or in section 179. The word possession’’ is also used in section 


(1) 4 Calo., 497. (2) LL.K.- 11 Bom., 704 

(S) LEE., 24 Bom., 458. 
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Kacaxaiia 108, exception 1, and though the words in that section are not 
identical with the words in section 178, they arc very similar and 
Baitd I think that the possession intended is the same. Section 108 

CUKTIIAB,. ^ , T . • cn 

contains the words iiotwitnstanaiBg any instructions of the owner 
to tlio contrary ’’ which are not in section ITS, and it has been 
held continuously over since ISTS, when Greenwood y. MolqueUe{l) 
was decided that the existence of these -words in the section indi- 
cate that the possi}ssion meant in that section is a possession which 
is unqualified and not to he restricted otherwise than by the owner 
giving instructions to tlio person who has it. Tlie section was 
therefore held not to apply to a person in possession of a piano 
under a hire-purchase agreement, but the possession intended 
must bo similar to that of a factor or agent. Tho possession 
must be such a possession as an owner has, not a qualified posses- 
sion such as tho hirei* of goods has or where tho possession is for 
a specific purpose. 

As the word ^'possession ’Mn both sections is intended to be 
restricted and as tho wording of both the sections is so similar, 
I think tho \Yord as used in section 178 of the Contract Act is 
intended to have the same meaning as in. section 108, though the 
words '^notwithstanding any instructions of tho owner to the 
contrary arc not repeated in the former section. In these 
ciremnstaiiees the pledgee of a jewel hired is not in my opinion 
protected. 

I think, therefore, that the decree of the Subordinate Judge is 
right and would dismiss this appeal with costs, 

SxJBRAHHAiJiA Ayyab, J. — I agree. Sections 179 and 178 of 
the Indian Contract Act, ^Yhich are the only sections bearing on 
the question under consideration, respectively, contemplate mutu-* 
ally exclusive eases. Section 179 refers to certain cases where the 
pawnor has possession which is necessarily traceable to, and is 
an incident of, a limited intexest he has in the goods pledged. On 
the other hand, section 178 refers to cases where a pawnor has a 
document of title to goods or has possession of goods unconnected 
with, and indepondent of, any interest of his therein, though 
as on© invested with the symhol or indicia of property he may, 
notwithstanding the absence of any interest, make a valid transfer 
of the goods in certain circumstances. 


Cl) m B.L.IU, 42, 
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In tho present case the pawnor liad, no doubt, possession, but as 
that possession was traceable to, and was an incident of, Ms right 
as the hirer of the Jewel for four days, it was not such possession 
as is contemplated by section 178. In the course of the argument 
Mr. Sivaswami Ayyar referred to the case of a pledge by a factor 
in possession, who has made an advance thereon so as to make his 
agency one coupled with an interest, in favour of a pawnee acting 
in good faith and without any reason to believe that the pawnor 
was mating the pledge improperly as an instance inconsistent 
with this view. ^ 

This argument however reverses the true relation of things 
and assumes that the possession of the factor in the ease supposed 
is the consequence of his interest, while the fact is the possession 
is directly attributable to his character as agent, in other words, 
it is attributable to the agency irrespective of whether it is one 
coupled with an interest or not. 

As to section 179 the language thereof assumes and necessarily 
implies that the limited interest contemplated therein is such as to 
make a pledge valid to some extent and not altogether invalid. 
That, however, is not the ease hero, for, though the pawnor had 
a right to retain and use the jewel for the very limited period of 
four days, yet such right, oven if it wore not merely personal, had 
terminated at the date of the pledge, which was consequently a 
wholly tortious act, a conversion for which the owner may maintain 
an action against the hirer as well as the person taking delivery 
from him (see Beal on ‘Bailments,* 226 and 231). Section 
179 also could not therefore apply. 

As neither of the provisions of the Contract Act that could be 
relied on in support of the pledge in question applies, the second 
appeal fails and must be dismissed with costs. 
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APPELLATE CIVIL. 

Sir S. Sihhralimama Ay ijm\ Offmatiny Chief Jt^stice, 
and Mr, Justice limsell. 


1 KKOTH A ( Plaint if.f) , A vrmj> \ wr, 

r, 

CHAKKIAMMA and six oteiees (Deffn'dants), Eespondents/^ 

Trmis/er of Proporffj A<:i — Act IV of 1882, D9 — Morirjcuje of land — Snhtiequ.cntsale 
oj'e'putK of redcnrptinn in €:ieculwnof decroo In favour oj flii rd ' 2 :)ariij --■Fiirch.are 

(f npAtoj of rf'dtanption hij I'lUrrf.aair'-' — Subrfypa'vt rud hu morfijaijor k> redeem 

Mniv lain ability. 

la i882j plairiflifri laiiior mortg'agv.jd certaia iuiniovcablc propcii}' boloiigiiig 
tu tlic tarwad now reprt'.sentod by plain fciil *, and, siibsocj neatly, tlio luovfcgagce 
piircJmsod the eqaitj of redcniptioo of tlio binds at a sale whicli was Iiebl in 
execution of a decree in favour of a tliird purtv. Botli the mortgage ami flio sale 
were binding on tlie tarwad. Plaintiff now sued to rcMlocm, the lands cjonteiuiing 
thaf she. was entitled to do so imisinucli as the sale of the equity of redemptiuji 
luid not been efTccl-od in a suit for sale by the raortgageo on his mortgage : 

Held, that plaintiff- was not eniitb'd to redee^m. 

'Hnustipjpa Mwlalkir v. Commercial and land Mortyaje Bank, Limited, (I.L.Il,, 
"I'A Ilmi., 377), not followed. 

Suit to recover land. Plaintiir and defendants ’Nos.l to !3 were ilio 
sons and danglitors, rcsjDcctively, of one Kittn, deceased. In 1882, 
Eittii gave a iisufrifctiiary mortgage over the land to sixth defend- 
ant for B:S. 200, retaining possession of the land as lessee iinde.r the 
mortgagee. Kittn died and, suhseqiientlj, a tlnrd party caused 
the land to he sold by auction in execution of a decree in Small 
Cause Suit Ko. 235 of 1883, which he Iiad obtained against Kittn. 
The equity of redemption was purchased by sixth defendant. Plain- 
tiff now" sought to redeem the mortgage, on payment to sixth 
dcfonclant of the Ks. 200. Sixth defendant contended that plaintiff 
was not entitled to redeem. The other defendants remained ex 
parte^ except first defendant, who supported plaintiff' s claim. The 
District Munsif hold that the sale in execution of the decree in 
Small Cause Suit No. 235 of 1883 was binding on plaintiff Aid 
dismissed the suit. Plaintiff appealed to the Acting Distriot Judge, 

Bccond Appeal Xo. 130 of 1902, presented against the decree of A. Tenkata* 
ramana Poi, Acting District Jud^c of South. Malabar, in Appeal Suit Xo, 391 of 
1901. confirming the decree of Y. Eaman, Moaonj District BIunBif of Ohowirhat. 
in Original Suit Ho. 101 of 1900. 
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who uphold the finding as to the execation sale being binding on 
plaintiff. He held that plaintiff was not entitled to redeem and 
dis!riissed the appeal. 

Plaintiff preferred tliis second appeal. 

J, Z. J'iosarh for appellant. 

P , R. Sundara Af/yar for sixth respondent. 

Jo DGMENT. — Wc Hiust tako it that the mortgage under which 
the sixth defendant claims as well as the sale of the equity of 
ledemption under the money decree obtained by a third party 
against the Karna-Tan^ purchased by the sixth clcfendant are bincl- 
ingon the tarwad rio^v represented by the plaintiff. Nevertheless 
it is contended on the authority of Enisappa NndaHar v. Cfyinmercial 
(md Land Motigagf^ Bank., Lmi,ted{l) tliat the plaintiff is entitled 
to redeem inasmuch as the sale of the equity of redemption was 
not in a suit for sale brought by the sixth defendant on his mort- 
gage. That decision, how^ever, has been dissented from in Seska 
Aggar \\ Kridma Aggangar{2) and in Kidian Kayar v. ILrinknan 
M%mod{Z). These latter rest on the authority of the Privy Council 
decision (Z’q/h KmJi.endalt Bam v. Raja Mmitaz All Khanki))^ the 
principle of which is in conflict with the ground on which the 
decision in Entsappa Mudaliar v. Commerckd and ILand Mortgage 
Bank^ TJmited{l) rests. 

"We cannot j therefore, follow the last decision. The plaintiff 
is not entitled to redeem. 

The second appeal fails and is dismissed with costs* 


iKROTirA 

V. 

CHAKKIAJMnA. 


(]) 23 Mad., 377. 

(3) S.A, No. 641 of 1901 (unreporfed). 


(2) 24 Mad., 96. 

(4) LL.il., 5 Calc., 198. 
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APPELLATE CIVIL. 

Before Mr. Justice Subrahmania Ayyar and Mr. Justice Bodclam. 

VELAGALETI EAMAKEISHNAYYA (Plaintiff), Appellant, 

V. 

SUEANENI PAPA.YYA APPA EOW and another (Defendants), 

Eespondents.^* 

lleni Recfrverij Act — (lfadij*a.s) Act VIII of 1805, s. 49^ — Summarij suit for 
da.ma^e>< for -icrongftil distraint — No proper patta ieyidered— Jurisdiction of 
SunDiiunj Gourl. 

A tenant saed his landlords summarily nnder sGction 49 of the (Madras) Eent 
Recovery Act for cancellation of a distraint and for restoration of the property 
distrained or its value. It appeared that there were three landlords who owned 
the village and that the patta had been tendered by only two of them for their 
shares, and was consequcmtly not a pimpcr one : 

Held,, that the defendants were landlords who, haxl they tendered a proper 
patta, w'onld have been entitled to distrain under the Act. The fact that the 
patta which had been tendered was not a proper one did not cause tho proceeding 
taken by them under the provisions of the Act to be a proceeding not taken 
■under coloin^ of tho Act ; 

Held, also, tliat the suit was one for damages. 

Suit by a tenant, under tho (Madras) Eeut Eecovery Act, for 
cancellation of a distraint and for restoration of property distrained 
or its value. Tho village belonged to three brothers, but patta 
had been tendered by only two of them, in respect of their shares. 
The Head Assistant Collector hold and the District Judge agreed 
that tho patta which had been tendered was not a proper one. 
The Head Assistant Collector assessed the damages at Es. 350, 
being the value of grain which had been distrained. The land- 
holders appealed to the District Judge, who considered that the suit 
was not one for damages but was for speeifle property or its value. 
He also held that owing to the fact that there w^as no tender of 
a proper patta, tho proceeding of the defendants in seizing plaintifi^s 
property could not be said to be proceedings taken under colour of 
the Act. Ho held that the defendants had no right to distrain and 
that the award of damages under section 49 of the Act was wrong. 


Second Appeal No. 953 of 1902, preseniud aguiast the decree of J. IT. Mmiro, 
tHstricl Judge of KIbUuv at Masulipaium. iu Appeal Saifc No, 569 of 3901, prfe- 
oeiited against the decision of U. Ashe, Head Assistaui Cullect’Or of Kistuo, in 
Summary Suit. No. 92 uf 190.1. 
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as the plaintiff’s olaiin for the recovery of his property or its value 
!a y in the Civil Court. 

Plaintiff preferred this appeal. 

P. R, Sundara Ayyar for appellant. 

P. 8» Simsirami Ayyar for respondents. 

Judgment.: — are iiiiahle to follow the District Judge when 
e says ilmt this attaclmieiit was not a proceeding taken under 
colour of the Act (Madras Act VIII of 1865). The defendants 
are landlords who, had they tendered a proper patta, would have 
been entitled to distrain under the Act. The fact that the patta 
tendered was improper does not cause the proceeding taken by 
them under the provisions of the Act to be a proceeding not taken 
under colour of the Act. We are also unable to agree with the 
District Judge that the suit w^as not for damages {Pamu Sanyan 
V. Zamindar of Jay apur{Vj). 

Whether a suit is for the return of specific moveable property 
or for damages is a question which must depend upon the aver- 
ments and frame of the plaint in each case. 

In this case the property attached wns grain not capable of 
identification and that is a circumstance which goes far to show 
that the suit is not for the return of specific property, whilst 
the nature of the articles to W'hicli Fiaja Goundan v. Rang ay a 
Ooundan{2) refers was such as to show’- that the proper conclusion 
was that that suit was for the return of specMc property. 

We must, therefore, reverse the decree of the District Judge 
and restore that of the Head Assistant Collector with costs in this 
and in the lower Appellate Court. 


VeI;AGAEET3 

Kamakeish* 

IkAYYX 

V, 

SURANENI 
Papayya 
Appa Eow. 


(1) I.L.E., 25 Mad., 61-0. 


(2) I.L.E,, 20 Mad,, 449. 
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ABUMUGA OOUNDAN (Deeendant)^ Bespootent/^* 

letters Paituil, Jr/-. 15 — Judgment — Ordrr not deckling quest inn oj rlglik lut 
merely g-efiLkng to interfere on revision gieiitlon— Appeal. 

An order of ilie Gonrfc passed in a proceeding* in which the Oonri* is not 
necessarily bonnd to enter upon a con.9ideration of ilio controversy heiween the 
parties, })tit may abstain from doing* so and does so abstain is not a “ judgment ” 
within the meaning of article 15 of the Letters l^afent, and no appeal lies there- 
from. 

A case of revision under socilon 25 of tlie Provincial Rmall Cause Courts Act- 
is of such a nature, and no appeal lies against an order passed on it unless the 
order is more tinin a mere refusal to entertain the case as ono fit for revision. 

A plaintitt who.se suit in a Small Cause Court Imd been dismissed applied 
under section 25 of the Provincial Small Cause Courts Act fur revision. The 
petition was heard by a single Judge wdio refused to interfere and dismissed it 
with costs, On an appeal iHung preferred under ai‘^tieIo 15 of the Letters 
Paf'ent 

IlfUL that no appeal lay as the order was a mere refusal to entertain tlie ease * 
sifei one fit- for revision, and as such was not .a “ judgment ” within the meaning of 
artichi 15 of tbr? Letters Patent. 

Cut where tho Coai'fc is bound to decide one way or other any question oi‘ 
right or liability, such an order is a ‘‘ judgment, ’’ iiTospectivo of the language in 
which it is expressed, for it has tlic effect of concluding the parties with reference 
to the right or liability. 

Appeal under article 15 of tlie lietters Patent. Appellant had 
filed a suit on the Small Cause Side of a District MniisiPs Court, 
which was dismissed. He then applied to the High Court, under 
section 25 of the Provincial Small Cause Courts Act, for a revision 


* Appeal No, 40 ot 1003 under article 15 of the Letters Patent, presented 
againsL the Judgment of Mr. .Tnstico .Boddam, in Civil .Revision Petition No, 
407 of preferred from Small Cause Suit No. 10 of 1002 on tlie file of the 
additional District Hunsif s Court of Salem. 
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of that decree. The application eamo before a. single JiidgOj when 
the following order was passed 

Tills petition eomiiig on for iioariug : upon perusing the 
pctilion, the judgment and decano of the Lower Court and the 
record in the ease ; and upon hearing the argainents of K* S, 
Eamaswamj Rastrij vakil for tln^ petitioner, and of Mr. 0, 
Krishiiaii, counsel for the rospondont, it is ordered that this petition 
lie, and the sanio herolij is, disinissod, and it is further ordered 
that the petitioner do pay to the rospondont Es. S'-T-T for Iris costs 
in opposing this petition.®’ 

Against that order the present appeal was preferred. 

* Mr. O. Kmhnan. for respondent, raised llie prrdiminarv 
objeofioii that no appeal lay, as the oixlor appealed against was not 
a judgment within the moaning of article 15 of the Letters 
Patent. 

/r. S* Raritammin for appellant. 

JuDGMiOT’.—In this ease, the plaintilf's suit iiird on the )Smali 
Cause Ride of the District Munsif’s Cburt at Salem having bt^en 
dismLssech the plaintiff applied imrh'r scetlon 25 of the Provincial 
Small Cause Courts Act to liavo the deereo against liim revised. 
On the a.ppiication coming on liefore Mr. Justice Boddam. it was 
dismissed, and the question is wdiether in the eireumstaiiees of the 
case, the present appeal, tvhich purports to be an appeal against the 
decision of the learned lodge under section 15 of the Letters 
'Patent, lies. 

Unless the order of the learned Judge is a, jut Igmenl within 
the meaning of the said section 15 there can, of course, l>o no 
appeal against it : and in the absence of anything in the context 
suggesting tlie contrarj’-, the word itself has to be understood in its 
ordinary signification as a legal term. In Tidd’s Practice ® it is 
stated to moan ‘‘ tlu) conclnsion of law upon facts found or admitted 
by the parties, or uj3on their default in tlio eoiu'se of the suit 
(page 930). Blaekstoiie explains the word as “the decision or 
sentence of the law given by a Court of Justice or other competent 
tribunal as the result of proceedings instituted therein for the 
redress of an injury (3 Bh Com., 395). Another writer puts it 
thus well Litigious contests present to the Courts facts to 
appreciate, agreements to be construed and points of law to be 
resolved, The judgment is the result of the full examination of 
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- V. 

All r MUG. 4 
(■<ov^n■)AN. 



434 Tim INDIAN LAW EEPOETS. [VOL. XXVIl 

CiuNNAsiMi all these.” In other vsrords judgment ” necessarily implies the 
3iaDALi ^letennination of some question of right or liability in issue 

Aritsuga between the parties and it is hardly denied that that is the view 
Go 0 ni>a.\. adopted with reference to this term in construing the 

section referred to. Now there can he no ambiguity with reference 
to an order passed in a proceeding in which the Court is bound to 
decide one way or the other any question of right or liability ; for 
every order in such a ease, which would have the effect of 
concluding the parties with reference to the right or liability, 
would be a judgment irrespective of the form or language in which 
it is expressed. Where, however, the proceeding is one in which 
the Court is not necessarily bound to enter upon a consideration 
of the controversy but may abstain from doing so, an order which 
expresses such abstention is obviously not a judgment. As a case 
of revision under section 25 of the Provincial Small Cause Courts 
Act ivS a proceeding of the latter description, no appeal can be hold 
to lie against an order passed thereunder unless it is more than a 
mere ref usal to entertain the case as one fit for revision. And as 
there may be suoh a mere refusal notwithstanding tho records are 
called for or the parties heard, neither of those circumstances nor 
the award of costs against the party applying for revision would 
necessarily make the order a judgment. Nothing more being 
relied on in the present case in support of tho contention that there 
was a judgment, it follows there is no appeal. 

The petition is accordingly dismissed with costs. 
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APPELliATE OIML. 

Before Sir S. Sahralnrnnki Ajfnar.^ Ojjiciuting Chief Jiisfiee. and 
I'f}\ Jarlke Bhmhyam Aygmijar, 

YX.DYA:P'DB,NA ’YIirniA (Plaintup;, Appellant, 

iK 

VIDYAIMIDHI TIRTIIA BSVAlli AhM-DGUo po jie a Lexamic 

iTN’j)EE Act XXX Y oJ'’ 1858 axd OTiiERS (Dependants), 

i^ESPONDEXTS/’* 

lij-lojivU'-t i‘ii'-lo s — Hiude l(( Li' ■■■ ■( 0'eirucO'ii‘ 0 / cippoift-tf/'nint as head af Mutt — 
Lenucy oj ofiic<'‘Miuldee — Eijed oa his pos'dioii — l euctice — Si-'co/td cou/aai, 

’Prior t.n 1891.5, ('h.-rcoduni; in ihe j.'r(‘.sonfc suit hud prcsidi-d ovfu* a. liiiitt 
Us iU Swunii ” ov hoad, huviui** lifuai duly upixiintod 10 iliut Jn 18i)(,5. Ik* 

hnoanu' and was udjiK^g’t'd u liinufiu. ih‘i'.rr to his 'hii:ar\ ho luri ii(Uitinat(‘d 
Vidyasaiuridra us Ids siu-nossor. In 1H|)S, Vidynsjnmidru. difsl wirlK/iit nonu’nnf inu’ 
n sticcfss!''0i*. lu ilio suuio \ i*, nnd {ddi-r 5d'd\ usauiinlra’s doai h, a porsou \s\\a 

oliiimoil ! h(' right to Oil ilu' ollioo in sufh ciromnstanoos pnrf iru-fod iu appoint 
plaimiH' 10 it. First didondant was tlwu sfill u!i\a' and oniv dicnl arior t.lu‘ 
iustiitiifiori of ilio presont sidr, wliicli was hi-ougdir hy plaiidiff fora dt'cluraiiou 
that ho had Ix'on validly appointod !ind ft)r liio rocovorv of the pro])eriy hdoiiging 
to the miii fc : 

Tlfdd, that plaintiff had not been validly u[)poii’ii od. Assmniiig' rliat iho jievson 
who purported to a]'poiiit plaintiff iiad the power to do so (Aliioh was noE docidi'd), 
there was no vacancy to lie fillod, at t.lio date either of tlio appointment or of tht‘ 
institution of tlie suit. The first defendant as htnid of tlu> niiitr was nut a niere 
trustee, and (in tin* ahsenct^ of evidence of etistoin) had not forffn’fed his position 
by reason of his having’ boeomo innatic. The aj>pnintment lalied on by plaintiff 
in eouseCjin'nco conferred no right on liim. 

The custodian (or dhariuukarta) of a temple is a mere' trustee who i.s Itooiul to 
apply the funds a*-, his disposal iu earrying-oid the object of the trust, such as the 
conduct of dail}-'' worship and the juaTorinnuca? of eturnnonies. 'The liead of a. nrutt 
is not a mere Irustc^e Irut a corporation sole ” iiaving an estat(‘ for life in the 
pt'rmunenr endowments of the mutt und an ahsohite pfoperty in the income 
d( 0 *iv<*d fi‘Oin offerings, subject only to ilie luirden of maintaining tin; institu- 
tion. His power to alienfite or cluirge tbe eoipus off the endowment is limited to 
purj,>os(‘s necessaiwAfor the mainienance uf tiic niuir, iiud alitmations or charges 
will not bo binding on the mnit m* on ids suoce.ssors merely because ilnyy have 
1 ) 0(01 made for genora! religions and charii ablt‘ pnigioscs a]*} rojtriate t o the bead of 


■'•Appeal hTo. 227 of HduO, presontod against the decree of 0. 8. .1?. Hrish- 
nammus Aefchig Subordinate Judge of Simth Oanara, in Orig’inal Suit No. 39 of 
1899. 


19U3. 

No ve ruber 1 2, 
13,23, 2'!‘, 25- 
HJUff. 

January 55. 
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u'iintt. Pandaniv. Sdlappa Chfiti, (T.L.B.., 2 Mnfl.. 175), oominpnted 

on on tliiK point. 

fiistancps of «« covponitions solo’’ in India, both ecclesiastical and lay, 
considei’od. 

..Ippollants ns well as respondents have a right to 1)0 heard by two connscl. 

for a dcclara,tion that plaintiff had been dnlv ordained a.iid 
appointed Swaini/’ or head of the Bhandarkare Mutt, and for 
recovei^y of possession, from defendants ISTos. 1 and 2, of property 
belonging to the nuitt. The nature of the mntt, its property and 
endowments and the mode in which appointments are made to it, 
arc fnlly dealt with in the judgments. The first defendant (who 
was still alive when the suit was instituted) had presided over the 
matt until 24t]i Jniie 1 896, when he was adjudged a lunatic under 
Act XXXV of 1858. It was admitted that he had been duly 
appoiiitecL Prior to his lunacy he had ordained one Vidyasamndra 
as his disciple and successor. On 9th October 1898, Vidyasamu- 
clra died ■without nominating a successor. On 23rd November 
1898j the head of the Bhimasctu Mutt (who, in the circumstances, 
claimed the right to do so) purported to appoint plaintiff as 
“ Swami ’’ of the Bhandarkarc Mutt. First defendant died during 
the pendency of the suit. Plaintiff’s contention was that first 
defeudant had vacated his office when he was adjudged lunatic, 
his position being analogous to that of a trustee ; that thereupon 
he was succeeded by Vidyasaniudra ; that on the death of Vidya- 
sa.miidra without nominating a successor the ^ office had again 
become vacant, and that plaintiff'^s appointment which followed 
was a valid one, it having been made at a time when the office 
was vacant and by a person in whom the power to appoint was 
vested. I' he defence was that the position of first defendant was 
uat analogous to that of a trustee ; that his lunacy had not divested 
him of his right to the headship ; that the office had not become 
vacant until his death (which occurred after suit) ; that the person 
who purported to appoint plaintiff had no power to do so ; and that 
even if he had such power, he had exeinised it at a time when there 
was no-vaeaney, and that the appointment was, in eoiisequence, 
invalid. Defendants Nos. 4 to 6 wore impleaded as they were 
sureties for second defendant. 

The Subordinate Judge held that plaintiff had failed to 
establish that the head of a mutt forfeits or vacates his office by 
reason of his becoming a lunatic, and he liohl that the porsoo who 
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j3irr])ort(xl to appoini plaiiitiif had no powor to do so. He clis- ViT>YAPUiiXA 
iiiisR(!d the suit. Tjrtha 

Piaintiif preferred this apjjoal. 

The Advocoio-Goiieral (drlon. Mr, J, F, WctlliH)^ Hou. Mr. 

G. Sauliaran Xn-yar. Xa/rfijana Ihu' and P. ^'X.rasimhaehariar for 

appellaot. 

(\ Rfdnar/ui'f (■(/!'({ JhtH: HahR) for sccoiid, tiiioJ and eigiitJi 

respondents. 

-P. IL Sihuflara Aiji/ar for second ri'spondeuf, 

K. N, Ad/a for third respondent . 

ir. id McuUmoa B/rio for fotirili tn sixth respondents. 

Mr. C. KriyJman^ IL Xarai/iino Ih/w and Srlnioasa Pol for 
sc V enth respoiide ii t , 

Sir S. SirnRAi-BiAXiA Atvae, Opfg, C.].— -Tlio plaint jnen- 
tioried muttSj Jilian(ia:i*ka.re in Soiitli Canara and Bhimaseiu in 
Mysore territorj, are two ancient mutts prcvsided over by S wands 
or ascetic hea.ds of tlie M.adhvv'a. persuasion. The ease of the 
plaintiff— a iiiinor— is that the two nintts are ihvandva or inter- 
depoadent nmtts, the iSwaroi of each l)cing entitled to appoint 
to ilie other, in the evont of the Swariii of either dying without 
havdiig appointed and leaving a sneoessor, or a vacancy othci'wlse 
occurring; that he was appointed as the head of Bhandarkarc 
Mutt by the present Swaini of Bhimasctri Mutt on tlie death 
of one Vidyasarnudra, who had boon ordained and appointed 
l)y the first defendant the doeeased Swami of Bhandarkare 
Mutt as his junior before he (the first defendant) became and 
w^as, on inqidsitjou under Act XXX.V of 1858, found to ])e a 
lunatic. 

The argument on the plaintiff's behalf in the appeal was that 
the first defendant, as Swami, wa^ in the position of a trustee^ that 
on his becoming a lunatic ho ceased to be the head of the mutt 
and that Vidyasainiiclra being dead at the date of tiie plaintiff’s 
appointment, that appoiiitaient by the Bhimaseta Swmmi consti- 
tuted the plaintiff the head of Bliaiidarkaro Mutt. The contention 
on the other side was that there was no dwandva right as allegetl, ■ 

' that the first defeB.daiit’s position as Swa.rai was void of real analogy 
to that of a trustee, that his lunacy did not divest him of his right 
to the headship, that until his death there was no vacancy and 
that the plaintiff therefore derived no right to the mutt by virtue 
of the appointment relied, on by hisn, even grautirig that the 
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Bhiiixasotii Swami Iiad the power to fill op a vacancy should any 
siioli have occurred. 

The first defendant having continued to bo a lunatio down to 
his death pending the suit, the question for determination 
whether the appointment relied on by the plaintiff was made in 
circumstances which could confer on him the status claimed, 
assuming that the Bliiinasetu Swanii had a right to nominate as 
alleged— in short, whether at the date of the suit or prior to it 
there was a vaeaney in the headship of Biiandarkaro Mutt. 

Now there can bo no doubt that institutions of the class under 
consideration wore established as centres of theological learning and 
io order to provide a line of competent teachers with reference to 
the ostaMishccl Hindu creeds of the country. If any proof of this 
statement Avere necessary, that is furnished by the unquestionable 
connection whieli exists between some of the more important of 
this class of institutions and the leading exponents of the tenets of 
those creeds. As pointed out in Mr. Gliose's- ^ Hindu Law/ page 
680, no less than seven mntts, being among the most colobratcd, 
owe thdir origin to the greaf Adwaita Philosopher Sanbaraoharya. 
Other mutts not less numerous or important following the tenets 
of the ATshisht adwaita system of Eamamijacharya are traceable to 
that teacher. The well-lmowm eight mutts at ITdipi, the centre of 
the Dwaita system of thought, arc on all liands admitted to have 
been founded by Madhwaehar} a, the chief expounder of that 
system. The Budra mutts of this Presidency., of which those at 
Dharmapuram and Tirnvacliithorai are the chief, represent Avhat 
is known as the Saiva Sidclhantam. 

The influence exercised by mutts as centres of learning on the 
religious and other literature of tlie country cannot bo clonied. 
The varied and well-known contributions made thereto by the 
famous Viclyaranya Bwami of the Sringori or Sa}*ada Mutt, or 
under his auspices, are among the most conspicuous examples of 
this kiiifL There is scarcely a branch of learning considered 
by llintlas as important, to which Vidyaianya or the scholars 
Avhomlie gathered round him, did not make valuable contri- 
butions, and it is to his commentaries that the modern world 
oAves its knowledge of the traditional meaning of the oldest of 
sacred, books— the Rig Veda. Nor has the iulluencc of the mutts 
at DhariBapiirain,Tiruvaduthorab &e., on the I)ra.vidiaii literature 
i>ecii iueoiisi<lerab 1 o , 
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Though ill rceciit times the men who have succeeded to the YiDTAPURrs-A 
headship ol the miitfcs have < 2 rcnerallv hocn inferiorj their prcdcces-* "^s^vami 
sors; as a whole, were men of bar.niij<:c and. piety, who adequately 

" YlDTANXUni 

innusicrcd to the spD‘itiia.1 wanis or the coiiimaintv,, and even nOAv Tirtha 
the heads of some of these mutts enjoy the esteem, of the community 
and continue to serve more fa* less the purpose intended. Such 
having* been the origin and olijcct of tlnese institutions, W'hieh have 
embraced the whole Hind n popiilaiion of the eountry, and numbered, 
among their adherents and supporters, princes and noblemen, it 
goes without saying* that 'the cstaldishmcnt of these mutts Avas 
followed by their lieing more or less well endowed. 

As to the rights of the Swramis in relaiion. to the mutts and 
t.heir endowments there was on the one hand the cardinal priiicipio 
of the laAv of the land that properties given for the maintenanee of 
eharitios, religious or otherwise, wmro ordinarily iiialienabio (West 
and Bilhlci*, ‘ Hindu LaAAq ^ pages 201 and 202 {Maharanee Shllm- 
source Dehia v. MofliooraitatJi Arh(irJo{l)^ Prosanna Kumari 
Bebya v. Golah Chand Baboo{2)^ Narayan v. Chintamani^d) and 
Gollecfor of Thancf v. H((}dsiiara}n{4i))^ and on the other, the fact 
that the Swamis were imi. mere employees or subordinates in the 
institutions, but heads thereof, whose duty it AA^as to promote 
learning and further the interests of religion; such heads moreover 
as ascetics not prone to lie airccled by motives incident to Avorldly 
life, requiring loss restraint in dealing with properi}" than 
ordinary men. It folloAAoid tiierofore that the law gave them over 
Avhat remained of the inc.omc after defraying the establish crl 
charges of the iiistitritious, a full poAAmr of disposition, AA-hilc 
in respect of the corpus it treated the individuals composing the 
lino of succession, as in the position of tenants for life {Baboo 
TJ lino da Per shad v. Nil Jlladhiib Bose{h) and K/rmalehand v. Madia* 
devyirlif})). I think it right to add that I am unable to agree Avith. 
the conclusion in Bamm/miha Pandara v. Sellappa OheUi{7)fil 
is to l)c understood as implying that a debt incurred by the head of 
a .mutt, though proper and appropriate Avith reference to the head 
Avho incurred it, would bind the property of the institution in the 
hands of his successors oven though the debt is not shown to have 

(l) 13 MVl.A., 270. 

(3) I.L.m, 5 Bom., 393. 

(5) 20 Suth. AAOR., ( Or.), idh 

(7) I.LJ?., 2 Mud., 175. 


(2) L.R.,2 LA., 145. 

(4) 6 Bom., 546. 

(6) 12 Bom. H.O.R., 214, 
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becti iiionrj'ud for a purposo noeessarv for tlu* iuaiii.toiia.DCc of tb** 
institution as a mntt. 

Nevortheloss it mnst be admitted that there is no di.L'oct aiitbority 
pointing out tlio prooiso jural cluiraetor of the heads of institutions 
of the kind referred to aliore, lu doterminiiig what that is, it is 
hut right and noeessarv to refer to the view taken In- the law with 


rofereneo to another set of institutions -wliicli owe their origin to 
the same causes that operated to bring mutts into oxisteiioe. Of 
eouuse, I refer to touiplos which, along with mutts, in order that 
organised worship of God and spiritual knowledge might go hand 
in. hand, the religions instinct of the people designed as places of 
public resort for worship, and which were endowed far more richlj 
ihan mutts. No donlit tlioso w'ho have made aiul still make sucli 
endowments do not look upon what the oudo-wments ai-e dedicated 
to in tne light the law \iews i]ie.in. ItiVon with rcfercuco to donors 
in countries w^horc anthropomorphic ideas of (lod tind little place, 
it has been observed : His worsliippers who gave him lands and 
goods regarded him, if in one sense as a .saponiatural person, yet 
in another and a very real sense, as a natural person ; he was no 
creature of hninan ihoug-lit, ho lived and could hold property ” 
(Pollock and M.iutlaiidX ‘ .History of the Euglisii Law,’ Voinme I, 
■ 181 ). It is not strango therefore that in a country like this, where 


tlio sacicd hooka of the people abound in personified descriptions 
of the deity. His powers and attributes, ihe ladicf of donors 
.sbonkl 1)0 similar and oven stronger, as wall be scon from Boon/a 
Fcmliai-' V. Sheo Proni/aii(l). wliore L'aodoimell and Tottenham, 
JJ., observed: According to Hindu no'tions, when an idol has 
once been so to speak eonseomtod by tho appropriate coremonv 
!)eing ])erformed and mantra pronounced, the deity of which the 
idol is tho visible symbol resides in it‘.” It is to give due effect to. 
such a sentiment, widesj)road and deep-rootod as it Jias always 
lieen, with reference to smnetldng not capable of holding property 
as a natural person, that tho l.aws of most countries liave lanetionod 
the creation of a fictitious person in the matter, as is implied in the 
felicitous ohservatiou made in' tho work already cited : « Perhaps 
the oldest of all juristic persons is tiio Go<l. hero or the saint ” 
(Pollock and Maithmd’s ‘History of English Law.’ Volume I 
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That the consecrated idol in a Hindu temple is a juridical 
person has Ixiori expressly laid down in Manohar Ganesh v, 
Lakhmrmn{l'). which Mr. F.raiiiiath Saraswati, the author of the 
‘ Tagore Lectures on Endowinoiits/ rightly enough speaks of as one 
ranking as the leading case on thr subject, and in wdiich West, J.y 
discusses the -whole matter with much erudition. And in more 
than GDC ease, the decision of the Judicial Committee proceeds on 
precisely the same footing i Maharanee Shibessowree Bebia v, 
Mothoorcinath Achm'joijl) and Frosanna Kmnari .Bebya w Golah 
Cfmml B(jboo{Z)'], Such ascription of legal personality To an idol 
must however bo incoiiipleto unless it be linked to a natural person 
with reference to the preservation and management of the p]*oporty. 
Hence the treatment of idols as if they wore infants perpetually, 
and the provision of human guardians for them variously 
desigoatod in different parts of tlie country. In Frosanna ICuniari 
Behya v. Golah Chaml Ijaboo(S) the J udicial^Coiiimittee observe 
thus : ‘‘ It is only in an ideal sense that property can be said to belong 
to an idol and the possession ajid management must in the nature of 
things be entrusted with some person as shebait or manager. It 
w^ould seem to follow that the imrson so entrusted must of necessitj^ 
be empowered to do whatever may be required for the service of 
the idol and for the l>eiicfit and preservation of its property at 
least to as great a degree as the manager of an infant heir — 
words which seem to he almost an echo of -what was said in relation 
to a cbiirch in a Judgment of the days of Edward I : ‘'A chure! 
is always under age and is to Tbe treated as an infant and it is not 
according to law that infants should be disinherited by the 
negligence of their guardians or be barred of an action in case they 
would complain of things wrongfully done by their guardians 
wdiile they arc under ago’^ (Pollock and Maitland^s ‘History of 
English Law.’ V’olinne I, 183)— a principle which it were to be 
wished the law had held fast to in the matter of the application 
thereof to a greater extent than is now the ease in connection with 
the law of limitation for suits. 

Buch being tire position unequivocally taken up by tbe law 
with regard to one set of these kindred institutions, it seems but 
rigdit to adopt a Bimilar theory witli reference to the other set of 
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iastitulioBS also, with only so .much iwodifieation as coriaiii special 
features of ilio latter necessarily call for. In tlie ease of temples, 
tlie ideal person heing tlie idol itself the natural ciistodiaii of the 
property, who has no henelicial interest Avliatsocver in the 
ondoAvinents, bnt occupies the fiduciary position of a mere manager 
(Jttijl/odnmki Dome v. Puddommey Dossecd.l)) may not improperly 
1)0 looked upon, as suhjeet strictly to the liabilities of a trustee. 
In the case of the nintts, however, though there arc idols connected 
therewith, the worship of srieli is quite a secondary matter, the 
principal purpose of such an institution heing the niaintciiarice, in 
circumstances likely to cominand duo respect and estimation, of a 
lino of competent religious teachers, who, as already showni, are 
given for the welfare of the foundation itself, a real and, so to 
speak, heiieficial interest in Ihc usufruct, the restrictions governing 
the disposition whereof by them heing of the nature of a mere 
moral obligation. Having regard to those facts it is obvious that 
tlie correct vicAV' to b<> taken is that in the case of mutts the ideal 
person is the office of the spiritual teacher Aoharya, Avhieh, as it 
were, is incarnate in the person of each sueeessivo Swami who, for 
tlie time, is a reed owner and not a mere trustee. 

He is, as ho would 1)0 described in England, a corporation sole. 
The eircumstancG that some controversy hangs round this phrase 
of tlie English law Bcc<i not deter one from applying to eases like 
the present the concept wdiieh underlies it; tlie objection is bnt 
to the name (Wooddeson’s ‘ Vinerian Lectures on flic Laws of 
England/ d71), while the concept itself is not peculiar to iliat system 
of law" iLord Ifackeiizie^s ‘Eornan I.iaAv,’ Ttli CK'lition, 103) and 
is, as Mr. Salmond rightly observes (LTurisprudenco/ 347 (note)), 
perfectly logical and eapalile of serious and profitable uses, as showm 
by the fact that modern legislation has in effeot created similar legal 
persons with reference to certain public offices. Tlio following 
observations of the learned aiitlior just referred to (/ Jnrisprndence,’ 
340) may lie quoted as serving to clear up the source of error and 
confusioii in regard to this particular kind of legal personality. 

Tlie, chief difficulty/’ he says, 'ffin apprelumding the true nature 
of a corporation sole is that it bears tlie same name as the natural 
person who is its >solo member and who represents it and acts for it. 
Each of them is tJio sovereign, or the bishop or tlie solicitor to the 


(1) U B.uu m Hfc p. 330. 



* 

Vou:xxvii.] ]\[AI).11AB BERIEB. Mo 

trcasiirj*. Ncvoilliolesy^ under eaeli of thes(?‘ names hvd persons live, vidvaim-kna 
one is a liuiAian l)ein«r’ adniinistering for tlic time being the duties 
and affairs of the ofFieo. lie alone is visible to tlio eyes of laymen.. 

The other is a iiivibieal being wliom on]}’* lawyers know- of and Tiftiia 

whom only the rye of tlie law can pereeive. lie is the true 
oeenpaiit of (lie effiec. lie never dies or retires; the other, the 
person of flesh and blood, is merely his^ agent and rcprese.iitativc 
through whom ho performs his functions. The living official comes 
and goes*, but this offspring of the law remains tito same person.’^ 

And it scorns to me the concept iljus well explained is the one best 
adapted to carry out the objects and purposes of in.stitutions of the 
character of tliosc mutts. 

This being my view as to the real and precise jural cliaraetor 
of the head of a miiti of the kind under consideration, I must hold 
that the first .defendant did not forfeit his position as head of the 
mutt by the more fact of his Innaey, in the absence of any 
satisfactory evldenve of custom with reference to tin’s particular 
mutt — a point on whicli I am in oi,itiro agreement with the 
Subordinate Judge, considering that what evidence there is on the 
question point, ^ alfogcthor against the existence of any such eri.sto 3 n. 

It is scarcely necessary to say that under the Hindu T^aw itself, 
lunacy does not operate to divest rights already acrpiircd ; and the 
analogy, so far a,s this questio]! of lunacy is concerned, presented 
by the cases of a l»isbop and of a l)enclieed clergyman in England 
is distinctly in favour of the conclusion arrived atTy me. As in 
them so hero, lunacy could only result in the lunatic’s power of 
action remaining suspended during the continuance of the distemper 
and the vicarious discharge of his functions being provided for in 
accordance with the established requirements of the institution ((/. 

Barn's ^ Ecclesiastical Law/ Volume I, 306, Title Co-Adjutor ’ 
and Pope on bLunaev,’ 2nd edition, 370 and 371)— a matter to 
wliicli, as the evidence shows, due attention appears to have been 
paid by the committee appointed to take charge of the estate of the 
first defendant whei.i the inquisition was found. 

It is thus clear that neither on the date of the plaintiff’s 
appointment as alleged l)y him, nor at the date of liis suit, was 
there a vacaney in the headship of the mutt to be filled up by 
whomsoever such filling up may have liad to be done. The 
appointment relied on by the plaintiff could not therefore ho held 
to have eonfeiTod on him any right to the mutt, assuming the 
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existence of the dwandva right, as to which, however, it is not in 
tlie cirouiiistances necessaiy to give any opinion. 

I would therelore dismiss the appeal with costs (one set), 

Ihi/iSHYAM AyyangaR, J. — The plaintiff (appellant), a minor, 
sues f oT* a declaration that he has been duly ordained and appointed 
swaini or head of the Bhandarkare Mutt by the Swami of the 
Eliimasoti] Mutt, for recovery of possession of the mutt with all its 
])ropei‘ties and endowments from the second defendant, and for 
loeovery, from the third defendant of some of the mutt idols and 
jewels in his possession. The plaint mutt, which is endowed 
with the landed property standing in the name of the presiding 
deity and an annual tasdik allovrance from Groveimment, is situate 
ahoiit ten miles from Udipi, the centre of Madhwa religion, and is 
oae of a number of ancient mutts in that part of the country ; the 
Bhiniasetu (or Bhimanakatte) Mutt (about 54 miles from Udipi), 
situate in the present Mysore Province, is another of them. The 
plaint mutt was till lately presided over by the first defendant, who, 
admittedly, had been duly appointed to the office by his predecessor. 
On the 24th dune 1896, the first defendant was, on inquisition, 
found a lanatio by the District Judge of South Caii^ra, under Act 
XXXV of 1858. Some time prior to his lunacy he had selected 
and ordained his brother’s son Vidyasamudra, his disciple and 
successor ; and it is admitted that the said V idyasaiaudra, a minor of 
about 15 or 16 years of age, continued to perform the worship of 
the deities of the mutt after the lunacy of his j)reeeptor. Tho 
diseiplc, however, died on the 9th October 1898, and tho head of 
the Bhimasetii Mutt, claiming that the two are dw^andva mutts, 
purported to ordain and appoint the plaintiff as swami of the plaint 
mutt on tho 23rd November 1898. It is not clear from the plaint 
whether the plaintiff’s appointment was as successor to the first 
defendant or to the deceased young swami (the disciple of the first 
defendant). TheBhimasetu Swami, however, as the plaintiffs 
twentieth witness, declared that he appointed the plaintiff to succeed 
both the fi.rst defendant and his disciple. The position taken by 
the plaintiff apparently is that the first defendant by reason of 
his lunacy vacated his office, that thereupon he was succeeded by 
his disciple Swami Vidyasamudra, that on the death of the latter 
without nominating a successor, the office of head of the mutt 
became vacant and that the Bhimanakatte Swami, by reason of the 
two mutts being dwandva mutts, was entitled to appoint him 
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aueoessor. in this view it is contended that the appolnfiiient of Vidyapubna 
the socojkI defendant, .nnder section 0 of Act XX XY of 1858, ns 
^ nianagor ui tlic estate of the first defendant wil 1 ho inoperative ^ v, 
so far t\s the miftt and its piopoities arc eoneoriicd — o.s these 
properties wc?ro held l)y the first deefendant inerelv as trustee — Swami. 
though his appointment under se<jtiou 10 of the Act as tlic ‘gnarrlinid 
of: the person of the lunatic will hold ge-o.;!. 

On the iirst of these points, the Buhordmato Judge finds that 
the plaintiff lias entireij failed to estahlisli that tlio head of the 
.mutt forfeits or va,cates his office l)}^ 3 *eaaon of Ms becoming a 
liinatie. llo further finds that there exist no dwandva rights 
between the plaiiit mutt and the ilhimanakatto Mutt and that Llie 
plaintiths apponitinent was therefore invalid even i.f tliere was a 
vacaiicw of the headship of the phaiiit rnuft. On those fiiulings he 
has dismissed the plaiiitiiT's suit; and the principal eontoiitious 
raised in appeal arc that the office lias bceorao vacant by reason 
of the first defomlaiitts lunacy or iliat at any nite, in aceordaneb 
with the jaineiples of the law applicable to iriitstev's, the appoint- 
ment of tlio plaintiff as a now trustee or head of t!io mutt io. 
placo Of the first defendant who lias become hniatie is legal and 
valid and that tlie plaintiff has established the existence of 
dwaiidva rights between the plaint mutt and the Eliimaiiakatto 
Mutt. 

In the view whicli I lake of the c;iso,, it is iin necessary to 
consider and decide whether the plaint, mutt and tiro Ehiixianakatto 
Mutt arc dwandva mutts. Having regard hoAvover to the faettnat 
the first defendant died since the institution of this suit and thus 
a vacancy has, in any view, oeciirrcd, I vshould have preferred to 
decide this question also, if oiu* decision thereon could bind all 
parties eoiicenieJ. Eut 1 refrain from doing so — though the point 
was argued before us at considerable' length — as any decision that 
we may oomc to on the point, in the present suit, will not bind the 
Bhiinanakatto Mutt, the head of which is no party to this suit, nor 
the Paryaja Swami, for the time being, of the Udipi Srikrisliiia 
temple, on Avhosc behalf a right of nomination is set up, though he 
is no party to the suit and who, in fact, has, on the death of the 
first defendant subsequent to this appeal, ordained and appointed 
a person as successor who for the purposes of this appeal has been 
joined as the (eighth respondent and) legal representative of the 
first defendant, 
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Ob tiiG other qriestioH argued before ns, I am cloarlj of opiidoii 
that the Subordinate Judge has come to a right conclusion in, 
holding that the first defendant has not vacated his office b}' reason 
of his lunaev. His conclusion is fully supported not only hj the 
evideneo of the defendant’s witnesses— some of whom, arc the 
heads of some of the TJdipi Mntts — but also by the evidence of 
several of the plaintiff's witnesses — among w.hom also there arc the 
heads of some others of the Udipi Mutts. An instance is also 
referred to^ by the defendant’s tenth witness, of a swami of the 
Piittigc Mutt having been a lunatio for a time — daring which liis 
disciple performed the puja — and having resamed his office on 
recovery. In the present ease too, the Suhordinatc Judge finds 
that the first defendant himself was on a former occasion a lunatio 
for aboat a year and then recovered for a short time a.iid that oven 
after ho had been adjudged a lunatic in 189{), he has had lucid 
intervals. The evidence in the case as to the effect of lunacy is 
also in consonance with the principle of the Hindu law that insanity 
does not divest a person of rights and estates that have already 
vested in him. The Suhordinatc Judge has therefoi’e rightly held 
that the disciple Vxdyasamudra never became the head of the.mutt 
or succeeded the first defendant, that in fact he was never installed 
in the Gadhi on the declaration of first defendant’s lunacy and that 
the mere fact of the disciple worshipping the jnutt deities during 
his guru’s insanity docs not amount to his installation, as it is 
shown by the evidence on both sides that any other swami also 
might on such occasions perfo3*m the puja. 

I may add that the attempt made on behalf of the plaintiff to 
establish that the first defendant has also forfeited his office by 
reason, of his immorality lias entirely failed a-s the first defendant 
has not, for any such cause, been outcasted or oxcommuriicatod — as 
was once done in the case of the Piittige Swami {vide Appeal .No. 66 
of i881)“~An which case the head of the mutt can be properly 
deposed from liis position. 

No usage or custom having been proved regulating the procedure 
eoiise€|iient on the lunacy of the head of a mutt, the important 
question to lie decided is what is the effect of it, under the general 
law, as regards his relation to the mutt and its endowment ? ” 0.ii 
behalf of the appellant it is urged by the learned Advocate-General 
that the head of a mutt is a trustee or at any rate his position is 
analogous to that of a trustee and that on the analogy of the 
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.Eiiglisli Low of Tj’iists*— ‘wliicli is compoudioiislj roprodneed iu 
sections 73 and 74 of tlio Indian 'Id*ust>s Act — shonkl be held that 
a new head of tlie niiiit may ht? appointod in his place, ly the 
pei'soii, if 011 }% cntitled' to do so or by the Court, if the former 
head, by reason of his lunaeyj becomes personally incapable to act 
in the tiaist. ' ■ 

If the head of tlie gnitt was a trustee and the trusts of the 
institntioii were of the class- to which ilio general law of tiaists 
relates, this arguinciit will no donlit carry weight ; and in a ease, 
like the present, in which the head of the mutt has Ijeon on 
inquisition found a lunatic by the Idstrict Court, which is the 
^'principal Civil Court of Original Jurisdiction’' referred to iu 
soetioii 73 of the Indian Trusts Act — the person, if anjy entitled 
to appoint a new head need not make aiyv special application 
to such Court for an adjadicaiion that the liead of the mutt 
is, by reason of his lunacy, personally iueapaJilo of acting 
in the trust, but may without sucli application appoint a duly 
qualified person as bead of the mutt in the place r)f the lunatic. 
The fact that a manager of iho liina lie's estate has, in tliis 
case, hoen appointed under section 9 of Act XXXV of 1858, 
will make no difference (c/' Lewin on ‘ dhusts,’ lOtli edition, 
8204; Pope on ‘^Lunacy,’ 280-290) for the estate of the 
liinatie, whether the same be a trust estate or his own, will still 
continue vested in him and the manager can only manage the 
estate of the lunatic, but not oxeeute tlie trust, which involves the 
exercise of discretion. The appointment of the second defeiidant, 
in this ease, as guardian of the person and manager of the estate of 
the first defendant (vide Siimvma Charya v. Kesava Charya{l))^ 
will. 1ic no impediment to the plaintiff’s appointment as trustee and 
head of the plaint mutt, if the nomination of its head in cases of 
vacancy rested, according to usage and ciisionq with the head of 
tlie Bhiniasetii Alutt. 

I am, however, of opinion that the head of a mutt, as such, is 
not a ti'ustce in the sense in which that term is generally understood 
in the Law of Trusts, and the decision of the question under 
consideration cannot therefore properly be governed by the 
principles regulating the appointment of new trustees or ly 
analogies derived therefrom. I may also add that in the case of 

(1) t.L.m, 21 Mad., 402. 
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Eereditarj trustees in India and other trustees liaving a beneficial 
interest in the trust property, the principles of the English Law of 
Trusts-- Embodied in the Indian Trusts Act— as to tho appointment 
of new trustees, when a trustee becomes incapable of acting by 
reason of nnsoundness of mind, &c., are inapplicable. So far, at 
any rate, as mahunts and. heads of mutts arc concerned, the real 
analogy is, in my opinion, to be derived from the law relating: io 
Common Law ‘ Corporations ’ partionlariy ^ Ecclesiastical Corpora- 
tions Sole,’ for ill many respects' there is a striking similarity 
between these English Eeelcsiastieal Corporations and tlie ancient 
and well-established mutts in India like tho plaint mutt. I am 
unable to accede to the learned Advoeate-tTCiicral’s contention that 
the idea of a corporation is an advanced conception of jurispriRience 
inilmown to the Hindu Law% Witliout implying that d.Vusts ’ in 
the ordinary sense arc unknown or foreign to Hindu La^w (see the 
Tagore Ca8e{l). I should say that the notion of a corporate body as 
a legal entity is clearly recognized and is decidedl}^ more in confor- 
mity with the genius of the Hindu Law than, tlie conception of 
trusts ” ( Webb v. 3IcwpIimon{2) decided by the Privy Oonnoil on 
1st Julj^ 1903, In Manohar Gaaesb v. Sir Baymond 

West, a profound jurist and eminent Hindu lawyer, observed (at 
pages 263 and .264) that “ the Hindu Law, like the Eoman Law 
and those derived .from it, recognizes not only corporate bodies 
with rights of property vested in the corporation apart from its 
individual mem hers, but also tho juridical persons or subjects called 
fouiidations. A Hiicla wEo wishes to ostablisii a religious or 
charitable institution may, according to liis law, exj)reas his purpose 
and endow it, and the ruler will give effect to the !}oiiiity or at 
least protect it, so far at any rate as it is consistent with his own 
dharma or conceptions of morality. A trust is not required for 
this piii-pose ; tho necessity of a trust in such a ease is indeed a 
peculiarity and a modern peculiarity of the English Law. In 
oa,i*ly times, a gilt placed, as it was expressed, ' on the altar of god ’ 
sufficed to convey to the church the lands thus dedicated. Under 
the Roman Law of pre-Christian ages, such dedications were 
allowed only to specified national deities. After Christianity had 
become tho religion of the Empire, dedications to particular 


(l) lull,. I. A. Biu». VoL 47 at p. 71. (2) 8 Calc. W.X., 41 at p 47 
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churches or for the foundation of churches and of religious and Vibyapuena 

charitable institutions were much encouraged. The officials of the 

chinch were empowered specialh' to watch over the administration -y. 

of funds and estates thus dedicated to pious uses, but the immediate Tirtha ^ 

beneficiarj was conceived as a personified realization of the chiuch, Swami. 

hospital or fund for ransoming prisoners from captivity. Such a 

practical realism is not confined to the sphere of law ; it is made 

use of even b}^ merchants in their accounts and hy furnishing an 

ideal centre for an institution, to which the necessary human 

attributes are ascribed {Bhadphale v. it makes the 

application of the ordinary rules of law easy, as in the case of an 

infant or a lunatic. Property dedicated to a pious purpose is, by 

the Hindu as by the Roman Law, placed extra eommeremm^ with 

similar practical savings as to sales of supeiHuous urticles for the 

payment of debts and plainly nocossary purposes. Mr. Maej>hersoii 

admitted for the defendants in this case that they could not sell 

the lauds bestowed on the idol Sri Ranchhod Eaiji. This restri(3tioii 

is like the one by which the emperor forbade the alienatioii of 

dedicated lands under any circumstances. It is consistent with the 

grants having been made to the juridical person symbolized or 

personified in the idol at Dakor.’^ Dealing with the same subject, 

the learned authors of the ‘Digest of Hindu Law’ (West and 

Biihler, 201 and 202) remark : “ The idol, deity or the religious 

object is looked on as a kind of human entity and the suoeessi^^o 

official ors in worship as a corporation with rights of enjovinent 

but not generally of partition or alienation, except so far as this may 

])e necessary to prevent greater injury. Such ondowmeiirs are 

frequently founded by subscriptions and arc augmented by gifts 

and bequests simply to the institution. No rules have, in a 

majority of these cases, been formally prescribed. The intention 

of the founders has to be gathered from the traditional praetieo 

and the succession is thus determined by the custom of each 

particular institution, though this may have become embraced in 

some more extensive eustom< And as to the managcmient of an 

endowment, it is not competent for the holders in one- generation 

to impose rules on those of another. The endowment once marie 

cannot be resumed, but performance of the duties may be 

enforced-” Again (at pages 185 and 186, footnote) ‘‘ The ideal 


(1) I.L.U.,, a Bom., 122- 
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ViDYApnixA personality of tlie idol is recognized in. man}' oaftes. Under tlio 
"sw 'iMi Law, the res sacm^ in the higher sense, wo'e dedicated to 

the public divinities and this dedication required the ooncurreinoe 
*TnmiA of the public anthorit}’' .... The sense of the dominant 
interest of the sovereign makes itself manifest, cvmn amongst the 
pious liindiis, in Narada’s rule that ^whoever gives his property 
away (/.e., makes a religious dedication, as gifts for merely secular 
purposes wore cliscomitenaneed) must liave a special permission 
to do so from the Tving. This is an eternal law ^ (‘ Narada/ 
Trans]., 115. See also Yyar, May, chapter lY, section VII 5 
paragraph 23) . . . . No legal restriction has been placed 

on the dedication of property to either public or private religions 
purposes .... The hialienablo cliaraoter of land coii- 
,, secratod to religious purposes has been generally recognized, 
under the Boman, Christian and Muhammadan systems as vycII as 
by the Hindu I^aw and under all has sometimes been found as an 
embarrassment/^ 

liiMxtJiaranps'ShihesBoiiree Delia v. MotJiooraaalh Ac]iarjo{\)^ in 
which it was held that lands dedicated to the services of an idol 
cannot be alienated by a shebait, though he can create derivative 
tenures' and estates conformable to usage (cf. Proviso 2 to section 
11 of the Madras Eent Eoeovery Act, YII of 1365), tlioir Lordships 
of the Privy Council virtually base their decision on the theory of 
the idol being a juristic jerson and they observe (at page 273) 
that the rents constituted, therefore, in legal contempilation, its 
property, Tlie shebait had not the legal properly, but only the 
title of manager of a religious endowment. Again in Prosanua 
Kumari Dehija v. Golab Uheund Baboo{2)^ in which it was held that 
sliebaits wdio succeed oneaiiotlier from a continuing representation 
of the thhiither property, that though such property is generalh’- 
iiialienahlo, }'et it is competent for the shebait to incur de])ts for 
the proper expenses of keeping up the religious worship, repairing 
the tcniplo, &e., and that judgments olitained against a sliobait in 
respect of such debts are binding upon succeeding sliebaits, though 
tlie decrees could bo executed only against the (oiuTent) rents and 
profits of the debuther property. Sir Montague Smith, in delivering 
the judgment of the Judicial Committee, rof erred to the idol as tho 
owner of tho property in an ‘ideal sense,' though in tlie nature of 


(!) 1 :^ MJ.A., 270. 


(2) L.ll., 2 LA., 145. 
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tilings, its possession and nianagemeut must be entrusted to 
. some person as shebait or manager. In Juggodumbfi Dossee r. 
Ptui damme if Do8m{l) -the High. Court of Oalontta observed (at 
page 3d0) “the ownership of ihe dehutber property is rested in 
the idols, the sliebaits being, strictly speaking, not trustees for 
the idol, bo,t managers,” In Waratian y. Chintaman{2) and the 
Oollectw of Thana v. Mari 8Haram{^) it "was held, on the 
aiithorit}^ of the decision of the Privy Council in Pro&cmna Kmnari 
Debya v, Qolah Ghand Bahoo{4^, that religious endowments in this 
country whether Hindu or Muhammadan are not alienable, though 
the anwMnZ revenues of simh endowments, as distinguished from the 
corpus^ may be pledged for purposeB essential to the iiistitiition 
endowed. 

The religious foundations known as debuther^ devastanams or 
temples are the most numerous in India and have the largest 
endowments, especially in the shape of lands, assign&cnt of public 
revenue and Jewellery. These institutions have been established 
for the spiritual benefit of the Hindu community in genera! or for 
that of paiiioular sects or sections thereof. The management of 
these institutions is vested in one or more persons variously known 
in this Presidency as dliarmakartas, panchayets, uraians, &e., 
but referred to in the Religious Endowments Act (XX of 1863} 
and in judicial decisions as trustees, managers or superintendents. 
Their office is either hereditary or for life and, as a general rule, they 
have beneficial interest in the endowments or their income. As 
already stated, the worshippers are beneficiaries only in a spiritual 
sense, and the endowments themselves are primarily intended 
fur spiritual purposes, though indirectly and incidentally a good 
number of people derive material or pecuniary benefit therefrom 
as office-holders, servants or objects of charity. In the decisions 
above referred to at length, the presiding idol is treated as a 
juristic person in whom the properties constituting tlie endow- 
meats are vested. The question has not been suggested or con- 
sidered, whether the community itself for whose spiritual benefit the 
institution was founded and endowed may not more appropriately 
be regarded as a corporate body forming the juristic person in 
whom the properties of the institution are vested and who aci 


<Vs 15 318. I.L.R, 5 Boai,, 393. 

(3) J.n.B., 6 Bom.. 546 a.t p. 552, (4) L.K., 2 LA., 145, 
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throngb one or more of the nf.tnral persons forming the corporate 
„these latter being the dharmahartas or panohayets, & 0.5 
charged with the execution of the trusts of the institution and 
possessing strictly limited pov^'ers of alienation of the endowments, 
as defined in the cases cited above. Though a fluctuating and 
nnoGrtain body of men cannot claim a profit a pretidre in aBmp 
sob, nor be the grantee of any kind of real property (see Goodman 
V. Mmor of Sattash{l) s yet there is high authority for treating such 
a commimity as a corporati-m or jnristio person in relation to 
religious foundations and endowments. Dealing with the history 
of Church Endowments, Savigny says ('Jural Eelatiom ^ trans- 
lated by Eattigan, 196-198}. " Since, then, under the (xoverm 

ment of Christian princes, Church Institutions appeared as 
juristical persons, what is the precise point to w^hich we have here 
to ascribe the personality, or how are we to form an accurate con- 
ception of the* subject-matter of the Eights of Property e.xisting in 
them ? Above all, the following contrast to the earlier period is 
here rnmistakeable. 'I'he ancient Gods were conceived as in- 
dividual ' Persons ’ resembling individual visible men that one sees 
around one, and nothing was more natural than that each of them 
should have his own personal property, while it was only a further 
development of the same thought when the God who was 
venerated in a particular temple wm represented as a Juristical 
Person and indeed even granted personal privileges. The Christ- 
ian Ohiiicli, on the other hand, rests on the belief in One God and 
it is united together by this common belief and by the distinct 
revelation of that one God to one Church, It was an easy matter 
therefore to import the same principle of unity also into Property- 
relations and this coneeptioB in fact finds expression in wholly 
different periods 01 time^ as well in tlie teachings of writers as in 
the eentiments and mode of expression of the individual Founders 
of Endowments. Thus it happened quite CiUiimonly that at times 
Jesus Christ, at other times the Universal Christian Churoh or, 
her visible head, the Pope was designated as the Proprietor of the 
Church Estate. But a closer eonskhn'ation must load to the con- 
viction that this conception is wholly inapplicable to the neeessarily 
restricted province of law and that the recognition of individual 
juristical persons even with reference to Church Prc'perty must be 


(1) L.B,, 7 A.C., 633 at p. 648. 
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substituted for it , The subject of the siiceession (where 

a testator leaves property to a church) is therefore a particular 
ChiiTch Oomiiiunitj, that is to say, the corporation of Ohiistians 
appertaining to that church .... These writers uniformly 
recognize the particular Ohiireh Oonimunitj as the possessor of 
the Ciinrcli property, for instance, therefore, in regard to Parochial 
Estates, the Totality of the Parishioners/’ (Sqc also Pollock 
and Maitland, ^ History of the English Law,^ Volime I, 4804.) 
For all practical purposes however it is immaterial whether the 
presiding idol or the coinmnnity of worsliippers is regarded- as the 
corporation or juristic person in whom the properties are vested, 
though from a juristic point of view tliere may be a difference of 
opinion as to which theoiT is the more scientific. In the words of 
a recent writer on Jurisprudence (Salmood’s ‘Jurisprudence^ 
(1902), 346) “the choice of the eorpirs into which, tho law shall 
breathe tho breath of a fictitious personality is a matter of foiin 
rather than of sul^sta.nco, of lucid and oonipendions expression, 
rather than of legal principloP though, as pointed out by the same 
writer, the tendency of English law is to prefer tho process of 
“ incorporation ’ (of human beings) to that of pjersonifieation 
(of objects, e.//., a charit}^ or of institutions, e,g,, a church, &e.). 

Next to these temples and devastanams, the most important 
religious foundations in this country are the ancient mutts presided 
over almost invariably by learned and pious ascetics. Hie origin 
and growth of these mutts is described in the judgments of this 
Court in Sanimantha Paadara v. Sellappa Chetti{l) and in the 
reoGiit work of Mr. G-hose on * Hindu Law ’ (chapter VUI). Aa 
stated already, there is a considerable similarity between these 
mutts and ecclesiastical corporations in Europe, in respect of their 
origin, gj’owth and object. Speaking of the early history of 
bishops in Europe, Oripps, in his ‘ Law of the Church and Clergy ’ 
(3rd edition, 74) observes : “ For many centuries after the Christ- 
ian era, the bishop was the iniiversal incumbent of his diocese and 
received all the profits, wliich were then but offerings of devotion, 
out of which he paid the salaries of such as officiated under him 
as deacons and curates in places appointed. Afterv/ards, wlieii 
{hiirolies became founded and endowed he sent out his clergy to 
reside and to officiate in those churches, reserving to himself © 
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eertaiii niiiiaber in hk cathedral to coimsel and assist The 

origin and growth of mutts in this country is thus described in the 
two jodgnients of this Court already relerred to : A preceptor of 
religious doctrine gathers around him a number of disciples whom 
lie initiates into the particular mysteries of the order and instructs 
in its religious tenets. Such of these disciples as intend to become 
religious teachea's renounce their connection witli the family and 
all claims to the family wealth and, as it were^ affiliate themselves 
to the spiritual teacher whose school they have entered. Pious 
persons endow the schools with property which is vested in th^ 
preceptor for the time being and a home for the school is erected 
and mattam constituted ’’ Sambmdha Poundani Sannadhi 
V. Kandamrm Tcmhiran{\)}. The ascetics who presided over 
them were held, owing to their position as religious preceptors and 
often also in consequence of their own learning and piety, in great 
reverence by Hindu princes and noblemen who, from time to time, 
made large presents to them and endowed the mutts under their 
control with grants of land. Thm a class of endow’-ed mutts came 
into existence, in the nature of monastic institutions presided over 
by ascetics or sannyasis who had renounced the world.’' The 
object of these mutts is, generally the promotion of religious 
knowledge, the imparting of spiritual instruction to the disciples 
and followers of the mutt and ‘‘ the maintenance and strongthenmg 
oi the doctrines and te-iets of particular schools of philosophy. 
These institutions have thus exercised considerable influence over 
the laymen in their neighbourhood, becoming centres of classical 
and religious learning.’' 'I'he two classes of institutions, vm., 
temples and mutts, are thus supplementary in the Hindu 
Ecclesiastical system, both conducing to spiritual welfare, the one 
by affording opportunities for prayer and worship, the other by 
facilitating spiritual instruction and the acquisition of religions 
knowdedgo— -the presiding element being the deity or idol in the 
one, the learned and pious ascetic in the other. The position of the 
head of the mutt is thus not the same as or analogous to that of 
niaoagers or dharmakartas ol devastanams and temples", but resem- 
bles more that of Bishops and Archbishops in the Christian System 
oi Europe. In the case of temples, the endowments, whether in the 
shape of landed property or tasdik allowances, have to be devoted to 

(1) I.L.m, 30 Ma4.,a7i>. 
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^ tlie carrying out of the specific purposes connected with the temple, 
/.c., the daily worship ami tbo periodical ceremonies and festival- — 
purposes defined and settled Ijy usage and custom and generally 
recjorded in what is known as the ^ dittain ^--and the dbarmakartas 
are mere trustees for the carrying out, or executing of such trusts. 
In the case of mutts, however, such defined and specific purposes 
iminediataiy connected with the mainteiianco of the mutt as an 
institution, are, in the nature of things, voiy limited and a large 
part of the income derived from the endowments of the mutt as 
well as from the money -offerings of it>s disciples and followers- - 
which offerings as a. rule are very considerable — is at the disposal 
of the head of the mutt for tlie time being, which he is expected to 
spend, at bis will and pleasure, on objects of religious charity and 
in the encouragement and promotion of religious learning. His 
obligation to devote the surplus income to such religious and 
charitable objects is one in the nature only of an imperfect or 
moral ohiigation resting in his canscience and regulated only by the 
force of public opinion and he is in no way, whether as a trustee or 
otherwise, accountable for it in law. A corporation, however, like 
any natural person, can act as a trustee (Lewin on ‘Timsts,’ 10th 
edition, 30 ; Kent’s ‘ Commentaries,’ Volume 2, 280), and it is not 
nticommon that a mahmit or head of a mutt, as a corporation sole, 
is appointed as a trustees manager or superintendent of important 
temples, devastanams and katlais, and in that capacity he is 
accountable and responsible, like any other trustee, manager or 
superintendent of such religions instiutions. In legal contempla- 
tion, therefore, the head of a mutt, as such, has an estate for life in 
its permanent endowments and an absolute property in the income 
derived from the. offerings of his followers, subject only to the 
burden of maintaining the institution. Over the corpus of the 
endowment, however, his power of disposition is very limited, as 
in the ease of managers of temples and devastanams. He cannot 
alienate or charge the corpus or the income beyond his own life- 
time, so as to bind the mutt and his successors, except for purposes 
plainly necessary for the maintenance of the mutt. It should, 
however, be borne in mind that such necessity can arise but rarely 
in the case of mutts and at any rate not to the extent to which it 
may in the case of temples. And except under such ciroum stances, 
an alienation of the corpus or a charge thereon made by him and 
debts incurred by him will not bind the mutt’ or his successors 
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merely because the same was made or incurred for general religiou>s 
and charitable purposes appropriate to an ascetic or the head of a, 
mutt. If the decision of this Court in Sammantha Pandani v. 
Sellappa Chetii\l) is to be taken as a ruling that a debt incurred 
by the head of a mutt is binding upon his successor because it 
was incurred for such purposes, though it was not plainly necessary 
for the maintenanee of the mutt as such, I am, with all deference, 
unable to concur in it. 

It will thus be seen that the property of the mutt is, like the 
benefice of a bishopric of the Christian Ghuireh, substantially inali™ 
enable ; the head of the mutt for the time being has, like the 
bishop {vide Stephen's ‘Comm.,’ Yolnme 2, 1 6b i Wall y. 
JSixonCH) ; * Enc, of the Laws of Eng./ Volume IV, tit. ‘ Eccle- 
siastical Corporations ’) subject howeyer to the limited burden of 
maintaining the mutt, absolute dominion over the revenues 
accruing during his life-time. Thus in Knight v. MoBely{6)^ 
Hardwicke, L.O., speaking of the estate of a person — which 
is even more analogous to that of the head of a mutt in India-- 
said that he “ has a fee simple qualified and under restrictions in 
right of the church, but he cannot do everything that a private 
owner of an inheritance can To the same effect, but speaking 
more generally of all ecclesiastical corporations sole, Jessel, M. E., 
in MuUiner v* Midland Railway Company{^) said ; “ As regards 
ecclesiastical corporations sole, it was long since decided as to 
rectors, vicars and others that, though in a. certain sense 
owners in fee sioiple, jet in many respects they had only the 
powers of tenants for life. Of course, no owner in the fee 
simple, can actually enjoy beyond hie life and therefore to 
that extent, they were no better and no worse otf than other 
owners in fee simple. But it was said that being seized in 
right of their churches, they had not the ordinary powers of other 
proprietors in fee simple .... and they were not allowed 
to use their property in the same way as ordinary owners of 
land.’’ Tie Master of the Eolls then points out that “such 
restricted ownership and restricted rights ” are nothing “ new or 
remarkable ” and by way of farther illustration refers to charity 
corporations and municipal corporations. The head of the mutt 


(I) I.Ii.B., 2 Mad., 175. (2) 3 Smith, 316 5 8E.B„ 725. 

(B) Ambler, 175, (4) L.B., II Oh.D,, 611 at pp. 622, 623. 
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being an asceticj tiifji-e are no rights of ‘"inheritance between him 
and his Mood relations and the unexpended portion of the xeTeniies 
devolves, aeccrdiiig to custom, on the succeeding head of the mutt, 
al Hig with the corpus of the mutt |^■^operty. In this respect the 
case of the bishop is different, as thr properties belonging to him 
personally— including liis savings from the revenues of the bene- 
fice — devoh'e upon his legal representatives or heirs, as the case 
may be, and not upon his successor in office, As regards succes- 
sion, it is regulated in the case of mutts by the custom or usage of 
each partiouLir mutt, but in most eases, especially in Southern 
India, the successor is ordained and appointed by the head of the 
mutt during his own Life-time and in default of such appointment, 
the nomination may real with the head of some kindred institn- 
tioii or the successor may be a])pointed by election by the 
disciples and followers of the mutt or in the last instance by the 
Court as representing the sovereign. Eut whatever differences of 
.detail there may be between the head of a matt in India and a 
bishop or other similar ecclesiastical person in Europe, there is a 
striking similarity bctw'een the two in respect of the corporate 
character of the office and the beneficial enjoyment of the in- 
corue by the incumbent and in mj opinion therefore the head 
of a mutt is fis much a ‘ eorporatioi. sole,' as a bishop admittedly 
is, each being- equally •with the other a body politic having 
perpetual succession and being constituted in a single person, 
who in right of some office or function, has a capacity to 
take, purchase, hold and demise (and in some particular 
instances, under qualifications and restrictions, power to alien) 
lands, tenements and hereditaments, to him and his sucoes- 
sors in such office for ever, the sucees don being perpetual but not 
always uninterruptedly ooiitiniious/’ (Grant on * Corporations,’ 
626 ; see also Kent^s ‘ Commentaries,^ Volume 2, 274.) As in 
the ease of a bishopric, perpetual succession in a mutt is secured by 
the provision for nomination of a successor (whether by the head 
of the mutt or otherwise) and by the restriction against aliena- 
tion — though owing to delay in the nomination of a successor, in 
eases in which the deceased head of the mutt has failed to ordain 
and nominate a successor, there may occasionally be periods of 
inter-regnum. or vacancy during which there is none in existence 
in whom the corporation resides and is visibly represented (see 
Ohallis, ^ Eeal Property/ 2nd edition, 91). 
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The coBtiniiity in the designation of the head of . the irnitt 
(though ill some cases, with a slight variation to identify the 
natural person) and the nseof a oorporate seal, are other indicia of 
the oorporate character of the institution (ef. a notable instance of 
an ecclesiastical coporation sole, in Pakhiam Pillmj v. Seetkarama 
V(idh^ar{l} quite recently disposed of, being the spiritual office 
of ‘ Teda Vrithi ’ in a village, endowed with a small inam, the 
advowson or the right of presentation to the office belonging to the 
Brahman community of the village). 

Far from being foreign to the Hindu Law, the conception of 
a ‘ corporation ’ was worked out not only in respect of religious 
foundations and establishments and eleemosynary institutions, but 
also in respect of lay institutions and offices. The king in India 
was as much a corporation sole as the King in England, and many 
subordinate chiefs of principalities and feudatories which were in 
the nature of a raj, were also, by custom, prescription and sometimes 
even by charter, ‘ corporation sole,^ in analogy to the king, though^ 
the chiefs themselves were not really invested with sovereign 
authority. * Several ancient zamindaxis, both here and in the 
north, — which were in the nature of a raj or principality — and the 
ancient ^ stanoms ’ of Malabar, really fall under this category. 
In two learned articles in the Law Quarterly Eeview (Volume 
XVI, 335, and Volume XVIT, 131 j Professor Maitland has made 
an attempt to criticise the ‘ concept ’ of a ‘ corporation sole/ and 
especially as regards the Crown, he suggests that the king is 
properly not a ‘ corporation sole,’ but the head of a highly' 
complex and highly organised corporation aggregate of many/’ 
he and his subjects together forming the corporation. Referring 
to these articles, Mr. Salmond in his ^Jurisprudence’ (edition 
of 1902, 347 footnote) points out that corporations sole 
are not a pecnliarity of English Law/’ that the distinction 
betw'een the two forms of incorporation (viz., aggregate and 
sole) is well known to foreign jurists and that the conception 
of a corporation sole is perfectly logical and capable of serious 
and profitable uses.” Whichever may be the more correct theory 
as regards the Grown— and even as to this, the same learned 
writer explains (page S63) that under a monarchical system 
of Government, where everything which is public in fact is 


(1) S. A. Ko. 388 of 1902—So© footnote at p. 465 (injra). 
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or one body politic and corporate, but fellow subjects of oiio tietha ‘ 
sovereign -lord who is a corporation sole. Whichever may he the 
more correct theory as regards the Growni, it is undoubted that the 
holders of several public offices have been constituted corporations 
sole by, recent statutes and described as such {mde Pollock on 
^ Contracts/ 7th edition, 116; ’XVII, ' Law Quarterly Eeview^' 

(1901), 144 to 146. For an instance, in India, see section 6 
of the Charitable Endowments Act, VI of 1890). In a similar 
way a corporate character also formerly belonged to several 
important public offices in India, especially militaiy and police, . 
notably poligars. Except in the case of the * stanoma ’ of Mala- 
bar, which still preserve their original corporate character, the 
stanis still being corporations sole — the corporate character of 
a-ncient zamindars and poligars, has, by a long course of judicial 
decisions, been destroyed and an anomalous law of imparti- 
bility and of descent to a single heir based unscientifically 
on family custom substituted therefor, wdth the result that an is^ne 
is raised in each case as to whether the zamindari or poliem is 
partible or impartible — an issue altogether alien to and unmeaning 
in respect of a corporation, — the onus being thrown on the party 
affirming its impartibility. The incident of inalienability attaching 
to the corporate character has suffered still more. In the earlier 
decisions ending with the case of Chintalapati Chinna Simhadri Raj 
V, Zamindar of Yizianagaram{\) the principle that a zamindar 
had only an estate for life was generally recognised and acted upon. 

In the ease last mentioned, Holloway, J,, said: The raiio decidendi 
of all the cases dowm to the two latest, Pitehakiiiti Chetti v. 

Ponnamma Watchigar{2), and Narayana Dem v. Mmiechmckma 
clearly is that the zamindar has really an estate analogous 
to an estate tail as it originally stood upon the statute Be Bonis, 

He is the owner, hut can neither encumber nor alienate beyond the 
period of his own life. If he had sold, the sale vrould be inopera- 
tive beyond his life and would amount merely to an alienation of 
his life interest.” It was most unfortunate that the estate of an 


(1) 2 Mad. 128. 


(2) 1 Mad. H,C.n., 148. 
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aiicioiit jaaBiindar in India should have boon likened by that eminent 
Judge to an estate tail under the English Law, as it s"ood under 
the 8'=:atute De Donis instead of to the estate of a natn.ral person 
constituting, with his predecessors and successors, a coi^poration 
sole. The result has heen that the theory of an estate for life had 
to bo gradually abandoned as the same was not based on any 
intelligible or sound legal basis. Until the decision of the PriTy 
Oouiioil in SarU^f Kmri^s Gase(l) the trend of judicial decisions 
in India was to apply to alienations made by the holder of 
an impartible zamindari, the principles of the Mitafeshara Law 
applicable to alienation of ordinary partible property. If the 
zamindar had no coparceners who if the property were partible 
would be entitled to a share, it was held that the zamindar could 
at his will and pleasure alienate the whole or any part of the 
zamindari, whether by^ act inim^ mws or by will, notwithstanding 
that the zamindari was an ancestral one. Where however the 
zamindar had such coparceners he was regarded as occupying the 
positioii of managing member of an undivided Hindu family and 
his alienations were upheld only if they were within the powers of 
such managing member. Since the decision of the Privy Council 
in Girdharee Zall v. Kantoo Lall{2) even the doctrine of the pious 
obligation of the son to discharge the debts of his father, if they 
were not illegal or immoral, has been extended to the holders 
of impartible zamindaris. The restriction of the alienation of an 
impartible zamindari haviug been falsely based on the Mitakshara 
doctrine appHeable to joint family property owned by all the 
coparceners, the result was that when the question was raised before 
the Judicial Committee in Sartaj Kuari^s case it was decided that 
the Mitakshara doctrine was inapplicable, the coparceners not 
being joint owners with the zamindar and that the zamindar 
therefore could, as sole owner, alienate the zamindari or any 
portion thereof at his will and pleasure. If the succession of a 
single heir by a rule of primogeniture or the selection of the most 
competent among the heirs to succeed to the zamindari or poliem™ 
subject in either case, to confirmation by the ruling power, the 
property of a corporation not being, in law, an estate of inheritance 
—and the incident of inalienability had both been based on what 
I consider was the sound jural basis, viz., that the zamindar or 


(2) 1 1.A., m ; 14 187, 


(1) 10 All, 272. 
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poligar was a civil corporation sole, charged feveii now) with qtmi- 
public duties (vkk th) judgment of Jndiciiil Oominittee in the 
Madras RaUway Oompvmf v. Zmmndar of OarvefMagaraipf l)), and 
that each natural pers >11 wlio for the time being was zamindar or 
poligar, had, as in the case of ecclesiastical corporations, only a life 
estate in the zaniindari with a very restricted power of alienation, 
for necessary purposes, but wdtk absolute beneficial enjoyment of 
the revenues, subject only to the harden of maintaining or making 
suitable allowances for the members of the family, the question 
as to whether poliems and ancient zamindaris were in each ease 
partible or impartible would not have arisen: the anomaly of resting 
their impartibility on family custom and of applying to zamindars 
and poligars the law regulating the powders of managing members 
of undivided Hindu families — powers which supplemented as they 
have been by the English equitable doctrine laid down in Harm- 
mm Frasadds Gase( 2 ) are ample and elastic enough to bring about 
in course of time the disintegration of zamindaris and poliems, no 
less than of ordinary partible estates — and the decision m Sartaj 
Kmrfs Case{Z), which was but the logical outcome of basing the 
impartibility of those estates on the unsound principle of family 
custom regulating succession by primogeniture would have been 
averted. The corporate character of these institutions having how- 
ever long been destroyed by judicial decisions, and by the fiscal 
laws relating to the sale of land for arrears of revenue due to 
Government and, in no small degree, by a stereotyped form of 
sannad which was indisorimiiiately issued under Eegulation XXV 
of 1802 in the ease of all estates, whether they were ancient zamin- 
claris and poliems or merely mittahs or proprietary estates created 
under the regulation — in respect of which latter class alone the 
form of sannad was appropriate — ^it is unnecessary to elaborate any 
further the theory of ^Hay civil corporations^^ under the common 
law of this country and advert at any length to the origin and 
growth of these as important political and official institutions, 

I confess that the theory of the ecclesiastical and lay insti- 
tutions above referred to being corporations sole ’’ may seem an 
old-fashioned sort of notion’’ not likely to commend itself readily 
to the modern mind imbued with the equitable doctrine of “trusts’’ 
on the one hand and the ideas of “municipal corporations” and 
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^‘jomt-stock cooipanies on the other as well as with ideas of 
unfettered freedom of alienation both inter and by will and 
of acquisition by a trespasser or wrongdoer of ownership and of 
limited interests in imuioveahle property nncler the operation of 
the law of limitation by the w’rongdoer perseyering in his wrong 
for OTor the' statutory period whether he be conscious or 
iinoonsoious of his wrong. But I sincerely trust that in the 
interests of the moral well-being of the people of this country and 
of its ^bpeaee and good government’^ the notion will not die oiit^ in 
the case at any rate of ecclesiastical and eleemosynary institutions, 
as it has died out in the ease of lay institutions, and that their 
corporate character will be presei’vod and their disintegration 
arrested by extending to them the beneficent provision of Madras 
Eegulation X of 1831, which saves the landed estates of minors 
from liability to sale for arrears of revenue due to G-overnment™ 
the Collector, of oonrso, being at liberty to realize the arrears by 
assuming management of the estate under Act II of 1864 — by 
prescribing in lieu of the existing period of 12 years from the 
date of the alienation or adverse possession (vide Qnamsambanda 
Pandara Sanmdhi v. Vehi Pandm'am{l)j a period of limitation of 
60 years for suits to recover possession of immoveable property 
forming the endowment of a public charitable or religious institu- 
tion which has been improperly alienated or held adversely to the 
institution, and lastly, (though not least) by amending the 
Religious Endowments Act (XX of 1.863) so as to better define the 
constitution of the committees established under it, the powers and 
duties of committees and trustees and their mutual legal relations, 
and render more effective the control of the judiciary over the 
administration of religious endowments, without in any degree 
departing from the fundamental principle of the Act, of severing the 
connection of the executive authorities with such administration. 

Reverting now to the subject of religious or ecclesiastical 
corporations sole, the question to be next considered is the effect of 
lunacy on the status and rights of a mahunt or head of a mutt. 
He, no doubt, becomes incapable of discharging the spiritual as well 
as the temporal functions of his ofi0.ee, but Ms lunacy cannot divest 
him of the life-estate which he has in the properties of the mutt^ 
nor can it divest him of his status as head of the mutt. The only 

(!) LL.E.,231aa.,27L 
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course for tlie purpose of securing the due discharge of the spiritual 
f onctious of the office and the management and preservation of the 
endowment and its income is to provide suitable agency for the 
purposes* WlierCj as in the present case, the head of the mutt has 
been found a lunatic on inquisition under Act XXXV of 1858, no 
difficulty will arise. Under section 9 of the Act, the Court appoints 
a manager” of his estate ; and as the lunatic has a life-estate in the 
endowments of the mutt—subjeet to the obligation of maintaining 
the mutt out of the income — the manager is en titled to take 
charge of such estate and manage the same on behalf of the lunatic 
and provide for the conduct of the necessary worship and the 
religions ceremonies of the mutt, by appointing persons duly 
qualified for the purpose. The surplus income left, after meeting 
the necessary and customary expenses of the mutt, will accumulate 
for the benefit of the iunatio and his successors. If the lead of 
the mutt should recover his sanity and such recovery is declared 
by the Court under section 21 of the Act, lie will of course be 
entitled to resume the rights and duties of the office and discharge 
his temporal aiici spirit ual functions. Iliis procedure is substan- 
tially the same as the one obtaining in Europe both under the 
Canon Law, and in the Church of England, when a bishop becomes 
insane. The author of the d^raelectiones Juris Canonici’ 
(YoL II, p. 351) refers to the opinion of some who think that from 
the point of of the ncituraUs^ a bishop loses his jurisdic- 
tion from the very fact that he falls into a state that he can never 
enjoy it ; and, combating this view, he observes that this cannot 
be accepted inasmuch as human rights once lawfully acquired 
are retained even though he who holds them cannot exercise them 
himself, for they can be exercised in his name by delegating 
them- a principle which is in accordance with the genius of the 
Hindu Law. Under the Canon Law, when an archdeacon -or any 
other person installed in an ecolesiasticaJ office is attacked by 
lunacy or a disease by which he is rendered unfit to carry out the 
duties which appertain to him, his dignity or office or benefice 
does not fall vacant, nor is he to be deprived of it, but provision is 
to be made for a co-ad jufeor to him, a portion suitable for the 
livelihood of the eo-adjutor being deducted from the returns. 
Moderate clothing and food should be provided for the co-adjutor 
in such a way that the whole of what is left of the profits (after 
such provision has been made) should remain to the incapacitated 
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ViDYAPURKA prelate or benefioiary {mde The ‘Juris Oanonici Theoria/ Vol. 1, 
Swim P- 84). In Burn’s ‘ Ecclesiastical Law,’ (Vol. I, p. 306 Tit. ‘ Oo- 
adiutor ’) it is stated : “ In oases of any habitual distemper of the 

A fBYANIBHl 1 • TIPI 

TiEtiiA mind wiiereby the monmbent is rendered incapaDie oi the ad- 
■ miriistration of his cure, such as frenzy, lunacy and the like, the 

laws of the church have provided oo-adjiitors/^ llie procedure in 
the English Ohnroh is even now substantially the same and is regu- 
lated by the provisions of 6 & 7 Viet., Oh. 62 fsee also Pope on 
‘ Limaey/ p. 370). Applying the above principles to the present 
case we find that after the first defendant was adjudged a hmatio 
and the second defendant was appointed manager of the mutt, the 
late disciple of the first defendant was, during his life-time, carrying 
on the ceremonies of the mntt and the worship of G-opinath, the idol 
installed in the mutt, and of Eaniadeva, the personal God of the 
head of the mutt — he being quali-fied to perform the puja for 
both the idols. Subsequent to the death of the disciple, the second 
defendant has made due provision for the worship of Gopinath by 
employing a dnly-qualified Grihastha (not an ascetic) and for the 
worship of Ra.madeva — which can be done by an ascetic alone — b}’- 
entrusting it to the third defendant, the head of one of the Ddipi 
mutts ; the manager himself attends to the secular and temporal 
affairs of the mntt. The manager appointed under section 9 of 
Act XXXV of 1858 being really an officer of the Oonxt, it is of 
eoLifse competent to the District Judge to give him such directions 
as may be necessary from time to time for the dne discharge r)f 
the spiritual and secular functions appertaining to the office of head 
of the mutt. 

The appeal therefore fails and I would dismiss it with one set 
of costs. 

[Their Lordships appended the following footnote to the 
judgment 

/‘At the hearuig of tMs appeal, when Mr. Simd-’iun Ay jar, jnmor Vakil for 
the .second respondent, b('g*an to argue the case, folloL'ing his senior Mr. C. lia.ma- 
chenclra Eow Sahib, ob3e<3tion w'as taken on behalf of the a]:)pellant to second 
cotinsel being heard for the same partj'. This objec: ion we overrulec! as it is tlie 
well-established practice not only in Eagland, incluf ixig the Judicial Committee 
of the Privy Cotincil, but also in this country, thong i tins right is not frequently 
exercised in this Court, the only limitation being he?‘e as in England that a third 
oonnsel is not at liberty to address the Court on bobalf of the party entitled to 
the reply. We are aware second connsel have been heard in this Court and some of 
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lie calces In which this was done were referred to by the learned Pleader for Yibyapubna 

the second respondent/’] * ■ .' Tietha 

. ' SWAMI 

Second Appeal Wo, 888 of 1903, — The judgement, which was dated S3 ik1 Yibyakidhi 
D ecember 1908, was deliTered by Benson and Bhashya.m Ayyanga-r, JX, as Tieyha 
follows : — The inam appears to have been ^'anted originally for the support of a 
spiritual office in the village, the right to appoint to the office being vested in 
the Brahman commtinity of the village. At the time 'when the inam title-deed 
was issued, in 1865, the holder of the office was Bama Sastri, in whose name the 
title-deed vms issued. Bnt it is clear from the inam , statement (exhibit E) of 
Eama Sastri that he did not edaim the inam as his hereditary personal inam, 
bnt only as the then incumbent of the office. It is found that the first plaintift* 
is now the de facio and de ywre holder of the office. The inam title-deed, no doubt, 
in terms declares that f he inam is the absolute property of Rama Sastri which 
he may sell or dispose of as he rliinks proper, bnt this must be construed as 
intended to operate only as between Bama Sastri and the (4overnraent, which 
could have resumed it under Regulation XXV of 1802. The inam title-deed, 
therefore, cannot confer on the first defendant anytitle or rrgljt which Hama 
Sastri had not got under the original grant. 

The alienation to the second defendant by the first defendant (the son of Rama 
Sastri) is therefore void and the plain tiffs are entitled to a declaration that the 
first plaintiff, as the present holder of the office, is entitled to hold and enjoy the 
office, with its emoluments, viz., the inam unci cash allowances so long as he is the 
holder of the office. 

We vary the decree accordingly, but as the appellanr has substantiullv failed 
ho must pay the costs of this appeal. 


APPELLATE] OIVIL— FULJ. BENCH. 

Bi^fore Mr. J mtice Benson.^ Mr, Jmtice Bhanhyam Ayymigar and 
Mr. Jnfitice Rmsell. 

1903. 
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Rent Recovery Act — VIII of 1BG5, s. 12, — Tlvjhf of feriants h relinquish their lands 
at end ff urar-r‘ Timanfs of permayivit lessees of ynelvamni rights r.f 

Znminaar — Religious insfMuHons — .-1 / ienahiUty of ejido foments. 

By the proviso to section 12 of the Renr Recovery Act, tenants liave the; 
right to relinquish their lands at the end of a revenue year. The defendants, by a 

Second Appeal No. 167 of 1902, presented against the decree f»f S. Dora- 
sawmi Ayyr.ngar, Subordinate Judge of Tinnevelly, in Appeal Suit No. 205 of 1900, 
presented against the decree of A. Bamalingam Filial, District Afunsif of 
Ambasamudium, in Original Suit No, 125 of 1899, 


NALLAYAPPA PILLIAN and othrrs (DEPEKDAyT«), 
Appellants, 

V. 

AMBALAYANA PANDARA SANNADRI (PLAfNTiPF), 
Eesponbrnt.^* 
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I^ALL^YIPPA y®Kisfcered deed, beoame permanent lessees of tlie melvaram rights of the plaintiff, 
PiLLiAN wlio was a Zainindav. On the qnestion whether the defendants were entitled to, 
relinquish their interest under the deed, under section 12 of the Eent Eecovory 

Ambalavana 

Fandaea ' 

Sannabhi. iJefd, that the proviso to that section was not intended to apply to persons in 

the position of the defendants. Though the defendants were the “ tenants of 
the plaintiff in the sense that they were bonnd to pay rent to the plaintiff, yet 
they were not tenants in the sense in which that term is used in section 12. The 
defendants, being lessees of the melva-ram, were farmers niider an inamdar, and 
belonged to the class of landholders specified in section S of the Act. Sections 3 
to 12 inclnsive refer to the relations between these landlinlders and their tenants, 
and, for the purposes of section 12, the defendants were in the position, not of 
tenants but of landlords. 

Lalcshinimrciijtma Pantulu r, Venkataraijmmm, (I.L.B,, 21 Mach, 116), and 
Ranasmni v. Biimharammi, (LL.E., 2 Mad., 67), followed. 

Suhharaya v. Srinh'asa, 7 Mad., 580) ; Appasarm v. Uamamhha, 

(I.I/.E., 7 Mad., 262) j Ramachandm y. Karayanasami^ (T.L.B., 10 Mad., 229) > 
Bashkarasami v. Sivasami, (I.L.K., 8 Mad., 196) (so far as they pn’oceed on the 
supposition that the word tenant,^’ as defined in section 1 of the Eent Eecoyery 
Act, is applicable to an intermediate landholder who has to pay rent to a superior 
landholder), dissented from. 

F&r the Offg. C.J. and Rxissell, J. (after the decision of the Full Bench). — ■ 
According to the Indian Common Law relating to Hindu religious institutions 
of tlie kind before the Court the landed endowments thereof are inalionabie. 
Though proper derivative tenures conformable to oustom may be created with 
reference to such endowments they cannot be transferred by way of permanent 
lease at a fixed rent, nor can they be sold or mortgaged. The revenues thereof 
may alone be pledged for the necessities of the institutions. Prosanna Kumar i 
iJchya V. Qolah Okaad Pahno, (L.R., 2 I. A., 145), referred to. 

Suit for rent. Exhibit A, which is described in the Oi-der of 
Reference to a Full Bench as a permanent lease of the plaintiff’s 
melvaram right to the defendants, was dated 27th January 1886, 
and contained the follotvong provisions ; — 

“ Wliile we were up to fasli 1294 last paying in the shape of 
paddy and of money the half share fixed by custom to the Ayan 
Mitta Zamin in respect of the cultivated lands in the Ardha- 
manyam village of Avndayapui-am mentioned in the schedule 
hereto annexed and relating to our Kattalai in the said Zamin 
belonging to the said Adliinam, inconveniences were felt by both 
parties by reason of there being varam and tirvai between the 
Zamin and us. In consideration of which fact, it has been 
thought advisable that a Kattugnthagai (a lease for a number of 
years together) should be agreed upon ; and the particulars of the 
determination come to (in this matter) are as follow: — We and 
our heirs shall from the oarrent fasli 1205 perpetually and for 
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ever enjoy the naiijai. pimjai, garden^ tank-bank, piimmboke 
iiattaiii (kamlet), sitliadi and all otker lands according to fcbe 
total ayaonf (area) of the said village of Avndayapnram mentioned 
in fclie soliediile, together with the wells situated therein^ all kinds 
of trees assessed or imassessedj and the tank fishery and all other 
properties, whether the lands are cultivated or left waste, oven 
wiion act of State or act of God occurs (in respect of them), and 
whether the crops wither away or whether the kernel of the corn 
develops well, and on account of the half alone due to the said 
Zamiii, we shall pay to the said xAdliinani Giithagai (lease) amount 
at the rate of Rs. 350 a year, in 7 equal kists (instalments) from 
ISTovember to May of every fasli year irrespective of Kattu and 
Mucliilika and obtain receipts (for such payments). If we fail 
thus to pay .(the said amount) you will, ar-cording to the custom 
of the- said Zamin, recover the kist which wo fail to pay together 
with interest at the rate of 1 per cent, per month. No kind of 
maraniat in the said village concerns the said Zamin. You will 
have no right to demand from us, on behalf of the Zamin, on any 
account, an amount greater tlian the said Kattngutliagai amount 
of Es. 350, except the Oircar levies. In case Government at any 
time makes repairs, etc., in Pappankal, and a total tax has to be 
collected in your Mitta including this village and paid, then ,jve 
shall pay to you the rateable proportion due from the lands in 
this village,'’ 

The plaint recited that plaintiff w^as the mittadar of Kambaneii 
Ptithukudi and that the defendants were Kalasaiidhi Eattalai 
(morning service) Hakdars of Sree Sankaranarayaiia Sw^ami 
temple ; that the produce of the village of Avudayapuram had 
formerly been divided between the pkintitf and the Kattalai, but 
that a fixed permanent money rent had been agreed upon by the 
registered perpetual agreement, exhibit A, under which rent was 
paid till the fasli 1305, when the defendants gave notice to the 
plaintiff’s agents that tliey decliaed to be ])ound by the said 
agreement. l?laiiitiff claimed that defendants w^ere bound by the 
agreement, and prayed for a decree for the rent due under it. 
The defendants alleged that they had relinquished the lands 
and maintained their right to do so, and denied their liability to 
pay rent siihsequent 'to the date of relinquishment. The District 
Munsif held that the defendants had not in fact relinquished the 
lands, though he considered that they were entitled to do so under 
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•MAixAYA^fA section 12 of tto Eent Becovery Act. He was of opinion that the 
PiiLiAN agreement -was prejudicial to the Eattalai of which the defendantB 
j^MBALAYAXA the ti'iistees, and that the defendants were hound to pay only 
SAmvBBi. one half of the rent actually collected hy them hut that as they 
had failed to prove how much they had collected in certain faslis 
they were hound to pay the full amount claimed. He gave a 
decree accordingly. 

The ASuhordinate Judge, on appeal, said: The defendants^ 
objection that as the tenancy has been relinquished under the 
provision of section 12 of the Eent Eeeovery Act the plaintiff is 
not entitled to claim rent, cannot preyail. This section does not 
authorise the relinquishment of a permanent tenancy, which, is 
created hy contract entered into between the parties and applies 
only to cases not goyerned hy any special contract hut by the 
general law relating to landlord and tenant. Nor can the objec- 
tion that the defendants are not bound to pay more than a moiety 
of what they succeed in collecting, as that was the understanding 
between the pa..rties at the time of the lease^ prevail, for this is 
against the terms of the lease, which are embodied in a registered 
document. The evidence shows that^as some tenants did not pay, 
their holdings were brought to sale and purchased hy the defend- 
ants, and there is nothing unfair in the defendants who have thus 
become entitled to the lands being made to heai\ the burden. 
Towards the close of fasli 1806 the notice IX was sent hy the 
managers of the Eattalai to the plaiiiti.ff intimating that they did 
not want for fasli 1307 the lands which they became entitled to 
in various ways from the tenants with permanent ocenpanoy right 
and relinquished their right, so far as the plaintiff’s half share 
was concerned. It is doubtful whether this means an absolute 
relinquishment of the tenancy right, and the relinquishment does 
not also appear to have been given effect to. If the holdings are 
I'elinqnishecl and, if owing to any altered circumstances the original 
lease ought not to he allowed to stand, the defendants must get it 
cancelled in due course, if they can, and are not entitled to refuse 
payment of rent to the plaintiff so long as the same remains 
imeaneelled. The decree of tho District Munsif niiist therefore 
stand, though on different grounds from those on which he .bases 
his judgment.” 

He dismissed the appeal. 

■Defendants preferred this second appeal, 
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P: IL Stirdara Ainjnr for appellants. Xallayappa 

F. KfkJmaswanti Ayyar for respondent. PimAN 

Tlie ease came in tlie first instance before Sir S. Siibrabinaiila Ambalaya-^a 

* PaND'AEA 

Ayyar, Offg\ O.J., and Russell, J.? who made the following ■ sannadiix. 

OuDEB OF Beffbexck. — A ccording- to exhibits A and. II the 
arrangement beWeen the parties is a permanent lease of the 
plaintiff’s meh-aram right to the defendants. One of the questions 
raised in the case is whether the defendants arc tenants entitled to 
relinquish under the proviso to section 12 of Madras Act VIJ.I of 
1865. There is a conflict on this point between the decisions in 
Suhharaya v. Srmioam{V) and Krkhna v, Lcf]cslrinmara 72 rippa{ 2 ), 

In the former a lessee in the position of the present defendants 
was held to come within tlie propulsions of section 1 2 oi flic Act. 

In Krishna v. TMhshmmajmiajj^miy^) a mulgoni tenant was held 
not entitled to relinquish, one cf the grounds being that section 12 
did not apply to the case of such a tenant. Owing to the confl.iot 
we consider it necessary to refer for the decision, of a Full Bench 
the following question:-- 

Are the defendants entitled to relinquish under section 12 of 
Act VIII of 1865 their interest raider exhibit A ? 

The case came on for hearing in due course before the Full 
Bench constituted as above. 

P. B. Simdara Ayyar for appollauts. 

F. Krishmswaml Ayyar for respondent. 

The Court expressed the following 

Opiniok.— T he reference states that the defendants are perma- 
nent lessees of the melvaram rights of the plaintiff who is a 
Zamlndar. Although the defendants are the tenants ” of the 
plaintiff in the sense that thc}^ are bound to pay rent to the 
plaintiff, yet the defendants are obviously, wo thinh, not tenants * 
ill the sense in which that w'ord is used in section 12 of the Act. 

The defendants being lessees of the melvaram are farmers under 
an Inamdar and belong to the class of landholders specified in 
section 8 of the Act. Sections 3 to 12 inclusive refer to the 
relations between these landholders and their tenants. For the 
purposes of section 12, the defendants are not in the position of 
tenants, but of landlords. The proviso in section 12 embodies 

(l) I.L.n., 7 Mad, 580, (2) I.L.U., 15 Mad., 67. 

ST ^ 
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K.-^iLATiPPA tlie common law rule with regard to tenants (ryots) holding midei 
PriouK landholclers named in section 8, but was not intended to appl 
Ambalayana to persons who like the defendants a, re landholders though bourn 
SaVxabui. themselyes to pay rent to a superior landlord for a term of year 
or in perpetiiity under a lease* 

This decision is in aecorilanec with, tlie \‘iows of the f'hill Bend 
in Lal^shminffrayana Printahi v. Ve nlrnfm^/a riant {1) and of tlr 
J.\ivy Ooinioil in Bmnammi w Bhash()Ximmi{2). 

We think that the. view .taken in Suhbarmja v. 
relating to the reinstatement of an i.ntormediato landholder who w^ai 
ejected 1 )t a superio.r landliolder and the decisions in Apprisamt t 
Eamambbaijt) and Raynaehamlra y. NarayanaBami(Jy) relating t< 
distraints by a superior landholder for recoyery of rent due by at 
intermediato landliolde.iy and also the decision in Bashbarasami y 
8hmami{&) relating to a sale by a superior landlioldx5r Tor sale oi 
the tenure of an intermediato landholder, so far as they proceed 
on the supposition that the word tenant ” as defined in section 1 
of the Act is appliea.])lc to an intermed!ai('‘ landholder who has to 
pay rent to a superior landholder, are erroneous. 

The second appeal came on for final liearing before Sir >3* 
Sabrahmania Ajyar, Offg C, J,, and Eiisscll, J., after the expression 
of opinion of the Full Bench^ wdinn their Lordships deliyered the 
following 

Judgments: — Sir S. Subraiiaunia Ayyau, Opfg. ChJ.—The 
plaintiff in this (sase is the Pandarasaniiadhi of Tirnyaduthorai 
Mutt in the Tan j ore district having a branch establishment and 
endowments in the Tinnevolly district:. The defendants are the 
present managerB of the Kalasandhi Kattalai or tlie foiindaiio.n for 
morning serviee in the temple of Sroe Sankaranarajana Swami in 
" Sanliaranayinarkoyil taluk in the Tinneyolly district. The village 
" of Ayndayapui'am, an inam village in the latter district, is held 
as im endowment in equal moieties by the mutt and the Kattalai 
respectively* From what is before us it must bo taken that the 
lands of ' the village arc in the possession of the ryots entitled to 
hold them permanently, sub-jeet to the payment of rent to the, mutt 
and the Kattalai. Up to fasli 1291, the ryots appear to have paid 

(2) I.L.1L, 2 Mad,, 67. 

(4) LL.a., 7 Mad, 262. 

(C) IX.B*, 8 Mad,, 196. ' 


(1) 21 Mad., IIG. 

(3) LL.B., 7 Mad., 5S0. 
(5) I6 Mad., 229, 
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only OH account of lauds actually cultivatud, tlio payaieut in 
rcspocfc of wet lands consisting of a share of the produce of the lauds 
cultivated. At this period it would seem the teiiauts paid tho 
whole of the rent to tho managers of the Ivattalai who passed on n 
half of what they reeei-s’ed-to the head of tho matt. About fasli 
1292, one Pamiirugai Thambu-an, who was an agent of the then 
head of the mutt, raised a ([uestion as to whothor tho managers of 
the Kattalai should not have eulleoted from the lyots assessment 
ill respect also of lands loft bj the rjots uncultivated according 
to Sanmri rates, i.e., the ao’oragu reooipts from lands cultivated, 
and saceeeded iu obtainiug a decision in his favour in a sunimary 
suit against the managers. That decision has not been produced 
and the ground thereof does not appear. But the materials on 
ihe record disclose absolutely nothing which would sustain what is 
said to have been established by that decision. Having regard, 
however, to that deidsion tho managers of tho Kattalai naturally 
desirous of saving theimselves from further complications proposed 
to relinquish under tho provisions of the Iteiit Eeooi’cry Act, 
sootion 12, the moiety of uncultivated lauds in the village y,-hich 
would appertain to the matt. The agent of the mutt in order to 
avoid the conseciuonces of such a procedure ■ on tho part, of the 
managers of the Kattalai, suggested a partition and this was 
carried out to the extent of preparing lists of what tho mutt and 
tho Kattalai were to take rospectivoly and casting lots. 

But for reasons not quite clear the partition arrangement does 
not appear to have been adhered to and the agent of tho miytt 
induced -the tenants to accept, in lieu of tho s\ stem till then pre- 
valent, the arrangement set forth in exhibit II, whorebj’^ a lump 
rent of Es. 700 was made p.ayablc to the managers of the Kattalai 
in respect of the whole village and got tho latter t o agree to pay 
to the mutt for its share Es. 350 per annum as specified in exhibit 
A, dated 27th January 1880. 

The ryots having subsequently failed to make pa,yments duly 
according to the terms of exhibit II to the managers of tho 
Kattalai these iutimatod to tim head of the mutt that they were 
not bound to and could not continue to make the payment as 
provided in exhibit A. 'They, farther, on tho footing that the 
relation which exhibit A purported to create between the mutt and 
the Kattalai was that of the landlord and tenant to which the 
provisions of section 12 of the Rent Eeeoveiy Act wore applicable 
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NALT.AyAix’A relinquislied to tlio iiiiitt the Kattalai^s , supposed interest in 
PiLWAN regpeot of tlie mutt’s moiety of the villag*e. The head of the muttj 
Ambalavaxa ^ 0 i'j 2 urriim to the validity of siicli action on the part of the 
Saxxadiii. managers, brought this suit for tho money claimed to be payable 
under the provisions of exhibit A in respect of faslis IbOb, 13(^7 
and 1308. 

The District Atiinsif held that exhibit A was not binding bn 
tho Kattalai, but nevertheless decreed the claim on the ground 
that the managers of tho Kattalai failed to show hoAv much they 
actually collected on account of rents payable hy the ryots for 
those faslis. Tho Subordinate Tiidgo, on appeal, uplield the decree, 
being of opinion that exhibit A was binding on the Kattalai. 

The important question for our determination is whether this 
opinion of the Suhordinate Judge is sound. 

Tho law as to the powers and duties of 2 )er 80 iis in the position 
of managers of the Kattalai admits of no doubt. According to 
tho Indian Common law relating to Hindu religious institutions 
such as the present, the landed endowments thereof are inalienable. 
Though proper derivative tenures conformable to custom may be 
oroatod with refereuco to such endowments they cannot he trans- 
ferred by Avay of permanent lease at a fixed rent, nor can they be sold 
or mortgaged. The revenues thereof jnay alone he pledged for tho 
necessities of the institutions. 'Maharanee Shibessouree Debia V. 
Mofhoorancdh AeharJo{l)^ Marayany. Chintmnan{i) iindi GoTleetor of 
T/itViia v. Hart Silarmn(fy) ai*o direct authorities in support of this 
statement of the law. Kor do I think tliat Prosanm Ktmian 
iJebya v. Gohib tliand is to he understood as recognising 

any wider powers in the man^igers of sueh institutions. The 
Bombay eases just referred to apparently adopt the same interpret- 
ation of that decision of the Judicial Committee and the propriety 
of that construction is confimed by tho fact that the committee 
itself hold that deorees obtained against shebaits in respect- of debts 
ineurred for necessary purposes can he 'executed only against the 
, current rents and profits* 

If that decision of th© PriYy Oounoil were to be understood as 
going further and recognising, in oases of absolute necessity, the 
validity of even a sale or a mortgage of the corpus, such a rule 


(1) IS 270. . ' , . (2) imm., 5 Bom., 39^; 

(S) linu, n Bom., 540 at p, sr>2. , ' (4) L.E., 3 I.A., 145. ’ 
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would liave to be treated as pro?idiiig for a ease -wMcli can but Fallayappa 
rarely 3 if ever, liajiperi, Rllian 

For ill the first place among temples possessing landed endow- 
inenfe, I believe there are scarcely any the expenses of Avhose Sak'xa;i>hi. 
customary services cannot be fully met from the income of the 
endowments* Even in eases where, owing to causes beyond the 
control of the managers, snob, a^s famine, etc., the income falls oif, the 
uniform and approved practice of the country has been to regulate 
the scale of the services with reference to the diminished income 
until the income returns to its normal condition, and not to keep 
up the services on a scale rendering the incurring of debts 
necessary, ISTor is money over borrowed, even for the purpose of 
repairs, One reason why a manager neTer thinks of mortgaging 
or setting the corpus for such a purpose is that he will ordinarily 
not be able to find a mortgagee or purchaser among the members 
of the community since the principle that property dedicated 
to God ought never to be diverted for other purposes operates 
so strongly on the mind of the community that even innocent 
participation in such diversion is understood to be sinful and to 
forbode evil to the participator. 

Another reason is that landed endowments are almost in- 
variably granted for some specific service and a transfer thereof in 
order to raise money for repairs, etc., would be unauthorized. It 
does not follow however that any real difficulty is felt with 
reference to the matter under consideration inasmuch as when 
more funds than the temple can afford out of its revenues are 
wanted for making repairs, the almost invariable course is an 
appeal to the pious for subscriptions, which scarcely ever fail to 
come in. The truth of this observation cannot be better exem» 
plified than by a reference to the many ■ and costly renovations of 
temples Mg and small even now effected by the . charity of the 
trading and money-lending classes of the country, a fact which 
itself attests the still continuing potency of the injunctions of the 
old Hindu law givers that the special dharma of the Vaisya or the 
wealth making class is to provide for these and like charities. KTor 
should it be forgotten that, as’ shown by the formula' with which 
grants and donations to charities usually conclude, the people take 
that to renovate is even more meritorious than to found. In such 
cireumstaiiees it is obvious that the ' manager's powers axe quite 
limited. ' He, can only do what 'is necessary for the services of tho 
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.n*,au..vxappa idol in a maimer commensurate witla its ondowments and lie need 
Filw'aa preseiTO and duly manage what property may belong thereto. 

Ambalavaxa It is no part of his duty to effect improvements with reference to 
aimAwn, existing endowments w^hen the funds in, liis hands do not admit of 
itj nor is he called upon to enter into transactions for the purpose 
of augmenting tho funds of the institution. Ho cannot in any 
manner subject tho institution in his charge to duties, obligations 
and burdens to which, with reference to the nature of tho 
foundation or otherwise, the institution is not inherently or iieces- 
saiily subject. 

This being so, we have now to see, if the Kattalai was bound 
by the transaction evidenced liy exhibits .A and I, which in 
truth is a lease of the mutt’s moiety of the village to the Kattalai. 
If the answer to this question is to bo in the affirniative, that 
must been tho ground that the manager of a temple has the 
power to place the institution of which he is the representati?o 
in the position of a farmer of properties of others. Harming opera- 
tions, to be successful, require capital, personal attention and skill, 
and favourable seasons. Of course a manager cannot be called 
upon to provide the money or pay the attention needed. Skill 
he may possess none and the seasons he cannot control. How then 
can he be allowed to involve tho institution in the risks and lialul- 
ities incident to such undertakings ? Mr. Krishnasw^ami Ayyar, 
on behalf of the plaintiff, without going the length of saying that 
the managers of the Kattalai could, under ordinary circiunstanoes, 
have lawfully taken a lease on behalf of the Kattalai, urged that 
the transaotion in question ought to be held to have l>een within 
their eompetoncy having regard to the special cireumstfcoes of the 
case. It was said, so far as I followed the argument, that the mutt 
and the Katt^dai, as owners of undivided moieties, having to deal 
%?ith a niimher of ryots vdth reference to the collection of the rents, 
occupied a position attended with difSoulties and that the arrange- 
ment ill question must he looked on not so much as a lease of 
an outsider’s property, as a transaction mainly intended to vest 
the power to collect rents in one of the tw’-o eo-owners with a view 
to obviate those difficulties. 'No douht the position of the t-wo 

, institutions with -reference to dealings with the ryots in oonneotion 

'wllh the preliminaries to be adopted under the Bent Law was, one 
■ ^ attended with^ trouhlO' and' exp^ense, but that 'Surely , would not 
' warrant the managers in shifting the whole burden on’ the Kattalai 
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SO as to eoustifcute it the baililf and agent in respect of the niutt’S 

yliare of the rents, with the roBponsibilities ineident to ' inch 
position. 

Mow though, iiaviog regard to the peculiar reqniromeuts ol 
tlio Eci.it Law goveming the action of landholders such as th^? 
mutt and the liattalai, they were each hoiuid to co-oporatc with th^ 
other in all necessary proceedings to be taken under the law fo^' 
realiKation of the rents, it is clear that there was no further’ 
obligation inter se arising out of their tenancy in commoi.i. As hdl«:^ 
by the House of Lords in Jfennedt/ y. J)eTraftord{l) there is 
relationship of trust or agency in one co-owncr of property toward^ 
tlie other, and when one colleets the rents of the whole, ho does 
not in the capacity of agent but in that of owner, and, as held.ii^ 
Sender Hon v. Ecm.)n{2)^ is answerable to his co-tenant only 
ho receives more than comes to his just share and to the extent 
the elieoss alone. Therefore even a mere niidertaking by 
managers of the Kattalai to make all the eolleetions and 
account for iho mutt’s share- thereof so long as the parties w'er^ 
willing to follow such course would not bind the Kattalai, sinc^ 
thereby a duty Avould bo imposed on it to which it was not, as ^ 
tenant ill common, subject. 

The present arrangement is infinitely more onerous. Thougt^ 
exhibit II, was executed in March 1886, while exhibits A and ^ 
were executed in January of that year, it is clear and notdenie^^ 
that the very basis of exhibits A and I w'as the transactioi^'^ 
CYidciieed by exhibit II. In deed the ease for the plaintiff is 
it w'as Pannirukai Thambiran referred to above that brouglr'^' 
about the Vholo arrangement, viz., on the one hand that betwee^^ 
the ryots of the village and the Kattalai evidenced by exhibit I-t? 
and on the other, that between the Kattalai and the mutt evidenced 
by exhibits A and I. It was in respect of a moiety of the Rs. 70^ 
expected to be received by the Kattalai from the ryots as regard-^ 
the whole village, that the Kattalai w'as to be liable for to the 
for all time to come, and whether the Kattalai in fact collecto^^ 
anything or not. Though anterior to exhibit II each ryot 
severally responsible only for the rent of iiis actual holding, 
under it they wnre, as a body, made jointly liable for Es. 700 
assessed on the whole village, an amount which was more than 

(1) L.H.t[1807], AXy ISO, ' (2) L.K., 17 Q.B.IC, 701. 
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on behalf ol that foundation. The opinion of the Saborclinatc Kall 
J udge as to the vuliditj of the traiisaetion is therefore clearly ‘ ^ 
erroneous and the decree as restiinr on that opinion caimot be 
upheld, hlor can the decree bo sustained on the ground assigned Sak: 
by the District Mmisifyfoi* not only was the Kattaiai as one of the 
two tenants in common, not bound to pay over to the mutt a 
moiety of what it received from the ryots so long as such receipts 
did not exceed its proper share, but in an action against the/ 
Kattaiai to account for its receipts over and above what it was 
entitled to, it was for the mutt distinctly to allege and show that 
the Kattalahs receipts did in fact exceed its due share {Sinrton v® 
Blc/iardson(\))j sec olso Pitrcell y. Harding {2). 'No averment of 
that kind having been made, and no proof in, support of it having 
been offered the suit necessarily failed except in regard to the 
sum of Rs. 43-4-8 admitted by the defendants to be due. 

1 would accordingly modify the decree by reducing the amount 
payable to that sum and otherwise dismiss the suit with costs 
throughout. 

Eussell, J. — I concur. 


(I) M. & W., 1'?. 


(2) lo W.U., 128 , Ir. 
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Bffm-e Sir 8. Suhrahmania Ayym% Officiaihiy Chief Justice, and 
Mr. Justice Benson. 
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PABAME.SHWABAN NAMBUDIEI (First Detendakt), 
Petitioneb, 


VISHNU EllBBANDlU and anoxiieb (Plain ticts), 
Bjjstondents.* 

Proirncial S>mll Cause. Courts Ac of 1837, Cause suit wrotajly 

(rifcl on rPfjular side — ileriula/ appeal preferred', against decree — Ko 2u^stmi of 
Jurisdiction raised — Civil \llevision Petition raising question of jurisdiclicM--* 
I)iscretio 7 i of Wig h Court io interfere or not, according to the merits. 

Petitioner presented this Civil Kevisioii Petition to sot aside a decree which 
had hooii passed against him hy a District Mimsif and upheld in the 'District 
Court, on the ground that the suit was one of a nature cognizable by a Small 
Cause Court, whereas it had been tried as a regular suit. Petitioner (who wa'Ss 
do£enda,ut in tlie suit), had raised no objection before the Munsif to the mode of 
trial ; nor had he done so in his grounds of appeal to the District Court : 

JTftW, with reference to sGciion IG of the Provincial Small Cause Courts Act, 
that, even assuming that the case was one of a nature cognizable by a Srnajl 
Cause Court, tho High Court was not bound to set aside the decrees of the lower 
Courts, but had a discretion to interfere or not, according io the merits of the 
case, 

SnresJi Ohunder 'Maitra v. Kristo Uangini Dasi, (I.L.il., 21 Calc,, 21H), approved 
and followed. Uamaxamg Cheitiar v. Orr, (I.L.K., 26 Mad., 176), not followed. 

Suit lor Es. 130 for wages duo to plaintiffs for services in connec- 
tion with a temple. The District Mimsif tried the case as a. regular 
suit and decreed in plaintiffs’ favour as against first defonclant 
alone. Doiendant, wdio had raised no ohjeotion to the moclo of 
trial by tho District Munsif, preferred a regular appeal to the 
•District C'ourt, making no inference to the question of jnrisdietioii 
iu las groiiiids of appeal. Tho Acting District Judge dismissed 
the appeal. 


Civil Eevi&ion Petition No. 391 of 1903, presented under section 622 of the 
Cod© of Civil Procedure, praying the High Court to revise the decree of A, Ven- 
fcataramana Pai, District Judge of North Malabar, in Appeal Suit No. 106 of 
1002, presented against tho decree of K. Imbichuiini Kair, District S^tuusif of' 
GummEore, in Chigmal Suit No, 424 of 1901. 
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trial ia the Court of First Insfoiiee and raise.? the objection for the 
first time in this Court. 

We therefore hold thi'd we have a discretion to be exercised 
with reference to the merits of the case. On the merits we are 
unable to say that any ground for our interference has been made 

Wc therefore dismiss the.pqtition with costs. 


1003 . 

September 

14 . 


APPELLATE OiYIL. 

a/.™ M, Jmtic B0M.U «,nd Mr. J„u,r Mmkyam A„ansar. 
OHrNN'AMJEAr. (PLAiNTjpf), Appetaant, 



MADARSA BO^VTHER (Deeeeeaep), Eespoeeeep... 

OowHFees Act— Act VJI of ISK s 7 TV fA out 
■ ™°‘>'t£iago bond for Bs. 4, 000— Valuation of Jr tj^ <^^»odlaUon and delivery of 

Gouri to accept plaintiff valuation in suits ofmJisT'^ 

Whore oases fall uiidor secfcinn >7 i 

Which he values the relief sought. Where this Lo. i ^ ^ 

i-isdlctiou to decline to accejt ^ 

power of revision is limited to eases provided for by ro f 
.'m estimate given by the plaintiff of the anmial not ’ -T ’ 
market ralno of the laud, house or warden as m f 

V and yi. menfonorl in seoiion 7, paragraph. 

Plaintiff Bued for the cancellation and deliverv i,n oP 

Us. 4,000, e.xeouted in defendant’s favour, for which ft u'' >“‘5 for 

PE., -,.,«A.,.r;::“;::rcXpr:: ' 

p, ”« 

Slut for the eancellation and deliyerv nn nf » 
a.. 4,000 es»„tea by plamtigto defenlm YipYr 
vdEPd in tho vcrffled pl.im al E., 50, ' p] j„ A' ' 

■ - ^ s ease was 

*Civil,Jli8oe]laneons ippcalNo. 77ofi<loq "" ~ 

Vernor A. Bi-odie, District Judge of CoimLw!’'? the decree of 

presented against the decree of T. T Eanvsoi. ’ Suit No, 1S7 of 1901 
0«ginal Suit Xo. 542 of 1900. District Mimsif of D^de! te 
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. tliat she was in need of funds after her hii.s]>ainrs death, that an Gjiinnammal 
agreement wms. entered into betv/eeii hor and defendant that M.rfUot 
plaintiff should execute a mortgage deed for Es. 4,000 in Eowtuek. 
defendant’s fawoiir mortgaging land to him, and that plaintiff 
should receive the eoiisideralion after the doennient had been 
registered. Plaintiff now alleged that she liacl- executed the 
mortgage and that it had been registered, but thfit dofendaiit had 
not paid the consideration and refused to retiun the doeiimcnt ; 
she asked for a declaration that the mortgage had not ]>aon completed' 
and for an order for the delivery of the docurnoiit to lier. The 
District Munsif held that in eases under section 7, paragraph TY 
(r) of the Court Fees Act, the valuation given hy the plaintiff is the 
valuation to be accepted by the Court. He found that no consider- 
ation had been paid by defendant for the mortgage and ordered 
it to be delivered to plaintiff. Defendant appealed to the District 
Judge, who considered in the first instance the rpiestion of tlie valim 
placed by plaintiff on the relief sought in the suit. Ho held that 
the suit fell under section 7, paragraph. I Y, clause (c) of the Court 
Fees Act, and that the proper valuation was Es. ^,000, and that the 
lower Court had no jurisdiction to try it. He allowe d the appeal 
and dismissed the suit, and ordered the plaint to be returned to 
plaintiff for presentation to the proper Court. 

Plaintiff preferred this second appeal. 

Rangmhanar for appellant. 

Judgment. — The plaintiff sues, in effect, for the cancellation 
and delivery up of a mortgage bond for Es. 4,000 executed by her 
to the defendant and for purposes of Court fees and jurisdiction 
the plaintiff valued in the plaint the relief sought at Es. 50 and 
verified the same as part of the plaint. 

The District Judge is right in holding that the suit falls under 
section 7, paragraph IV (<?) of the Court Fees Act and not 
paragraph IV («), but lie holds tha,t the valuation of iJs. 50 given 
by the plaintiff cannot be accepted, and that the true valuation is 
the amoimt of the mortgage bond, vD.., Es. 4,000, as mentioned in * 
the plaint. We are clearly of opinion that in cases falling under 
section 7, paragraph IV, the law expressly provides (and only iu 
that class of suits) that the plaintiff should state in the plaint itself 
under the sanction of verification the amount at which he values 
the relief sought, and the Court has no jurisdiction to decline to 
accept the same or to revise a power which is limited, to cases 
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CiUNXAMMAL providecl for by section 9 which relates to an estimate giyen by the 
M iiuRSA of annual net profits of the land or the market-value 

jiowniER, of the land, house or garden as mentioned in section 7^ paragraphs 
Y and VI, If the relief prayed for consequential upon the 
declaration be the recovery of any cf tho matters mentioned in 
paragraphs I, II, III, V, Vl, VII^ VIII, IX, X, and XI of section 
7, the mode of valuing the relief is regulated by the legislature 
itself in those paragraphs and in such eases the plaintiff must value 
tho relief sought accordingly. 

Turning now to the Suit Valuation Act (Act VII of 1887) it 
will be observed that, under section 8, tho valuation given bj" the 
plaintiff in tho ease of suits falling under paragraph IV of section 
7 of the Court Foes Act, shall also be the mhaiion for purposes of 
‘ jurisdietipiL,_ Becd^ IX’ provides alia that it is competent 
to the High Court with the previous sanction of the liOcal Gnvern- 
mont to frame rules for tho valuation of suits referred to i}i 
paragraph IV of sootion 7 of tho Court Fees Act and for determin- 
ing the jurisdiction of Courts, but no moh rules have been framed 
applicable to the cancellation and delivery up of an instrument in 
writing. Until such a rule is framed the valuation given in the 
plaint by the plaintiff cannot be revised (Sawif/a Mamli \\ 
3tina»nmal{l) and Guriwaj^mnia v, Venlmtal'^khnarna Oheiii{%)), 

Wo therefore reverse the order of the District Judge' dismissing 
the suit and returning the plaint and remand the ease to him for 
hearing and disposal according to law. 

The costs of this appeal will be costs in tho eaiiso. 


(i)LL.K., SSMad., m 


(2) T.n.B.,. 24 Mad., 34. 
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Zamixdae first defendant had sold his interest in the lands in suit to him 
14 years ago, tliongli the 'first defendant was still, described as 
pattadar in the landlord's registers. Plaintiff contended that 
Beooiid defendant, the landlord, had improperly attached a portion 
of the land for arrears of rent, and that the attachment was 
iiiYaiid, He prayed for a declaration to that effect. First 
defendant remained ej^ parte. Tlie District Munsif made the 
daolaration, and the Subordinate Judge oonSrraed it, on appeal 

Second defendant preferred this seomid appeal. 

F. KrisJmmawnp A'l/ijar and JL i?, Ramal'rk/ina jbpjar for 
appellant. 

P, P, Smukmt Aj/i/ar and Jf, Ayya for respondent. 

The ca.so first came before the Officiating Chief eliistiee (Sii* 
Subrahmania Ayyar)-and Russell, J., who made the following 

Ordeh of Reference to a Fui.l Bench: — Sir SuBEAiiMANrA 
Aytab, Ofpg. CJ.-— Under the common law, the defendant, 
as landholder is, of course, not entitled to sell the plaintiff's 
interest in the land in respect of which rent is due, in a summary 
way* Such a right to sell by siiminary process is given to a 
landholder in the position of the defendant only by the Rent 
Recovery Act (VIII of 18G5), sections 38 to 40. Bat the exercise 
of this right is, among other things, subject to the condition that 
prior to taking the process the landholder has followed the pro- 
visions of section 7 of the Act as to the e.vchang 0 of patta and 
mucMlika or the tender of such a patta a:S the tenant was bound to 
accept. 

The substaiiee of the plaint in the present ease is that, though 
the defendant had not conformed to the provisions of the said 
section 7, he was yet proceeding to sell the plaintitFs interest in 
the land. If this bo true, the defendant’s action, in proceeding 
summarily against the plaintiff’s lanr], would be a viulation of th© 
plaintiff’s right as owner of the land ami would be actionable in 
courts as an infringement of a common law right- This right of 
action will be available unless it is taken away l)y statute expressly 
or by necessary implication. 

Tlie provisions of section 40, which enable a tenant, wdiose 
^ interest in immoveable property the landholder is seeking to attach 
and sell, to institute a summary suit before the Collector by way 
of appeal against the attachment, obviously cannot be held to 
deprive the tenant of lus remedies under the general law, in 
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respect of wliat, in tlieabsenee of a strict adherence to the pro- 
visions of the Rent Eecororj Act, would be a derogation of the 
plaintiff’s right under the common law. The special remedy of a 
summary suit before the Collector must, according to the well 
recognized canon of construction applicable to such eases (see per 
Willes, J in Woher}i<^impton Wafer Worh^ Company v. Ilau^ten* 
ford{l))^ be held merely to be a cumulative remedy which it is 
open to the tenant to pursue if he think fit to do so in preference to 
proceeding in the ordinary courts. 

That the legislature has left no room for don])t on the point 
is clear from section 78 of the Act, which provides that nothing 
ill the Act shall bo construed to debar any person from proceeding 
in the ordinary tribunals to recover money paid or to obtain 
damages in respect of anything professedly done under the 
authority of the Act. It is true this section does not refer to 
specific relief such as a declaration or an injunction. I cannot, 
however, agree in the contention that this section by implication 
takes away a party's right to obtain remedies other than that of 
an action for damages in cases where damages would not be the 
fidequate remedy. The manifest object of the section was to lay 
down that a party aggrieved by proceedings taken under the Act 
is not confined to the special remedies given by it, hut that ho is 
at liberty to proceed in the Civil Courts ; and the refereneo to 
damages only was probably’' because ordinarily^ award of damages 
would meet the requirements of justice. It would he most 
unreasonable to construe a provision intended to leave untouched 
suit for damages, as depriving the injured party of a remedy 
by ii) junction or otherwise, even if the latter were the only 
adequate remedy in the circurastanees of the case. 

Suppose, foi* instance, a landholder is taking steps under 
Boction 45 to have the tenant arrested for alleged non-payment 
of rent, while the existence or the' amount of arrears is not 
admitted, must the tenant wait to he arrested and after arrest 
claim under section 47 to he produced before the finietionary 
who issued the warrant, to establish Ins contentions ? Is it not 
open to him to anticipate the landholder’s proceedings by suing 
in the ordinary courts for an adjudication on the points involved 
and pending such adjudication to restrain the landholder from 
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proceeding under section 45 ? Surely the answer to this question 
must be in the affirmative. The arrest of a tenant at the instance 
of a landholderj when no rent was recoverable-^ as for instance 
where no proper pafcta had been tendered or where no rent was 
dues would, of oourse, be a serious violation of the tenant^s personal 
right under the common law, and it would be impossible to contend 
that an injunction cannot be obtained against the threatened 
invasion of such a right, simply because a special remedy is given 
when, under colour of the Act, the invasion has been aceomplishod. 

Cooper r, \Vkittmgha?n(l) and Hayicard v. Enst London Water 
Works Oom])any{2) throw light upon the view that ought to be 
taken in such eases. In Cooper v. WhiUhigham{l) the plaintiff sued, 
among other things, for an injunction, to restrain the defendants 
from impoiting certain pirated copies of a copyright work. Such 
importation was prohibited by the 17tli section of the Copyright 
Act, 1842 (5 & 6 Yiet., cap. 45), which section also enacted a 
particular penalty in respect of the act prohibited, viz., £10 for 
each offence and a sum double the value of the forfeited copies, 
half the former and the Whole of the latter being made payable 
to the proprietor of the copyright. The objection that the 
imposition of such a penalty prechided the injured person from 
daiming the remedy by way of injunction was considered 
untenable by Jessel, M.E. His observations, so fa,.r as they are 
necessary here, were as follows : — ‘ ^ It was said .... that where 
a new offence and a penalty for it had been created by statute, 
a person proceeding under the statute was confined to the recovery 
of the penalty and that nothing else could be asked for. That 
is true as a general rule of law, hut there are two exceptions. 
The first of the exceptions is the ancillary remedy in equity by 
injunction to protect a right That is a mode of preventing that 
being done which if done would be an offence. Whenever an act 
is illegal and is threatened, the Court will interfere and prevent 
the act being done; and as regards the mode of granting an 
injunction the Court will grant it either when the illegal act is 
threatened but has not actually been done or when it has, heon 
done and seemingly is intended to be repeated.*’ In Hayward v. 
Emi London Water Works Company{2) Chitty, J., adopted the 
same view of the law observing (at p. 146) I see no reason why 


(2) n,B., 28 Ob.I)., 138 at p. 146, 


(1) ISCkD., 601, 
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tlie Court slioald refuse to protect a right by injunetiun merely 
because it is a statutory right.'’ 

It follows that even if the right to object to the attachment 
\ri)rQ no more than a right niicler the lioiit Recovery Act a suit to 
obtain the ancillary remedies of declaration and in junction would 
lie. dliat must be cc|uallj, if not ft fortiori^ so when tho right is a 
common law right notwithstanding* it is invaded under colour of 
the statute and notwithstanding that a particular reniedv is given 
by the statute for what is done in contravention of its provisions. 

If the coiistriiciion of section 78 contended for wei'C well- 
founded, a suit ill a civil court to set aside a,- sale improperly brought 
about under sootions 38 to 40 would also not be siistamable. But 
Fattu AchaM Ayyangar v. Pa) thasaradi Pillai{l) is a ruling to the 
contrary, tho defect in the sale on 'whioh-the judgment is rested 
being want of due service of the prescribed notice on the defaulter. 
If this decision is correct, as it certainly seems to be, it is difficult 
to iiiiderstarid why a tenant should not 1)o at liberty to avert an 
improper sale hj suing in the Court for a declaration of the invalidity 
of the attachment ; in otlier words, to set it aside ; though it was 
apparently held otherwise in Mahomed v. LahshmipctUill), It must 
be confessed ibat it is not easy to follow' the reasoning in the last 
mentioned case. Is the ground of the decision, that an improper 
attachment under sections 38—40 does not, in the absence of actual 
pecimiary loss, amount to an actionable wrong, or is it that the 
sole remedy available under the law in respect of such attachment 
is a' eiimmary suit before the Collector ? In either case, for reasons 
already stated, I find myself unable to agree in the eoiiclusioii 
arrived at by the learned J udges. 

It only remains, in this connection, tu notice tho argument 
founded on tho fact that a suit such as tho present would be subject, 
not to tho special and short period of limitation prescribed bj the 
Rent Eccovery Act, but to the 6 years period under article 120 ol 
the Limitation Act. Though at first sight this may seem calculated 
to coimtcnanco want of duo diligence on the part of iDcrsons 
objecting to attachments like that under consideration, yet a 
moment’s rcdlectioii will show that such will not bo its practical 
effect; for the plaintiff in siieli a suit must be as prompt ns if he 
were proceeding by way of appeal before the Eeveiiuo Courts 
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ZAMiN-niB unTor aecijon 40, aud if no suit is instituted within the month to 

OF Eixaya- attachment and avert the sale, the landholder could 

T?* get tlio land sold, and subsequent to the sale no suit in respect ox 
the attachment would lie, for the simple reason that there is no 
subsisting attachment to he set aside. That a civil suit to set aside 
a sale which has taken place, lies, has, as already pointed out, been 
held ; and the period of limitation for such a suit being one year 
only, I fail to see any real force in the above argument. Even if 
there were any force, it is difficult to perceive how that alone could 
warrant our adopting a different conclusion. 

The next question is as to whether the patta relied on by the 
defendant was open to objection on the ground that it runs in the 
name of the plaintiff’s vendor instead of that of the plaintiff. On 
behalf of the defendant it was alleged that notwithstanding the 
sale of the land to the plaintiff many years ago, pattas running 
in. the name of the vendor had been tendered to and accepted by 
liini till now. Probably the officers of the Court of Wards, who 
w'cre in charge of the defendant’s zamindari at the time of ilie 
sale and subsequently, following the practice prevailing in respect 
of G-overnment ryotwary lands of not altering the registry except 
on the application of the parties concerned, eontinned to make out 
the patta in the name of the plaintiff’s vendor, instead of that of 
ilie plaintiff, who, it is alleged, had not applied for the change. 
Be this as it may, if the plaintiff had, subsequent to the purchase, 
taken without demur, as asserted ou behalf the defendant, pattas 
in the name of the vendor, it would not be open to him to object 
to the present patta unless he could show that he had given timely 
intimation to the defendant that his own name should be inserted 
in the patta {Ekambara Aj/yar v. Memaichi Ammal{l) and Sree 
Sankaraehari Swamiar v. Varada Pillai{2)), 

Nor could the proceedings taken by the defendant to have iho 
plaintiff’s interest sold be invalid for the reason that the notice 
prescribed by section 38. which was actualiy served on the plaintiff, 
purported to bo addressed to the vendor of the plaintiff instead of 
to Jiiro, for in so doing, the defendant acted l>ut in conformity 
with the frame of the patta, and the plaintiff would be precluded 
from objecting to such a notice for the same reasons that would 
preclude his objecting to the patta itself. In the view that the 



(1) hhJX*, '27 Mail., 401, (;>) 27 Mad., 33^* 
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service of the notice was the initiation of pxiWic proceedings for Zajukbae 

the sale oi: the plaiiitiif's interest in tlio land, such service inaT be 

tahen to stand on tlio same footing as service of process in suits; 

and the present instanee is not w-ithont analogy to eases of '* '.HEi)inARr^ 

misaoiner in judicial proceedings. In Mcredii/t v. IIod^es(l) it 

was long ago held that a defendant is estopped, by the recognizaneo 

of bail entered into for him by tlie name in which he issued, from 

pleading a misnomer, though he himself be no party to the 

recognizance, on the ground that the act of appearing by putting 

in bail must be considered as the delondant's ewn act. The 

matter xvas fully gone into in Fkher v. Ma(/na^(2), where Tindai, 

CJ and Coltman, Erskine and Cresswell, JJ., held that where a 
part.y is sued I)]" a wrong name and suEfei's judgment to go against 
him without attempting to rectify the mistake, he cannot after- 
wards, in an action against the sheriff for false imprisonment, 
complain of an execution issued against him by that name. In 
the course of his judgment, Coltman, J., observed It api)ear8 
from Crcmif'ord v. 8iifeJnven{2>) that after jiidgnient against a party 
hy a given name the "writ must issue in the same name, for the 
xvrit must follow the judgment.” Similarly, therefore, it must be 
held that in proceedings taken under the Act with reference to a 
patta, no objection could be taken to the description of the tenant 
ill such proceedings if it follows what is in the patta., and the 
tenant is precluded from objecting to the description in the patta 
itself. 

Eitssell, J. — The plaintiff in this ease is a toriant with a 
salea ble interest in his land . The second defendant is the landlord , 

The first defendant sold his interest to, the plaintiff in 1885 but 
still remains the ' pattadar ’ in the landlord’s registers. 

The prayer in the plaint is that the Court will bo pleased to 
pass a decree declaring the iiiYaliditj of the attachment made by 
the second defendant for arrears of rent for fasli 1308. The second 
clofendani. has proceeded under section 38 of Act A'lII of i 8(>5 to 
soli the plaintiff’s interest in the land. 

The relation of landlord and tenant. [ think, admittocllv exists 
between the plaintiff and the B(‘cond defendant. The iirst defendant 
claims to have no interest in the suit. He has l)een e.v pee/e. I 


(1) 2 B. c'i' (2) 6 S.X.11., 5SS. 

(3) 2 Sir. E., 1218. 
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do not agree with, the District Munsif on this point. The plaintiff 
and the first defendant cannot Iboth he tenants^ and no one eontends 
that the first defendant is. Hence the plaintiff must be. 

The grounds on which the plaintiff asks for a decree are:— 

(1) that the second defendant ‘‘did not grant paita to the 
plaintiff,'’’ 

(2) “improperly attached” the said land, still allowing the 
patta to stand in the name of the first defendant. 

The issues raised in the case are : — 

i. Whether the attachment for arrears of rent of the plaint 
lands is valid or not as against the plaintiff ? 

ii Whether the plaintiff applied and the second defendant 
refused to transfer patta to the name of the plaintiff P 

iii. Whether thei’c is or is not the relationship of landlord and 

tenant Ixtw-een the second defendant and the iffaintiff ? 

iv. "Whether the plaintiff is estopped by his conduct from 

denying that he is the second defendant's tenant P 

The two lower Courts have decreed in the plaintiff’s favour. 
The landlord, the second defendant, appeals. 

A point has been taken in appeal, which has not been raised 
in the Courts below to the effect that the plaintiff has no right to 
bring this suit in the Civil Court . It is argued that his only remedy 
is by way of appeal to the Collector under section 40, Act VIII of 
1865. This point must be decided with reference to the principles 
laid down in the Full Bench ruling of this Court in Rammjyar v. 
Yedaclialhi }) : “ Where a statute creates a new offence or gives a 
new right and pr(3scribe8 a particular penalty or special remedy, no 
other remedy can, in the absence of evidence of a contrary intention, 
be resorted to ; but where a statute is confirmatory of a pre-existing 
right tlio new remedy is presumed as cumulative or alternative 
unless an intention to the contrary appears from some other part 
of the statute.” Again, “ The key to the constraetion of Act VIII 
of 1805 ia the existence of two coincident processes, one called 
summary and the other regular.” No doubt the plaintiff has a 
remedy in the present case under section 41, Act VIII of 1865, 
but has he not also a remedy under the general or coiniiion law f 
His allegation, in substance, amounts to this, that the second 
defendant is interfering in an illegal manner with his interest in the 


14 Mad., 441, 
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lands in suit and ^ lie asks the Court for a declaration that such 
interference is improper. The plaintifl'is, I think, unquestiocatly 
entitled to loiog such a suit in the ordinary Ohii Courts, He is 
also, I think, entitled to pursue his remedy under section 41, 
Act VIII of 1865, if he wishes. 

That being so, the question is whether the plaintiff is entitled 
to succeed in this suit. It is admitted that the lands liave never 
been transferred to the plaintiff’s nam'e by the second defendant. 
It is alleged by the second defendant that up till Fasli 1308, the patta. 
though issued in the name of the first defendant, W' as received 
fasliwar by plaintiff, plainiiffi’s son and plaintiff’s undivided 
brother Subball Eeddy ” and the rent wa.s biung regularlj paid 
witlioiit any arears till recently . 

There is no issue and no finding on the question whether there 
was a tender to the plaintiff for the Fasli 1308. The only objection 
to the patta, I take it, is that the first defendant’s name is entered 
therein instead of the plaintiff’s name and both the Courts find 
that such a patta is not a proper one. Assuming that pattas drawn 
up in precisely the same manner had been acceiited for a series of 
years previous to Fasli 1303, in respect of this holding, then, I 
consider that the plaintiff would in this suit be estopped from 
asserting that the patta is im proper. 

Under such circumstances, if there was a tender of the patta 
to the plaintiff, though it ran in the name of the first defendant, it 
would not be open to the plaintiff nmv to object to it. This seems 
to me to bo in principle what was decided by the Court in Sre^ 
Sankaracimri Swamiar v. Yarada Pillai{l) and also in Qovinda 
Setii V. Sreenimsa Roto 8ahib {%) : 

Before the appeal can bo decided it is necessary to have findings 
on the followdng issues 

i. Whether there was a tender of patta to the plaintiff su.eh 

as is referred to in section 7, cl. 2, Act TUI of 1865, 

ii. Whether the patta tendered to the plaintiff is the same 

as that tendered to, and accepted by, the plaintiff in 
previous years. 

A further question is raised, namely, whethor the proceclui^o 
followed by the second dofoiidaiit is valid with reference to section 
30 of the Aci 


(1) 27 '322, (2) S<'<*rmd 3.001 (unreeorted). 
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It is found tliat the written notice was served upon the 
plaintiff, but it ran in the name of the frot defendant. With 
refercneo to the rcjiiarks made above, I would hold that if the 
plaintiff lias allowed himself to be treated as the tenant for a series 
of Tears it would not now be open to him in this suit to say that 
he was not the ‘‘defaulter.” On the contrary, I think if, as both 
the plaintiff and tlie second defendant admit, the plaintiff is the 
tenant, he roust bo the defaulter when there is an arrear. I would 
hold therefore that “ written notice ” has been served on the 
defaulter. 

Another ([iiestioa raised is whether this written notice has been 
given hy the ‘‘ person to whom an arrear is due.” The Subordi- 
nate Judge does not give a definite judgment on the point, but it 
appears to me the plaintiff had no doubt that the notice came from 
the landlord, though signed by the karnam, who is stated to be an 
amin of the second defendant. It has not appeared during the 
course of the suit .tliat the notice was not issued in the regular 
manner usual in the zamindaii. Provided, therefore, that there 
was a tender of' such a patta as the plaintiff was bound to accept, it 
appears to me the second defendant’s procedure has been quite 
regular and the plaintiff’s suit must fail. 

If there was no such tender, the plaintiff would succeed. 

1 wanild remaml the ease for a finding on the issues mentioned 
above. Costs -would abide the result. 

The case of Mahomed r, LahhmipaM(l) was not cited at the bar 
and did not come to my notice before I wrote the above judgment 
I agree to the reference to the Pull Bench. 

Sir SuBKAHMAXiA Ayyak, Oppg. C,J.,andEussELL, J.— Before 
disposing of the case we must, as the view that the present suit is 
siistaiiiablo is in conflict with the case of Mahomed v. LakshmipaU{l ) 
refer for the opinion of the Pull Bench, the following question:— 

Is the present suit sustainable in law ? 


The ease came on for hearing in duo course before the Full 
Bench constituted as above. 

K ICrkhmmmmy Ayyar and M. B. Rimah^Uhm Aijyar iot 
appellant. 


(1) IoLdK,} 10 3£0.cl)i, BSSi. 
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P, E. Sundara Ai/]/ar and J£. N. Ayya for respondent. 

The Coart expressed tlie following • 

Opinion". — W e are of opinion that the present suit is susiainable 
in law for tlio reasons stated in the order of reference. The 
correctness of the general prinoipl(3 stated in liamctytfur v^ 
Y QdmlmllaiX) viz., that where a statute creates a new offence or 
gives a new right and prescribes a particular penalty or special 
remedy, no other remedj^ can, in the absence of evidence of a 
contrary intention, l)e resorted to ; but where a Tstatute is eoiifir- 
matorj of a pre-existing 3‘iglit the new remedy is presumed as 
cumulative or alternativ(3 unless an intention io the contrary 
appears from some other part of the statute is not eontestecL 
The right -whieh the plaintilf seeks to vindicate in this suit is 
undoubtedly a right which existed independently of Act VIII of 
1865, and the only question, therefore, is whether the remedy by 
whieh he seeks in a Civil Court to protect Iiis common law right 
of property against invasioji 1 )t the defendant, under colour of Act 
VIII of 1865, wdiicli confers special rights on landholders, is clearly 
taken away, and the sumniarv remedy provided by section 40 of 
that Act, is substituted therefor. 

The chief argument is that under section 40 the landholder is 
authorized to take measures for bringing the tenant's propertv to 
^sale for recovering arrears of rent, if and when no appeal has beeji 
made to the Collector against the attachment within one montli 
from the date of the attachment, and that it, therefore, follows 
from this provision that the sale of the property in default of such 
appeal is lawful, and therefore cannot be forbidden by any Court. 

Ill our opinion such a construction of the section is far-fetched 
and unwarranted. The object of the section simply is to authorize 
the landlord to send a notice to the Collector under section 16 of 
the Act, with a view to the property being brought to sale. Eeliaiice 
also is placed on section 78 of the Act whieh, by way of precaution, 
saves the eoniiiion law renu^dy by resort to the ordinary tribunals 
to recover moiuw paid or damages in respit'd of anything purporting 
to be done under the authority of the Act. The argument is that 
the omission in the section to expressly save remedies other than 
the recovery of money or damages, does by implication take away 
any other remedy, such as by injunction or declaration. For the 
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reason stated by the learned Officiating Chief Justice in the order 
of reference, wc oannot accede to the contention that the common 
law remedy by way of specific relief is taken away by necessary 
implication. 

In addition to the cases cited in the order of reference, we may 
refer to the decision in SkwHrughon Das Coomar v. Hohia 8hoiotal{l) 
in which it was hold that a suit for compensation for wrongful 
seizure of cattle will lie in a Civil Court notwithstanding that 
under the Cattle’ Trespass Act, I of 1871, a opeoial remedy is 
provided for the recovery of compensation by resorting to the 
Magistrate. See also Shmhar Sahai v. Din Dial{2'). 

If the decision in Mahomed v. Lakshmipati{S} is in conflict 
with our view in this ease, we are unable to accept it as correct. 


APPELLATE CIVIL. 

Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyangar. 

HEBHAGIRI row (Plainxim-), Appellant, 

V. 

NAWAB ASKUE JDNGf (Defeotaxt), BE.spoNm£NX.* 

Letters Talent — Art. 13 — Cause of action ” —Tro'mise made oui cf the jimsdiciion of 
Bijh' Court to U’iihin the Jurisdiction-^B reach — Suit on Original Side-^ 
Jurisdiction- 

Defendaiitj at Hydcrabaci, undertook (as was assumed for ilie piirposes oftli© 
case) to pay plaintiff wifcliin the Jurisdiction of tlie Madras High Court a sum of 
money alleged to be due for services which had been rendered at Hyderabad or 
other places outside the juriyfliclion. The allegod promise had not been per« 
.formed and plaintiff brought this suit on the Original Side of the Madras High 
Courts no leave having been obtained ; 

that the Court had no jurisdiction to try the suit. The words cause 
of action ” in article 12 of the Letters Patent, mean ail those things which are 
accessary to give a right of action, and in a suit for a breach of contract the High 
Court has no jurisdiction, wdiere leave has not been obtained, unless it is proved 
that the contract as well as the breach of it occurred within the local limits of 
,'it Juikdicrkm, 


(Ij I.LJt, 16 Calc., loth (2) i.L.H., 12 AIL, 40CL 

(3) LL.E., 10 Mad. 368. 

* Original Side Appeal Ho, 9 of, 1903 , presented against the clecrea of Mr, 
ilngtiee Boddam in Orfgina] .Ko. 97 of 1002, 
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Suit for money* Plaintiff' sued defendant for remuneration for SESTUfTii?,! 
Bervices alleged to haYe been rendered by plaintiff to defendant. 

The case only came before the Court at this stage on the qiiestiop 
of jnrisdietioiiy the facts, for the purpose of deciding this question, 
being assumed to be as follows The alleged services had been 
rendered at Hyderabad and other places outside of the jurisdiction 
of the Original Side of the ’High Court. The alleged promise had 
been made in Hyderabad, and by it, defendant had undertaken 
to pay to plaintiff in Madras the amount due. ITiis promise had 
not been performed. Leave to institute the suit had not been 
obtained. The learned Judge, sitting on the Original Side, 
delivered the following judgment:— In this case, it is admitted 
that the contract was mad© in Hj^derahad. The plaintiff’s cause 
of action is stated to be a promise made in Hyderabad by the 
defendant to pay the plaintiff in Madro-s Es. 25,000 for work said 
to have been previously done by the plaintiff for the defendant at 
Hyderabad and elsewhere outside the jurisdiction of this Court. 

The contention on the part of the plaintiff is that inasmuch as 
there has been a breach of the promise to pay in Madras, this Court 
has jurisdiction without leave having been obtained to sue here 
irrespective of where the promise was made, that the breach of 
contract constitutes the whole cause of action irrespective of where 
the contract was made, I am of opinion that the words in article 
12 of the Letters Patent ‘‘ cause of action mean all those things 
which are necessary to give a right of action and that in a suit for 
breach of contract, this Court has no jurisdiction where leave has 
not been given unless it is proved that the contract as well as the 
breach of it oecuired within the local limits of the Court. He 
dismissed the suit. 

Plaintiff preferred this appeal 

Mr. D. dimmer, for appellant, cited the judgment of Hollo- 
way, J., in BeSoim v. Coks(l), Luehnee Chimd y. Zjrciwur MuU(2), 

Muhammad Abdul Kadar v. East Indian Railamj Com^mnyl^). 

The Advocate-Qeneral (Hon. Mr. J. P. Wallis) for respondent, 
was not called upon. 

Judgment.' — We think that the view of the learned J odge is 
correct (Mulchand Joharimal v, Buganchand 8hwdas{4^) and is in 


(1) 3 Mad. H.O.E., 384 at p. 407* 
(3) 1 Mad., 375* 


(2) 8 Moo. I.A., 201. 
(4) LL.E., 1 Bom., 23, 
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accordaiiee with the preponderanoe of a,iitliority as to the meaning 
of the words cause of action in article 12 of the Letters Patent. 
We dismiss the appeal with co>sts. 

Attorney foi’ the appellant — ^Mr. S. Siibbayya Ghetti. 

Attorney for the respondent — Mr. Janies Short, 


APPELLATE CIVIL. 

Before Sir 8, Suhrahmama Ayyar^ Offg, Chief Justice,^ Jfr. Justice 
Bemon and Mr, Jmtlco Bhaslu/nm Ayyangar, 

ISACK JEBUDABEN PILLAI (Petitioner), Appellant, 

v, 

DITAN BAH A DUE EA^lASAArc CHETTY (Official Liquibatob 
OF THE Madras Buildino Soctetyu EnsroNDENT.^’" 

Co'i'iipan'm Act-~yi o/lS82, i?. loG — Notice to creditors to prove claims — 
Failure ly creditor to prove tvithln time limikd — CJaimanf exdtided from 
henefi of previous disirihia ion . 

A cre6itoi’ of a company in liquidation failed to bring in kis claim by the date 
auuoTinced by the official liquidator for olaimss to be made. He subsequently 
applied that his claim might be admitted : 

Metd^ that the creditor was not precluded from coming* in at a later stage. 
The only penalty for failure to come in within the time stated in the notice was 
that prascrihod by the latter pari of tho section, namely, that the claimant would 
be excluded from tho benefit of any distribution made before his debt was proved. 

Clafat b}' a croditor of a company in liquidation to share in 
distrihiitioE of assets. The official liquidator of tho company 
advertised on 7th April 1902 that creditors were required to prove 
their debts or claims on or before 4th Angu8tl9li2, and that, in 
defo/ult, they would be excluded from the benefit of any distribution 
made 1 before such debts should be proved. Petitioner failed to 
lodge bis claim before the date fixed. Subsequently he applied 
by summons in Chambers to be permitted to rank as a claimant 
against tliG assets of the company. The summons was dismissed. 
Petitioner preferred this appeal. 


» Original Side Apper.l No. ,10 of 1903, prefiented agaiiiat the order of 
Mr. Justice Bodtlam, dated thelst day of May 1903, on, Miscellaneous Petition 
No. 4 of 1901. , . 
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Mr. D. Ohamier, for appellant, contended that the applicant was Isack Jissr- 
entitled to have his claim admitted. If assets sliould have jtieen 
already distributed, the creditor would lose his share in the distri- iUmasakv 

" OlTFiTTY 

hiition., .He referred to General Rolling Stoeh Oompany’-^ Cla;m{l), 

Mr. Kugeni Grants Jiov the respondent, tooi the preliminary 
objection, that the notice required by section 169 had not been dulT 
given. He also contended tha.t the ]')eiitioner should sue under 
section 136, with leave of the Court, and opposed the application. 

Judgment. — A preliniiiiBrj objection is fateii that notice was 
not given within the three weeks required 1 )t section 169 of the 
Company’s Act VI of 1882. Without deciding what this notice 
is, we think that if such notice is necessary, the present is a fit case 
for extension of the time. 

We accordingly extend the time to the 27th July I90d, the 
date on which notice was, in fact, given. 

On the merits we think that the oixler of the learned Judge 
dismissing the petition is wrong. 

The petitioner admittedly failed to bring forwarii his claim 
within the time fixed in the notice published under section 156 of 
the Act ; blit this omission does not preclude him from coming in at 
a later stage to prove his claim, nor does it necessitate his resortiag 
to a suit to be instituted with special leave of the Court under 
soetioii 136, as eonteiided by Counsel for the official liquidator. 

The only penalty for failure to come in within the time stated in 
the notice is the penalty prescribed in the latter part of section 
156, viz., that the claimant is excluded from the benefit of any 
distribution made before such debts are proved/’ that is, he can 
only claim a pi'oportiouate share in such es.sets as may remain 
undistrihuted at the time when ho proves his claim and without 
disturbing any distribution made before such proof. This was 
decided in the case of Gemeral Ho! ling Stoeh Oompany Joint Stock 
Bmoimt Company^? C/aim{l) in regard to the English Companies 
Act, 1862, the provisions of which are substantially the same as 
those of the Indian Act The edaimant hi the present case is 
admittedly a creditor o.f the company. 

We must, therefore, set aside the order of the learned Judge 
and direct that the claim of the petitioner bo entertained by the 
liquidator and disposed of according to law. 


(1) E.B., 7 Ch., 646e 
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Each patty will bear liis costs liitherto iuourred before the 
learned Judge and the taxed costs of this appeal will be paid to 
the appellant by the respondent. The taxed costs of the official 
liquidator as between attorney and client is to be paid out of the 
fund. 

Messrs. Grani Grealorex, attorneys, for the liquidator. 

Messrs. Branson §• Branson^ attorneys, for petitioner. 


APPELLATE CIVIL. 


Before Sir Arnold fVMie, Chief Justice, and Mr, Justice Benson. 

MUTHUMEENAKSHI AM.MAL (fh.ArvTrrr'), Apceliaot, 

■v. 

CHENDE.i SElvHARA AYYAR and two othbbs (De-fenbants 
N os. 2, 3 AND 6), BESroNDENTS* 

Hindu law — Far tiiion between father and sons — Stipulatimi that father and junior 
wife should ** hold and enjoy ” the father's share — 'Effect — Consfritcfion of gifts 
to wives under Hindu laiv. 

The general rule of Hindu law with, regard to the oonslrnction of gifts by 
Hindus in favour of their wives is that the wife should nofc be deemed to take an 
absolute estate unless it is cleax’ that this was the intention of the doner. 

By a deed of partition, entei*ed into between a father and his sons by a senior 
wife, after a recital that the junior wife had no issue up to date, it was declared 
that the father and his Junior wife should hold and enjoy certain of the family 
properties perpetually from that day forward from generation to generation with 
powers of alienation by sale, gift, mortgage or otherwise : 

Held^ that the parties intended that the junior wife should acquire an estate 
in the properties. The fact that she may not have been a oo-parcener was 
immaterial. It wag competent for the co-parceners who were entitled to 
participate in the partition to agree that the share of one of the eo-paroeners 
should be held jointly or in common with a party who othervyise would not have 
been entitled to participate in the partition. 

Jogesicar Harain Deo v. Ram Chandra DuUj (I.L.B., 2S Calc., 670), followed. 
Seshnyya v. Narasamma^ (I.L.R., 22 Mad., 337), distingaisbed. 

JJeld, also^ that the junior wife took as a tenant in common with her husband 
and that, after the death of the latter, she wa.s entitled to a moiety of the 
property. 


* Second Appeal Iso, 1061 of 1901, presented against the deoi’ee of H. Moberly, 
District Judge of Madura, in Appeal Suit No, 428 of 1900, presented against the 
decree of V. Swaminatha .A vyar, District Munsif of Tirumangalam, in Original 

Suit No. 106 of 1900. 



Foil. XXFII.j 


MADEAS SEEIIS. 


4m 


Suit for laud. Plaintiff was the second wife of one Siibbaraja mothu- 
Ayyarj^who died in 1897. Defendants were Ms sons by Ms 
deceased first wife. On May 3rd, 1895, a deed of partition was , 
entered into between Siibbaraya Ay yar and the present defendants. Sekhaha 
T hird defendant, the youngest son, who was then a minor, was 
represented by his father, as guardian. The partition deed (wMoh 
was filed as exhibit A) contained the following (among other) 
terms: — ^ 

Whereas the other three individuals are the sons of Subba- 
raya Ajyar among us by his senior wife, whereas the junior wife 
has no issue up to date and whereas all of us four have already 
divided and taken the moveable properties worth Es. 40 and there 
are no other properties ancestral or self-acquired than the immoveable 
properties specified in the schedules hereunto annexed, we have 
effected partition as follows :-~Subbaraya Ayyar and his junior 
wife shall hold and enjoy the properties specified in Schedule A ; 

Parames warier, those specified in Schedule B ; Chandrasekarier 
those in Schedule C ; and minor Venkataohelamier those in 
Schedule D, — perpetually from this day forward from generation 
to generation with powers of alienation by sale, gift, mortgage or 
otherwise ; Es. 164 shall be paid in common for the expenses of the 
education, nuptials, sreemantham, etc., of minor Venkataohelamier ; 
the mortgage money Es. 400 due under a registered document and 
the mortgage money Es. 80 due uuder an unregistered document — 
in respect of Subbaraya Ay yar ’s share, in all Es. 480 shall be paid 
and the share redeemed said Subbaraya Ayyar himself ; the 
said Parameswarier himself shall pay the mortgage money Es. 40 
due under an unregistered document in respect of the lands which 
fell to his share and redeem them and minor Venkataohelamier 
shall himself pay the registered mortgage money Es. 500 and 
unregistered mortgage money Es. 20 in all Es. 520 in respect of the 
lands which fell to his share and redeem the lands. Subbaraya 
Ayyar shall himself pay off and discharge the simple debts 
common to the family. In having adjusted the differences in 
the qualities of these (lands), all of us four have settled that 
Parameswarier shall execute a mortgage bond for Bs. 400 in favour 
of minor Venkataohelamier in respect of the two plots Ottakaran 
and Mettuvayal among the lands which foil to his share, that 
Chandrasekarier shall execute a mortgage bond to Subbaraya 
Ayyar for Bs. 470 in respect of the three plots— Thulavadi, Vandi 

89 
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Erakkani and Karayoram among tlie lands whioxi fell to his share. 
As legal proceedings hare to be taken in conneotion with the land 
worth Rs. 100 belonging to Snbbaraja Ayyar junior aunt 
Meenammal, all of us four shall equally contribute to its Court 
costs, ete.j conduct proceedings and divide whatever is realized 
therein. As we have thus effected partition, we have only blood 
relationship hereafter and we have nothing to do with one another 
in regard to properties. To this effect is the deed of pa.rtition 
which all of us four have of our own free-will executed/’ 

It was alleged in the plaint, and not traversed in the written 
statement, that the properties had been enjoyed, in accordance 
with the deed by the parties, respectively interested in them, and 
that plaintiff and her husband had enjoyed in com in on the proper- 
ties specified in schedule A of the partition deed. Plaintiff alleged 
that after her husband died defendants trespassed on those proper- 
ties, and she now sued to recover them. Defendants pleaded that 
plaintiff was not entitled to succeed to the share of her husband 
after his death, and claimed that though they w’^ere divided soils 
they were entitled to succeed to their fathers share as his immediate 
heirs. They admitted that plaintiff was entitled to maintenance. 
The first issue was : — Whether, under the agreement of 3rd May 
1895 the plaintiff is entitled to the properties?’’ He found 
that she wus. He held that the effect of the deed was to create a 
joint tenancy in plaintiff and her husband and that on her husband’s 
death plaintiff became solely entitled to the pro]>erties. He 
passed a decree in her favour. ( ^n appeal, the District Judge held 
that it was not the intenticn of the parties to the deed that plaintiff 
should take an absolute estate in the properties in question. He 
considered that she acquired no estate or interest in them Uiidor the 
deed ou the grounds that as she was not a co-paroenoi’ she was not 
entitled to any share in the family estate, and that the sons had no 
power to stipulate that their father sho uld enjoy his thare jointly 
with Ills wife. He reversed the decree and dismissed the suit. 

Plaintiff preferred this second appeal. 

b, Srmwasa Ayymnjor ■ for F. l€ruhn((mmtw Jyyor for 
appellant. 

P. II Sundara Ayyar and ii. Kuppmwmni Ayyar for 
respondent, ■ . ^ 

Judgment. — T wo questions are raised in this appeal. Hirst, 
did the ■plaintiff’ acquire under the partition deed (exhibit A) any 
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interest in ilie land partitioned ? Secondly, if ske did, wliat was tke 
nature of that interest ? The Court of First Instance held that the 
effect of the deed was to create a joint tenancy in the plaintiff and 
her husband in the lands in question and that on the death of the 
hosbandshe became solely entitled to them by right of surviTOr- 
ship. The District Judge took the view that the plaintiff acquired 
no estate or interest in the lands in question under the deed on 
the grounds that as the phuntiff was not a co-parcener, she was, 
not entitled to any share in the family estate and that the sons 
had no power to stipulate that their father should enjoy his share 
jointly with his wife. The general rule of law is no doubt 
correctly stated by the learned Judge, viz., that in the construction 
of gifts by Hindus in favour of their wives the rule is that the 
wife should not he deemed to take an absolute estate unless it 
is clear that this was the intention of the donor. On the eon- 
struotion of the document in the present ease, wc think tire parties 
intended that the plaintiff should acquire an estate in tlie lands in 
question. The fact that the plaintiff was not a co-parcener (assum- 
ing she was not) is immaterial. It was competent for the co- 
parceners who were entitled to participate in the paitition to agree 
that the share of one of the co-parceners should be held jointly or in 
common with a party who otherwise would not have been entitled 
to participate in the partition. If the agreement to divide among 
the eo- parcener had been contained in one document and a subse- 
quent deed of gift had been executed by one of the parties in 
respect of his share the transaction could not have been impeached 
by his former co-parceners. It makes no difference that the 
transaction was carried out by means of one do{3uracBt instead of 
two. The recital in the dociunent that the three sons of Subbarava 
Ayyar were sons by his senior wife and that the plaintiff (the 
junior wife) had no issue up to date goes to show tbat it was tlie 
intention of the parties that special provision ‘should be made for 
the plaintiff in substitution for, or in addition to, her rights as a 
widow under the Hindu law. Mr, Sunclara Ayyar, on behalf of 
the respondents, argued that the object of the instrument, so far as 
the plaintiff was concerned, was merely to show that she was not 
to have a right of maintenance as against her stepchildren. We 
are asked, on behalf of the respondents, to construe the document 
so as to give no effect to the words and his junior wife.’^ We 
do not think the document ought to be so construed. The words 

39 ^ 
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used with reference to the plaintiff are the words which admittedly 
create an estate of inheritance in faYonr of the father and the 
three sons and we think they ought to be eonstraed as having 
the same effect with reference to the plaintiff as they have 
with reference to the parties to the deed» The decision of the 
Privy Council in the case of Jogeswar War ain Deo v. Ram Chandra 
Dvi>ti{l) is a strong authority in support of this view. The 
operative v/ords of the document are clear and miambiguons, and 
the fact thatj in later parts of the instrument, the husband’s 
share is referred to without mention of the wife is not enough to 
warrant the deed being construed in such a way as to render the 
words and his junior wife entirely ineffective. 

We think the case of Seshayya v. NaraBamma{%) is clearly 
distinguishable from the present ease In SeeJiayya v. Warn- 
samm.a(z) a Hindu testator dealt with his residuary estate in these 
words “ my daughter-in-law and grand-daughter shall receive half 
of my whole estate, and my wife and my adopted son shall receive 
the other half It was held that the wife was not intended to take 
an absolute estate, or any other estate than she would hrwe taken 
if there had he^n an intestacy. As regards the adopted son and 
the wife there was held to be an intestacy on the ground that a 
Hindu testator would not contemolate au intestacy as to a portion 
of his property or omit mention of the persons upon whom he 
wished it to devolve and that he would he obliged as he wonld 
think to name at least his adopted son, and the association of the 
wife with the son would be only natui’al. Assuming such an 
cfdigation would exist in the mind of a testator who was dealing 
with his property by will we fail to see why such an obligation 
should be present to the minds of the oo-parceners who, in the 
pi'esent ca e, were dealing with the %inily estate by way of partition, 
I art her, in Ses^ff a ‘lya v. Warasaiirma(^2) beyond the words ‘^my 
wife and mj adopted son shall receive the other half/’ there was 
nothing to indicate an intention on the part of the testator to 
create an estate of inheritance in favour of the wife and son. In 
the present case the deed in express terms gives powers of alienation 
to the, parties mentioned in the deed. This, in itself, as it seems 
to us, is enough to negative the supposition that the parties to 
the deed intended to act in accordance with the ordinary notions 


(2) I.L.B., 22 85^, 


(1) 28 Calc., 670. 
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a-nd wistes of Hindus regarding the devolution and enjoyment of 
family .property.’^ 

In the present case one of the sons was a minor at the time the 
deed was executed, and the deed was executed by his father as his 
guardian. We think it was competent to the father as guardian 
to do this so as to bind the son. The minors quantum of interest 
in the estate is not affected by the fact that the father agreed to 
divide his own share with his wife. 

* As regards the second question, — does the plaintiff take jointly 
with her husband with a right of survivorship or as a tenant in 
common without a right of survivorship, — we think the point is 
eonoluded by authority. We are unable to distinguish the terms 
of the instrument in the present case from the terms of the bequest 
in the Privy Council ease of Jogemmr Narain Deo v. Earn Chandra 
l)uU{\') where it was held, in effect over-ruling Vijdmada v. 
Nagammal{2)^ that the estate created was a tenancy in common 
a^id not a joint tenancy with a right of survivorship. I'he 
principle of this Privy Oounci] decision has been applied in Rtva 
Bm v. Viila Bhattai^d), Kantlm Punja v. VzUamma{4) and Bai 
Bhvaii v. Patel Beckar das {6). On principle it may not be easy to 
distinguish the judgment of the Privy Council in JVarpat Singh v. 
Mahomed All Hussain K/tan{Q) from that in Jogeswar Narain Deo 
V. Bam Chandra DuU{V)^ but we are bound by the later decision. 
The question involved in the recent decision of the Privy Council 
in Venhayyamma Garu v. Ven'kataramanayyamma Bahadur GamiJ) 
was one of the right of inheritance not of the construction of a 
document. The decision had reference to the nature of the estate 
which devolves upon members of a joint family who succeed to 
self-acquired property. There is nothing in the judgment which 
is in any way in conflict with the judgment in the case of Jogeswar 
Narain Deo v. Bam Chandm Dmt{l), 

We are of opinion that under the deed (exhibit A) the 
plaintiff became tenant in common with her husband and that she 
is now entitled to a moiety of the lands in question with mesne 
profits thereof. Subject to this modification we restore the decree 
of the Munsif and allow the appeal. The parties will pay and 


(1) 23 Calc., 670, (2) I.L.E., 11 Mad., 258, 

(5) 21 .Mad., 426. (4) I.L.E., 25 Mad., 385. 

(6) I.L.E., 26 Bom., 446. (6) I.L.E,, 11 Calc,, 1. 

(7) LL-B., 25 MjkI, 678, 
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receive proportionate oos.ka tbioiigliont. The question of the 
amount of mesne profits anct the question as to which of the 
defendants is liable will he detcimined in execution. 


APPEL LAl’E GIYITn 
Bfiforv Mr. Jmfm Benson and Mr. Jusfiee Bimell. 

PARASUEAiSIA ATTAE anti anotiteh and 8EroNi> 

Petitioners), Atpetxants, 

tK 

SPSELKE AND OTilEKS (PlRST AND ThjIU) CoUNTEE-PEXITJONiKS AND 
Third and Potjrth Petitionebs), Ekspondents/^ 

(Jh'ii Procedum Code — Jci XIV <\i' 1882, p. (>22— 8o/e of propertij io t<uii$fy order 
for rateable disUitution — Bate varied cn appeal — Application r res/itnfiov 
of property sold — Befusal — Appeal — R€risio7i — PesHtntion. 

Petitioner and counter^petitioners held decrees against the same judgirient- 
(lebtoiN Petitioner having realized a large sum in execution, tlie District Court 
hold that petitioner and counter-petitioners were each entitled, on a rateable 
distribution, to about one-half of the entire sum realized. The District Comd 
realized from petitioner the amount ordered to be paid to eouncer-petitioiniors, 
six items of property being aftachod and sold, counter-petitioners being the 
purchasers, and the sale being subsequently confirm eel. The High Court then 
decided an appeal which had meanwhile been pending, the result of which was that 
counter- petitioners were held to be entitled to much less than they bad been 
awarded by the District Court, and had received from petitioner. This sum was 
also less than had been realized by the sale of the six items of property, 
Petitioner, in consequence, applied to the District Court for restitution of the 
si.x items of property which had been sold by tb© Court and for other relief. 
Til© District Court held that the sale conld not be set aside as a nullity and that 
the petitioner was only entitled to receive back the balance which had been 
paid in excess. On an appeal being preferred to the High Court : 

Held, (1) that no appeal lay from the order of the District Court. The 
order was not a decree ; the parties were not parties to a suiti and the order 
■was not one from ivhich a special right of appeal was allow'ed hy the Code, The 
right of appeal must not be assumed to exist in every matter which comes 
under the consideration of a Tudge, but must be given by statute or by som© 
anthoTity equivalent to statute* Hor does section 647 of the Code of Civil Pro- 
cedure confer any right of appeal not expressly givenf elsewhere by the Code'? 

♦ Civil Miscellaneous Appeal No. 23 of 1903, presented against the order of 
F, n. Hamnett, District Judge of Coimbatore, in B,P, No. 72 of 1901, in Original 
Suit No. 11 of 1886. 
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(2) that the High Court had no po^er to revise the order. The District pAiASimAMA 
Court had jurisdiction to decide the matter and had done so, though, perhaps, Ayyak 

■ ’"^ongly ; SeJiikh. 

(3) that petitioner should have been held entitled to some restitution. 

The principle which should have been followed was : ** The Court in making 

restitution is bound to restore the parties, so far as they can be restored, t6 the 
position which they were in at the time when the Court, by its erroneous 
action, had displaced them from it.'* Inasmuch as the property sold had realized 
more than was due under the Court’s order, the sale was illegal at any rate in 
80 far as ifc was unnecessary ; and 
Semhle, that it was entirely illegal 

Execdtiox petition. Application for restitution of six items 
of property, mesne profits, damages and compensation for loss of 
interest. First petitioner was a decree-holder in Original Suit No. 

1 1 of 1 8 86 , First and third counter-petitioners were deeree-lioidors 
in Original Suits Nos. 18 and 29 of 1887. These decrees were against 
the same judgment-debtor. Petitioners realized Es. 22,944“-5-"0 
in execution, of which Es. 271-14-0 were the proceeds of sale of 
moToables and the balance Es. 22,672-7-0 was realized by the 
sale of immoveables. On 4th October 1895, the District Judge 
decided that first petitioner was entitled on a rateable distribution 
to Es. 11,727-12-4, and the counter-petitioners to Es, 11,216-8-8, 
the latter including a share in the proceeds realized from the sale 
of moveables and immoveables. The High Court decided that in 
Original Suit No. 29 of 1887, the defendant was entitled to share 
only in the proceeds realized on moveable property ; and that in 
. Original Suit of 1887 the defendant was entitled to share in the 
entire amount realized. The entire amount realized in execution 
had been paid to the petitioners, and pending the decision of the 
High Court last referred to, the District Judge realized from . 
petitioner the amount referred to in his order of 4th October 1895. 

Six items of property were attached and sold on 27th January 1896 
for Es. 8,710, the sale being confirmed on 28th August 1896, the 
counter-petitioners being the purcliasers. The consequence of the 
decision of the High Court in Original SuitNo. 29 of 1887, already 
referred to, was that only Es. 6,739-0-7 was due to counter- 
petitioners instead of the Es. 11,216-8—8 which had, on 4th 
October 1895, been decided by the District Judge to be due to 
them. Petitioners now applied to the District Court for the relief 
already stated. 

The District Judge held that as the sale of immoveables 
had been held in order to realize an amount that was really due. 
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PAWASURAMA thoBgli that amount was not so large as it was at first supposed 
Aytab. gg ggjo }iad long previously been confirmed,. 

SESHiiiK. it could not be set aside as being a nullitj, as prayed for, and all 
tliat petitioners were entitled to, in bis opinion, was the balance 
of tbe amount realized that remained after paying off the amoimt 
it had been rightly held to realke. In other words, he said, 
all that this Court has to do in respect of Original Suits Nos. 18 and 
29 (A.A.O, Nob, 17 and 18 of 18C6), is to make a redistribution of 
the assets realized in execution of the decree in Original Suit No. 
11 of 1886, This he did in his order. 

Petitioners preferred this appeal. 

Bamackandra Ayyar and Krishnaswami Ayyar for appellants. 

Simsivami Ayyar, Sanl'ara Ayyar ^ and Neelakanta Ayyar for 
respondents. 

Judgment. — The first appellant, first petitioner, was decree- 
holder in Original Suit No. 11 of 1886. The first and second 
respondenis, first and third counter-petitioners, were decree-holders 
in Original Suits Nos. 18 and 29 of 1887. Those decrees were 
against the same judgment-debtor. In execution, tho petitioners 
realized a net amount of Es. 22,944-5-U, of which Es. 271-14-0 
were the proceeds of sale of moveables and the rest, Es. 22,672-7-0, 
was realized by sale of immoveables. The District Judge, 
proceeding under section 295, Civil Procedure Code, detormined 
by his order dated the 4th October 1895, in Civil Miscellaneous 
Petitions Nos, 189 and 190 of 1895 that the first petitioner, 
Parasurama Iyer, was entitled to Rs. 11,727-12-4 and the counter- 
petitioners were entitled to Es. 1 1,21 6-8-8 on a rateable distribution. 
In arriving at this conclusion the District Judge allowed the 
counter-petitioners a share as regards the two decrees in Original 
Suits Nos, 18 and 29 of 1887 in the proceeds realized from both 
moveables and immoveables. In appeals against orders Nos. 17 
and 18 of 1896 this Court decided that as to Original Suit No. 29 
of 1887 tho defendant was entitled to share only in the proceeds 
realized on moveable property, but as to Original Suit No. 18 of 
1887 the defendant was entitled to share in tho entire amount 
realized. 

Tho entire amount realized in execution had been paid to 
the petitioners (appellants), and pending the decision of the ap- 
peals against orders Nos. 17 and 18 of 1896, the District Judge 
proceeded to realize by summary process from the petitioner the 
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amount referred to in liis order datid the 4th October 1895. Six Paeascb^ima 

items of property -were attached and sold on the 27th January 

1896 for Rs. 8,710. The sale ■was confirmed on the 28th August Seshibr, 

1896. The counter-petitioners are the purchasers. Inconsequence 

of the decision in appeals against orders Nos. 17 and 18 of 

1896. it followed that a very much smaller sum' was duo to the 

counter-petiti oners than was settled on the 4th October 1895, 

namely, Rs. 11,216-8-8. The actual sum now found to be due 

to the counter-petitioners on a correct rateable distribution is 

Es, 6,739-0-7. 

As regards the figure 6,739-0-7 we are of opinion that the 
District Judge is correct when he states in paragraph 4 of his 
order now under consideration ; — “ In other words practically all 
this Court has to do in respect of appeals against orders Nos. 17 
and 18 of 1896 is to make a redistribution of the assets realized 
in execution of the decree in Original Suit No. 11 of 1886,” and 
this the District Judge has done correctly in paragraphs 4, o and 
6 of the order. 

The main point now to be considered is whether this Court 
can now order restitution of the six items of property brought to 
sale and purchased by the counter-petitioners on the 27th January 
1896. It will be observed that the sale took place to recover 
Es. 11,000 and odd, whereas after appeal the amount really due 
has been found to be only Es. 6,000 and odd and the proceeds of 
sale was over Es. 8,000. 

This District Judge is of opinion that, as the sale “ was hold in 
order to realize an amount that was really due, though this 
amount was not so large as it was then supposed to be, and wa.s 
long ago confirmed, the sale cannot be sot aside as having been a 
nullity as prayed for, and all that the petitioners are entitled to in 
respect of it is the balance of the amount realized that remains 
after paying off the amount it was rightly hold to realize.” That 
the petitioner is entitled to restitution is clear. In what way 
ought he to get it ? Should the entire sale have been set aside or 
only so much of it as wms not necessary to satisfy the claim (it 
appears the property was sold in lots), or is the view of the District 
Judge to be accepted ? This is a case of restitution as between 
the parties to the proceeding. The principle to be followed is 
this : “ The Court in making restitution is bound to restore the 
parties so far as they can be restored to the same posi'iaon they 
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Parasurama in at theiimo when t]|e Court by its erroneous action bad 
Atjar aisplaced them from it/' The leading case on the point of 
vSt'.shibr. restitution is Zain-ul-abdin Khan v. Muhammad Asghar AH Khan{l), 
The actual point therein decided is that a sale in so far as it is 
unnecessary to satisfy the decree passed on appeal is illegal when 
the defendant is the purchaser. Following the principle laid 
down in this case^ a Bench of this Court recently stated that, in 
the case of decree-holders pmchasing, the purchase is subject to 
the final result of the litigation .... There is no authority 
for the contention on behalf of the appellant that, when the 
property is fenooted down for a sum equal to, or less than, that 
eventually found due, the rule has no application {vide 8yed 
Nathadu Sahib t. NalU Mud%ly{%)). In the particular ease that 
we are now considering, the entire property sold realized more than 
was doe under the District Judge's order. There can be no doubt 
therefore that, following the Privy Council decisions, at least, the 
sale must be considered illegal in so far as it was unnecessary, and 
it seems to us that probably it was entirely illegal. 

But it is orgued for the counter-petitioners that, even if the 
District Judge was wrong in holding that the sale was not invalid, 
his order cannot be appealed against or revised under section 622, 
Civil Procedure Code. We think that the objection that no appeal 
lies is well founded. "Wo cannot assume that there is a right of 
appeal in eveiy matter which comes under the consideration of a 
Judge : such right must be given by statute, or by some authority 
equivalent to statute ’’ {MinahshiY. Suhrmanya{Z)). Section 647, 
Civil Procedure Code, does not confer any right of appeal not 
expressly given elsewhere hy the Code {Raja v. 8rimvaBa{i)), 

The order of the District Judge is not a decree. The parties 
are not parties to a suit. The order is not one from which a 
special right of appeal is allowed by the Code. Kashi Ram v. Mani 
Ram{b) is in point. It remains to bo seen whether the matter 
can be dealt with under section 622, Civil Procedure Code. The 
respondents contend that it cannot ; and seeing that the District 
Judge, had Jurisdiction to decide wrongly as well as rightly 
[Malkarjim v. NarJmri{Q)), we think there is no doubt this 


(1) 10 All., 1(56. (2i 27 Mad., 98. 

(6) 11 Mac!,, 26 at p. 34. (4) 11 Mad., 319 at p. 321, 

(5) IX.U .SI 14 AIL, 210. (6) 25 Bom., 337. 
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contention must preyail. In RajalmAmir Hmsan Khmt w Sheo ? arasub,ama 
Bahnh Singh{l.)^ the Privy Council state “The question then is, 
did the J udges of the lower Courts in this ease, in the exercise (d 
t heir jurisdiction, act illegally or with material irregularity. It 
appears that tliey had perfect jurisdiction to decide the question 
whicli was before them and they did decide it. Whether they 
decided it rightly or wrongly they had jurisdiction to decide 
the case; and even if they decided wrongly they did not 
oxeroise their jurisdiction illegally or with material irregularity.’' 

This decision of the Privy Council was considered hy a Full 
Bench of five Judges of this Oonrt {vide ManMa Eradl y. Siyali 
Koya{2)), “It was argued before the Privy Council that the 
words ‘ act illegally or with material irregularity in the exercise 
of its jurisdiction did not comprehend cases of erroneous decision. 

The judicial committee upheld the contention.” And again at page 
229; — “ Til ere is also no doubt that the words ^act illegally or 
with material irregularity in the exercise of its jurisdiction ’ must 
he taken, on the authority of the Privy Council, not to com- 
prehend erroneous decisions in cases which the Snb-Oourt has 
jirrisdiction to decide hut to refer to what goes before and to the 
mode in which the lower Court comes to the conclusion either 
that it has or has not the jurisdiction.” If further authority is 
required the case of Muhammad Ymuf Khan v, Abdui Bahiman 
Ehan(Z) can he referred to. “ Section 622, Civil Procedure Code, 
does not authorize the Court acting thereunder to order that a 
final judgment of a competent Court from which no appeal is 
allowed by law should be set aside'.” 

The District Judge had jurisdiction in this case. He has 
decided wrongly, it may be. There is no right of appeal. This 
Court cannot revise the order. We dismiss the appeal with costs 
in this Court. 


(1) L,E„ II I. A., 237 at p. 239. (2) I.L.R., 11 Mad., 220 at p. 228. 

(3) L.B„ 16 I,A., 104. 
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Xovembei’ 
23, 30, 


APPELLATE CRIMINAL. 

Before Sir 8. SuM/ mania Ayyca', Officiating Chief Justice, 
ami Mr. Justice Bussell. 

IN TOE MATTER OP EAMASAMY CHBTTY (Petitioneb), 
Appbm-ast.* 

letters latent, art, 15—“ Criminal Trial ” — Appeal — Order to furnish semriiy 
for keeping the peace — “ Jtidgmentf’ 

Petitioner lu'd iieen ordered by a, Head Assistant Magistrate to fnrnisli 
security for keeping the xicace, under section 107 of the Code of Criminal 
Procedure. The order was confirmed on appeal. An application to the High 
Court to roTiso the order came before a single Oudge and was rejected. Tins 
appeal -was filed against the last-mentioned order : 

Held, that no appeal lay. 

Per The Cpfg. C.J. — The order requiring security was an order in a criminal 
trial, a.nd, in consequence, the order passed in roTision was also an order in a 
criminal trial. 

Per Bussing J. — T’he order appealed against was not a “judgment’^ within 
the meaning of article 15. 

Order requiring security for keeping the peace. The only 
question decided was whether an appeal lay. The facts are 
sufficiently set out in the judgment. 

P, 8, Sivmimmi Ay^arioratpi^ellmt 

Sir SuB3?AHMANiA. Ayyab, Opfg. O.J. — The petitioner was 
ordered by the Head Assistant Magistrate of Madura to furnish 
security for keeping the peace under section 107 of the Criminal 
Procedure Code. On appeal to the District Magistrate the order 
was eoB.:lirmed, The application for revision of the said order 
came on before Mr, Justice Benson and was rejected, apparently 
on the ground that sufficient cause was not showni for the inter- 
ference of the Court by way of roTisioii. The present petition 
purports to be an appeal against the order of the learned Judge. 

The first question is whether an appeal lies in the matter, and 
it depends upon whether the ordei as to ceeurity is or is not one 
in a criminal trial within the meaning of article 15 of the Letters 
Patent. In construing these words, it is scarcely necessary to 


^ Appeal Ho. 50 of 1903, presented under section 15 of the Letters Patent 
against tbe order of Mr. Justice Benson in Criminal Rerision Case Ho. 330 of 
1903, preferred against the order of the District Magistrate of Madura, dated 9th 
Pehruary 1903. 
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say that it is not admissible to refer and to rely on the provisions 
of the Code of Criminal Procedure to which we were referred in 
the course of the argument, I do not^ however, wish it to be 
understood that if in interpreting the Letters^Patent reference to 
the Code of Criminal Procedure were admissible that would lead 
to a variation of the conclusion at which I have arrived, independ- 
ently of the Code. Turning now to the Letters Patent, there is 
nothing in article 15 or in any other article thereof to show that 
the words Criminal and trial are used in any other than tlieir 
general and ordinary sense as used’ in law. That the proceedings 
of the Magistrate, with reference to the security taken from the 
petitioner, are proceedings in a criminal matter or cause admits 
of no doubt. The very object of the proceeding is the prevention 
of certain crimes about to be committed with reference to the 
public peace, and it is the likelihood of a disturbanoo of public 
tranquillity that gives the Court- jurisdiction. It is obvious that 
proceedings of this character held before Criminal Courts can be 
nothing but criminal proceedings, ^ 

This was, if I understood Mr. Sivaswami Ayyar rightly, hardly 
denied. What he strongly contended for was that the investiga- 
tion in question by the Magistrate was not a trial Now, that 
term according to the passage from the Institutes quoted in 
Wharton’s ^Law Jjexioon’ means “the examination of a cause, 
Civil or Criminal, before a Judge who has jurisdiction over it, 
according to the laws of tlie land.” The explanation of the same 
term in ‘ Stroud ’ on the authority of the observations of Field, J., 
in Oath V. Howarth{l) is that it is the “ conclusion by a competent 
tribunal of questions in issue in legal proceedings whether Civil 
or Criminal.” Again in Bonviers’ *Law Dictionary’ the term is 
stated on the authority of a decision in Massachussuts to mean, 
the examination before a competent tribnnaj, a( 3 cording to the 
laws of the land, of the facts put in issue in a cause, for the 
purpose of determining such issue.” These citations express in 
different words precisely the same idea and testing the present 
case with reference to it, but one conclusion is possible. The 
person before wdioni the proceedings are eondiieted is a Judge 
in every sense of the term ; they commence by information laid 
before him, the law prescribes notice thereof to the accused party ; 


In the 

MATTER OF 

Eamasamy 

0 HETTY. 


(1) 28 S.J., 427 s (84), e9. 



' L\’ THE 
MATTER OE 
R'AMASAMY 
0 HETTY. 


1903. 

October 27. 
N'ovembor 3. 
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evidence km to b© recorded in Ms presence and Judgment given ; 
if the security or bail required to be furnished is not forthcoming 
imprisonment follows as a matter of course; finally an appeal is 
allowed in the If a proceeding involving these requisites 

and incidents is not a trial, it is impossible to see what it is. I 
have ijo hesitation, therefore, in holding that the order of the 
Magistrate requiring security was an order in a criminal trial 
and consequently any order which may be passed on appeal or m 
revision in connection with such a proceeding is also an order in 
a criminal trial I would accordingly reject this appeal. 

Russell, J.— I am of opinion there is no Judgment in 
tMs case, and therefore there is no appeal imder article 15 of 
the Letters Patent~rif/^ a decision of a Bench of this Court in 
Puthuhudi Abdu v. Fuvakka Kunhikutli(l) following previous 
reported decisions on the same point. 

I express no opinion on the question whether the proceedings 
in the lower Court were a trial or not. 

I tMnk the appeal should be rejected. 


APPELLATE CIYIL. 

Bejofe Sir S, Subrahmcmia Aijijar, Officiating Chief 
md Mr. Justice B/mhgam Agyangar. 

BUBBA PILLAI (Plaixtiee), Apeellan'i, 

V, 

RAMABAMI A WAR (Befexdaxt), Bespoxjdent.^' 

Fractitionerii Act — XFJII of 1879, a. 28 — Agreement not jlledi 
Goiirt--^Gontraet Aci--IX o/ 1872, s.s\ 217, 218— Lisiu 

Tile Legal Practitioners Act does not enact that no claim by a pleader for 
professional services rendered or for recovery of out-fees advanced slmil be 
anatainabie unless an agreement in writing for the same has been entered into 
with the client and filed in Court, but only that an agreement, if any, in respect 
thereto, shall be void, unless the same Jias be^n reduced to writing and filed a 
Court. 


(1) I.L.E., 27 Mad., 340. 

^ Second Appeal Ho. 254 of 1902, presented against the decree of K. Eama- 
Chandra Ayyar, Subordinate Judge of Negapatam, in. Appeal Suit No. 2S of 
1901, presented against the decree of F. mrayana Ohariar, District Munaif of 
Kumbakonam, in Original Suit No. 590 of 1899. 
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Eamasami 

Ayyae. 


A pleader (as the Court found), at the reque^ of liis client disbursijd moneys Slbba Pijqlai 
for ont-feea in a suit in which he was retained, and took a i>rumis30iy note for 
the amount of the disbursements : 

Meldf that the promissory note was, within the meaning of section 28 of the 
Legal Practitioners Act, an agreement respecting the amount of payment for 
charges incurred or disbursements made by the pleader in respect of the suit in 
which he had been retained, and as it had not been filed in Court as required by 
the section it was inYalid. But that, independent!}- of the promissory note, the 
pleader was entitled to recoYer the out-fees advanced by him, and, under section 
317 of the Contract Act, he was entitled to retain the same out of the sums 
received by him to the credit of his client. 

v. KaHm BaJchh'h, (I.L.K., 13 All., 1(39), and Sajat Qhumhr Hoy 
Ghowdhrij v, OJvmidra Kauf-Q Roy, (I.L.B., 25 Calc., 805), commented on. 


Suit for money. Plaintiff alleged that defendant, a first-grade 
pleader, had received certain sums of money from Court on behalf 
of plaintiff’s uMivided brother Govinda Pilla-i, for whom defendant 
had acted ; that Govinda Pillai had since died ; that a portion of 
the money in question had been paid over to plaintiff, but that 
there was a balance remaining due of Es. 498-12-1, which plaintiff 
now sued for, with interest. Defendant admitted having received 
the money, but pleaded that after the death of Govinda Pillai 
he had obtained a vakalat from plaintiff, and had acted for him. 
He claimed to hold Es. 94-1-0 as a portion of the fees due in a 
partition suit which Govinda Pillai had instituted against ]5lamtiff 
and which was pending when Govinda Pillai died. He also 
stated that Govinda Pillai had borrowed Es. 200 from him in 
order to institute a suit and had given defendant a promissory 
note tlierefor ; and he claimed to hold the balance of the 
amount sued for under an agreement with the plaintiff, who, he 
alleged, consented to his retaining it in settlement of other sums 
due to the defendant for fees. An issue was framed on this point, 
and another as to whether defendant was entitled to a lien on the 
money in respect of any unpaid fees and of the balance of debt 
due to him by Govinda Pillai. The District Murisif found against 
defendant on both issues, and decreed in plaintiff's favour. 

'J 'he Subordinate Judge, on appeal, upheld the Munsif’s jBnding 
on the first issue, but held that defendant had an equitahie lien 
for the amount of the promissory note for Es, 200 with interest. 
He allowed defendant to retain this out of the iis. 498-12-1, as 
well as a sum of Es. 94-1-0. This latter was a sum due under a 
decree to Govinda Pillai, and was drawn from Court, and the 
Subordinate Judge held that defendant was entitled to appropriate 
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Si-iwA PiLLir it for whatever was due to him from G-ovinda Pillai, in any 
'“■ suit, and that Govinda Pillai had authorized defendant to so 

Ayvar. appropriate it. 

Plaintiff preferred this second appeal. 

P. S» Swaswami Ayijar for appellant. 

F. KriHkmmami Ayijar for respondent. 

JUDGMENT.— The two items allowed hy the lower Appellate 
Court in favour of the respondent to which objection is now taken 
by the appellant’s pleader are (i) an item of Ea. 94-1-0 being the 
share of Govinda Pillai, the appellant’s deceased brother, in the 
anrn drawn by the respondent from the Court in Small Cause Suit 
No. 1938 of 1895, and (ii) an item of Es. 200 being the amount of 
a promissory note made by Govinda Pillai in favour of the 
respondent. 

As regards the first item, the respondent’s plea was that he 
appropriated the amount towards the fees due to him in Original 
Suit No. 14 of 1895, a suit for partition against the present 
appellant which abated on the death of Govinda Pillai, the plaintiff 
therein, and that he was also authorized by Govinda Pillai to 
do BO. The lower Appellate Court refers to this question of 
authorisation as the third question for decision in the appeal before 
it and records (oh it) a finding in the affirmative in fa^^our of the 
present respondent. There is evidence in the case in support of 
this alleged authority and wo accept the finding of the Subordinate 
Judge on this point. It is, therefore, unnecessary to consider 
whether even in the absence of siieJi authority, the respondent 
would be entitled, as found hy the Subordinate Judge, to appropriate 
this item, which ^vas drawn in Small Cause Suit No. 1938 of 1895, 
for fees due to him (by Govinda Pillai) not in that suit but in 
another suit, namely, Original Suit No. 14 of 1895. 

As regards the second item, if the amount of the promissory 
note were 5n reality a sum advanced by way of loan to Govinda 
Pillai, the respondent’s remedy w^^ould be only on the promissory 
note and lie ivould have no lien under section 2 1 7 of the Indian 
Contract Act, on any sums received by him (from Court) on behalf 
of Govinda Pillai, his client, and the promissory note would not 
be invalid under section 28 of the Legal Practitioners Act. But 
reading iM promissory note (exhibit I, dated the 11th November 
1896) along with the letter (exhibit II, dated the 7th October 
1896) of Govinda Pillai to the respondent, it is clear that the 
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amotmti of the promissory note was not an amount advanced by subba Pilim 
•way of loan, but an amount which, at the request of his client, 
the respondent disbursed for out-fees in the suit in which he atyae. 
was retained as vakil. In this view tno questions arising for 
decision are whether the promissory note is invalid under section 28 
of the Legal Practitioners Act and whether the respondent is 
entitled, under sections 217 and 218 of the Indian Contract Act, 
to a lien in respect of the amount and can deduct the same out of 
the sum received by him (from Court) on account of his client ; it 
being conceded that the respondent’s claim, if any, on the pro- 
missory note, whether by suit or by set off, was barred at the date 
of the suit. 

We are clearly of opinion that the promissory note for payment 
on demand of the sum of Es. 200 with interest thereon at one per 
cent, per mensem is, within the meaning of section 28 of the Legal 
Practitioners Act, an agreement respecting the amount of payment 
for charges incurred or disbursements made by the respondent, in 
respect of the suit in which he had been retained as a vakil; and 
as the same has not been filed in Court as required by the section, 
it is invalid. The section is general and there is nothing to 
restrict its operation to agreements which prov de for the payment 
of a larger amount than the. dishursements actually made for out- 
fees, or of any lump sum irrespective of such disbursements or for 
payment of pleader’s fee in excess of what may be allowed as such 
on taxation between party and party in accordance with the rales 
framed under section 27 of the Legal Practitioners Act. We are, 
therefore, Tinable to conour in the contrary view taken by the 
Allahabad and the Calcutta High Courts (see Bazi-ud-din v. 

Karim BaJ:hsh(l), Sarat CJiunder Pwy Chowdhryv. Chmidra Eanta 
}loy{2)). The policy of sections 28 , 29 and 30 of the Legal 
Practitioners Act, corresponding to sections 4, 9 and 6 of the 
English Attorney and Solicitors Act, 33 & 34 Viet., cap. 28, is that 
whenever an agreement is entered into between a pleader and his 
client respecting his romun'eration or payment for out-fees, snob 
agreement should be reduced to writing and not only so, but also 
filed in Court aud that when a suit is brought upon such agreement, 
the Court should have the power if, iu its opinion, the agreement is 
not fair and reasonable to reduce the amount payable thereunder 


(1) I.L.E, , 12 All., 169. 


(3) I.L.R., 25 Calo., 803. 

40 
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ScBDA'PiiLAi or order it to be cancelled, and, in the latter ease, to award such 
^ amount only as would have been decreed in the absence of any 

Ayyae. agreement between the pleader and his client. Section SOj how- 
eyer, provides that a pleader shall not be entitled to claim anything 
beyond the terms of such agreement, except in respect of services, 
fees, charges or disbursements expressly excepted from the 
agreement. 

rt seems therefore clear that, thongh an agreement entered into 
will he invalid unless reduced to waiting and filed in Court, yet 
the pleader is not disentitled, in absence of any agreement, to claim 
reasonable remuneration in respect of his professional services or 
the repayment of out-fees advanced hy him. This is the view taken 
in the decision of this Court in Eama v. Kunji^l) in regard to a 
claim for ploader^s fee ; and the decision will be equally applicable 
to a claim for out- fees. The circumstance, however, that there 
was, in fact, an oral agreement or a written agreement which was 
not filed in Court, cannot, in our opinion, make any difference ; and 
the pleader’s rights and remedies will be just the same as if there 
had been no agreement at all. An oral agreement or a written 
agreement not filed in Court, being invalid under section 28 of the 
Legal Practitioners Act and therefore unenforceable, is ^ void ’ 
{mle section 2, clause (g) of the Indian Contract Act), and cannot 
thereford preclude the pleader from maintaining a suit as if no 
agreement had been entered into at all. This is in accordance 
with the opinion expressed by this Court in Jfns/masami v. 
Kesava{2)» 

The conclusion we, therefore, come to is that the Legal 
Practitioners Act does not enact that no claim by a pleader for 
professional services rendered or for recovery of out-fees (advanced) 
shall be sustainable, unless an agreement in writing for the same 
has been entered into with the client and filed in Court, but only 
that an agreement, if any, in respect thereto shall be void unless 
the same has been reduced to writing and filed in Court. 

The promissory note (exhibit 1) is therefore void and it hence 
becomes unnecessary to consider whether the lien which the 
respondent would otherwise have had (under section 217 of the 
Indian Contract Act) should bo regarded as having been w^aived 
by his taking a promissory note, if the same had been filed in 


(1) r.LJi., 9 Mad., 375. 


(2) 14 Mad., 63. 
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Court iinder' section 28 of the Legal Practitioners Act. In- S itbba Phlai 
depeiideiitlj of the promissoi'y note^ the rasponclent is entitled to EawILijii 
recover the oiit-fees adva.,n,cecl ]iy him and. niider seotioii 217 of the 
Indian CJoB.tra,ct Act. he is entitled to retain the same out of the 
sums received by him to the credit of his client. The a-ppellanPs 
pleader admits that the amount actually advanced by the respond- 
ent for out-fees was Es. 200 and it is therefore unnecessary to 
remit an issue for the purpose^ of taking an a^ocount as to the sums 
actually advanced by the .respondent for out-fees. 

The seceiid appeal, therefore, fads and is dismissed with costs. 


APPELLATE CIVIL. 

Before Mr, Justice Subrakmmm Ayi/ar and Mr. Justice Beyison. 


LAKSHMANA 17ADAYACHI axd othees (Defendants), 
Appellants in Second Appeal No. 1498, 

SPPPA ASAEI AND OTHERS (DEFENDANTS NoS. 1, 2, 4 AND 6), 
Appellants in Second Appeal No. 1568. 


■ 1897. 

March 11, 12. 
SepfcemW 
27. 


r. 

EAMxiNATHAN CHETTIAE (Plaintiff), Respondent 

IN BOTH ‘THE OASES. 

Tanjore custom-— ‘Free occfipation of mmiaihats helonglng to mirasidara by artmxns -™ 
Gonditional on renderirtg ■aer-vices. 

There is u. practice ia the Taiijoro (li&fcrict. ].iv purakudis ov artisans are 

allowed CO occupy riian.ailvats belonging to mirasiclars, free of rout, so long ass the}' 
cultivate the Iraids of tlie inirasidors or render tliem sawices in other ways. 

Suit(1) to recover possession of a manaikat, with mesne profits. 

The plaintiff sued as a trustee of the Tliiilap tires waraswaini 
teoiple, to recover possession of a inauaikat and for the removal 
of tlic3 liuikliiig thereon, alleging that the manaikat sued for 
belonged to the said toniplc, that defendants’ ancestors wore 
permitted to occupy it on , coiicHHoii that they should cultivate 


(1) Directed to be reported. ■ 

Second Axjpcals Nos. 1498 nud 1568 oi’ 1895,, presented againhl the decree of 
V. Sriiiivasii Oharliis Subordinate Judge of XCtimbakonam, in Appeal Saits Nos. 3BI 
and 3S5of 1894, presented against the decree of .T. C. Fernandez, District Bliinsif 
of Shiyali, in Original Suit No. 93 of 1893. 
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lAKsmiAKA tbo temple laads and i-ondcr other sorviees to the temple and 
PABAYAf iri premises on failure to perform snoli conditions, that the 

Eajianaiiiax conditions of their holding were porforiixed by cTofendants and- by 

fjTIFTTlAR *" 

their aiieestors before them till December 1889 after which they 
failed to do and that dofendaBts had failed to quit though 
called upon to do so. The plaintiffi also claimed Bs. 6 on aeoonnt 
of mesne proSts for the two years prior to suit* 

The d.ofoiidniits deniod the conditions of oeonpatiou allegetl, in 
the plaint and claimed that tlio manaikat was tlioir ancostral 
property, An iasiio was framed raising this qnestioin The 
District Mnnsif found that dofeudants had fallctl to itUbkh'' out their 
title and had only sneceoded in proving’ long possossiom He held, 
“from the facts wdiich were proved and upon a praetieo whiuh was 
spoken to by a witness called h3othe plaintiff, that a very strong 
prosumption arose, in the absence of any tiling to relmt it, that tho 
defeiidantshfainily ^ come into oeeiipation of tho maiiaikat in 
tho manner alleged by plaintiff. Tho ensfom referi’ed to wms 
that purakiidis were allowed liouso-sitcs free of rent so long ns 
they cultivated tho lands owned hj mij’asiila.rs. Ho decreed in 
plaiiitiff^s favour for recovery of possession of tlie raanalkat, 
exclusive of tho trees thereon, and ordered defendants to remove 
the hnilding within two months of the date of clooreo. lie gave 
defendants libmty to (.mt down ami remove the trocbs .within tlie 
same period. 

Defendants appealed to tho Subordinate Judge, who ri])hold the 
Mimsifts finding, but modified his decree hy ordering the trees also 
to be delivered to plaintiff (wdio had filed a nioniorandum of 
ohjectioiis against this part <»f the Muiisif’s deoroe). 

Defeiidaiifs prcfci‘red tliis sei^oud appeal. 

. . K Itb7‘v//myvro/?/ for appt^^^ in Second Appeal Ko. 

P/ It Sundara Ayijar for appellants in. Second Appeal No. 
1568. ' * ‘ . 

1\ Jimtjammmnija Vlmrlar fur respondent in ]>oth appeals. 

Tlie (Joiirt passed the following 

' Ordeh. — N o doubt the manaikats were the projterty of the 
mirasiddis at the timo of the paiiiiash manj?" j^ears ag'o , but before 
the defendants, who have been in possession for more than the 
statutory .period, are ejected, the plaintiffs "must show that their 
possession was as tenants of the plaintiff. There is evideiiee that 
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tile defendants were cultivating- lands of the temple or were laksumana 
rendering services to the temple. The Courts below, .having regard 
to these facts, and to the practice said to prevail in tho district of iiamanatuax 
pnrakudis (tenants), or artizans being allowed to occupy manaikats 
free of rent, so long as they cultivated the lands of the mirasidars 
or rendered services as artizans, found that the possession of the 
defendants was as tenants. There is little or no evidence in 
support of the alleged practice, but its existence appears to have 
been assumed by the Courts in consequence of evidence which ca,ms 
hefore the Courts in other cases. As the practice does. not appear, 
to have been admitted by the parties, or recognized by established 
authorities, it must he proved by satisfactory evidence. There was 
no issue as to the practice, and this may be the reason why the 
evidence as to ft is so meagre. 'We must, therefore, direct the , 
Subordinate Judge to take further evidence on both sides and 
return a hading within two months from receipt of tliis order, on 
the following issue, viz.: — ■ , . 

Whether there is a practioe in the Tanjore district by which 
purakudis or artizans arc allowed to occu])y maiiaikats belonging 
to mirasidars,- free of rent, so long as they cultivate the lands of 
tho mirasidars or render them services in other ways. 

In addition to evidence adduced by tho parties, tin; Subordimitc _ 

Judge may of his own motion, record further evidence, oral or 
doeumontary, which appears to him to bo of value in regard to the 
alleged practice. 

In conipliaucc with that Order the Subordinate >1 udge siibmittou 
a findingv material portions of which were as follows . 

I have been asked to try tho following issue 

Whether there is a practice in tho Tanjore di.strict by which 
« purakudis or, artizans are allowed to occupy manaikats belong- 
“ ing to mirasidars, free of rent, so long as they cultivate the 
“ lands of the mirasidars or render them services in other ways.” 

2. The plaintiff (respondent) now examined live witnesses 
a.nd tho appellants (defendants) three. . Their evidence, as a whole, 
ostabli.slics the practice, mentioned in the issue, of purakudis and 
artizans and other servants being given, by the mirasidars, manaikats 
to build on ami occupy, so long as they continue to do the work 
required of them by the landlords. The witnesses Nos. 1, 2, 3 and 4 . 

examined by the plaintiff referred also to tho pyaotiee vhich has 
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obtained in recent of some landlords, particularly maimgers 
of temples^ obtaining written cvidenccj in tbe form of leases for 
a term of j^ears, of tlie holding of pnrakudis and artmans of manais 
left for their occupation and of theirpajiiig also re?ri (as 

the first witness stated^ evidently meaning a noiiiiiial rent) to 
obviate the clifficultyj which sometimes exists^ of proving their title 
to„tlie manais, whenever disputes arise between them and their 
lessees. But the consideration for the letting is not this small 
rent that is promised by the tenant but liis' doing enltivatioii or 
other workj such as that of a carpenter or blacksmith and in temples 
that of a piper or drummer or even of a dom] that is expected of these 
people. The fourth witness Dandapanyaier said it was a small 
rentj nominally fixed and entered in the leases but was -never 
collected/^ 

3. The defendants’ witnesses have also emphasized the existence 
of this custom ill their evidence, wdiile under eross^examinatioin 
Their first witness stated— 

Mirasidars own lands and inanaikats appertaining to them. 
On these manaikats dwell their Ktidianavan, t.e.^ such as oultivate 
^Hheir land. These 'cultivators have occupied them from genera^ 
tioh to generation and cultivated the lands of their landlords. 
If the cultivators default to cultivate their lands, they used to ho 
ejected at once and other cultivators introduced into the maiiais 
they occupied and moneys also recovered from them ; they would 
‘^^also cultivate their lands. For eultn^ating their lands, the 
mirasidars give them their manais to live on. Similarly, to 
^^artizans, village common manais are given for them to live on^ 
in order that they might do to, the village people -services that ■ 
they know of. If they default to do their work properly, they 
used to be ojectech” 

In re-examination he added From artizans -who have long 
I'omaiued on village manais, rent deeds used not to be had and 
110 rent mod. to be collected. From such as are introduced 
''newly, say", wdtMh the last 15 years, rent 'deeds used to be 
obtained and rent collected.’^ 

Similarly deposed the defendants* second witness also. 

^ The defendants' third 'witness, a man of the purakiidi class 
who has come to buy a small iairas holding in a village called 
feitliankaitcrooppooi ’while admitting the custom of mirasidars to 
grant manais to their puraktidis to live on and of' village' ooinEion 
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Bianais being similarij granted for the use of the village ariizansj 
>sta;ted that they were not granted rent free but that rent was 
oolleetecl from such people : but lie was not a..l>le to inciitlon one 
instance in which i*i was collected within his permud knowledge. 

4. In addition to this oral evidciiOe, on the side of the plaiatiff, 
a nninber of judgments passed by the different Courts of this 
district^ in whioli this practice was alleged and proved. Jiavo been 
also produced. I have also called for, from the records of the 
District Court, similar judgments passed by the Courts in what are 
commonly known in this district as jiianaikat suits, which are 
similar to the present suits. The defendants filed no documentary 
evidence. It may not be necessary that every one of these docii- 
ments should be specially noticed and discussed It will be 
siifficient if reference be made to some of them, 

[He set out the numbers and descriptions of about twelve 
eases.] 

. 5.. In Suit No. IbS of 1860 on the file of the District Mimsifs 
Court of Shiyali, Mi*. White, the then District Munsif, who heard 
that siiit, remarked as follow’s in the penultimate paragraph of his 
judgment: — ^ 

^‘The evidence of plaintiffs -witnesses with respect to the 
ownership of the property is fidW confirmed b) the documents 
adduced by the defendant himself, as the}^ show that he held as 
pnrakudi cultivators uiicler the arrangement/ so well known in 
this district, by which sitoh tenants occupy sites belonging to a 
pyopxietor while cultivating for him.*’ (Exhibit E.) 

6. Ill suits Nos. 130 and 131 of 1893 of the same Court, the 
issue as to the custom wa..s dneetly raised and tried ; and 
Mr. Munsif Fernandez has ably discussed a-11 sides of the ques- 
tion and arrived at the conclusion that it was proved. In para^ 
graph 10 of his judgment in Suit No. 131 (exhibit L) he has 
roferred to a jiicigmeiit of Doctor Buimcl!, a late District- Judge of 
Tanjore, in a/ suit of 1880, upholding the custom.^ The Judge 
remarked as follows : House-sites like the one bi disputc 
always belong in ihis part of India to a mirasidar, but the 
defendant (appellant) has admitted he is not a mirasidar in this _ 
village, and the presumption is, therefore, against him. The 
appellant puts in a,painiasli account; this, howeverj makes him 
out to be a piirakiidi, ns he is obliged to admit ho is; and it is, 
therefore, impossible he can have any property in the village. 


Lakshmaka 

Padayachi 

■ V, 

Eamanathax 

ClIETTIAR, ' 
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'' On tfco other liand, tljcre is' a oonsiderabic amount of oral 
"evidence (of niimsidars in the village) tlnrt plaintiff (adinit- 
" tedly a mirasidar) owns this house-site. '' In paragraph' 11 of 
his judgment, Mr. Pernandez observed: " iNot only is there 
" saiisfaetory evidence in. this ease to prove tlie alleged ciistoiiL 
"hut the state of things I have pointed out above can only bo 
" explained ly some such recognized practice as that alleged. The 
varam system of cultivation generally adopted in this district 
" renders it a matter of groat' importance to the mirasidars to 
" secure permanent cultivators for their lands, and among tlio 
" privileges which the. mirasidars offer as an indueeniont to their 
" purakudis is that of providing them a place for their residence 
" free of rent. -Tlie purakndi has no claim to the place of residence 
"so provided for him, if he ceases to cultivate the mirasidar’s 
" lands, to afford facilities for which such pravisioii is made for 
" him.'" 

(LA. This judgment of Mr, Fernandez was eonlirmed on appeal 
by Mr. SeAvell, District Judge, in. these words: "The custom is. 
" not an inireasoiiablc one and is found in many other eoiiiitries, 
"It is proved by various distances in wliicli the olaim.has' been 
"asserted and upheld, l)oIore the Collootor in 1845 (exhibiti 
"S and T), by judgments of. the Courts (exliibiis 0, Q and E) in 
188T, 1888 and 1889 and the evidGiico of respectable miinsidar^^. 
"The rebutting evidence is very weak. I think the custom 
^Djlearlr proverl (exlihit In the joxlginoni of the IMunsif 

arc described in detail the documents S and T, , They are copi( 3 « 
of two orders issued to two Tahsildars by two fo, inner Collectors, 
MessrS: Cotton ajid (Jadell, setting out tlie respective rights of 
mirasidars and. inirakiulis in manaikafe occupied by the latte.r, 
which the Miiosif found to fully bear out the custom now allegeiL 
I make particular reference to them in this case to prove that this 
custom is not, of recent origin, l)uthas existed 'in this district all 
along, and had been asserted and proved oven in those early times« 

T. Ill a similar suit which arose in the Idivaluro District 
.Muiisifs, Court ill 18S9 (20 '7 of lS80)/tho DisUiot Mxinsif in tho 
Original Court and tho Sub-Court of Taiijorc’ on appeal, threw 
out tho case as unsnstainablo '(ovliiliits N. amiNl). . But tho ■ 
High, Court on second appeal passed tho fulhnving order, (exhibit 
]Sr2) [He set out th# order <>f the IHgb, Court, which called dor 
^ finding.], ” ■ * , " . ' , 
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.111 his revised flncling, the Sultordinate J udge held .the plaiutifl’s Lakshmana 
claim proved and remained in paragraph 3 that “ though there 
“ was no evidcuco of the original contract o.f tlie teuanev, it .seems Eamaxathan 

• 0 fFfiipTJfi .H 

piirakridis arc allowed to live in thoii* landlords’ maimikals ' 

^ ^ only so long as thoy cultivate Ihei r lands. , This fact is estab-lislied 
'•OB plaintiff’s side by tlie oral evidence of Ms witnesses and is 
^^not rebutted '"by any satislactor}^ evidonee on the dofondants’ 

drills Jinding was eonfirrnod by the High Court and the plain- 
claim for tlie mariaibat sned for deoroed with costs in all the 
CoiD'ts. . ' ' ^ , , ■ 

8. As I have stated alroad}', I need cpioie no Uiore from any 
other judgments wliieb I liavo sent for and perused. Each judg- 
ment evideneoB an instanee of a landlord asserting and proving a 
title for a nianaikat let out either to a purakudi or other servant 
*011 condition of eultivating lands or doing services to him. If, in 
a few iiistaiicos, the suits have failed, they failed not because no 
practice existed but because in those special cases, either the 
landlord had failed to prove liis title, to the spocifio manai claimed 
or his opponent was foirncl to have acquired a title by adverse 
possession of over 1 2 years. .Mven in these eases, the ground of 
claim asserted, was the same as alleged in the other oases. 

9- True, the oral evidence establishes that juirakudis oceupvung 
maiiais of one mirasidar.and cultivating his 'lands arc permitted 
to cultivate the lands of another mirasidar also. .But that cannot 
disprove the practice of mirasidars having manaikafs appurtenant 
to ‘their lauds, letting tlierii out to their purakarlis, when the 
latter are admitted to cultivate their lands. 

10. There is also a dooumeiit D filed on the plaintiff s sale 
wliieli is registf 3 red. and provtal by plaintiff ^s second witness. It is 
a lease of a nianai to a drummer, who has agreed by it to oeoupy 
the manai rent free, so long as he served as a druminor and to pay 
a rent for it when ho ceased to do that service or rpiit it if the 
landlord so desired. 

11; As romarked hy a Miinsif in one of th'e judgments I have 
sent for, a mariaikat is a matter of a necessity to a landlord. He 
may not be able to secure good and. willing tenants to cultivate 
his lands' without giving theiB a manai to live on near the lands 
which lie undertakes to cultivate. These purakudis, once they 
are admitted, live on the manais given and continue to cultivate 



524 THE INDIAN LAW EEPOBTS. [VOL. SXVIT. 

Lakshmasa tho mirasidars’ lands from generation to generation. In one of 

pAtiAYAcin -wliioli I hare come before the Courts, , it has been 

Ramaxatha.v foimd that a landlord having no inanai to let for his purakudi to 

Ohettiab. 

live on had actually converted a part of his nanjali land for such 
purpose and gave it to l3e ocruipied 1)}^ his purakiicli; and the 
latter having ofterwards refused to vacate it, when lie ceased to 
euitivate the lands, was ejected from it by a suit in Court 
(exhibit K). 

18* Bimilarly, the presence of an artizan in a village to mend 
the plough and other tools of husbandry is of equal necessity^ and 
an artizan like a purakudi takes find ocoapies a village nianai 
and carries on his business from generation to generation. 

13. This praetice is . also referred to in the District ManiiaL 
p^oge 382. 

14. I hold for these reasons that the practice referred to, which 
m not unreasonable, has existed in this district for a long time 
and was repeatedly asserted by landlords and established by 
decisions of Courts also,, though, in recent times, written leases in 
respect of these manais reserving a small rent have come to be 
taken in some localities to make the proof of title easy, when a 
dispute may arise about it. This is iny finding upon the issue 
referred. 


The second, appeals came on for disposal afteif . the return 
of the finding, when the Court passed the following 

JuDGMEXT. — No objection is taken to the finding. - Wo 
accept it,, and dismiss these second appeals with costs. 
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APPELLATE pEIMINAL. 

Before Mr. Justice Benson and Mr. Justice Bussetl. 
EMPEEOB 

V. 

MUTHUKOMi&lAIir.* 


Criminal Procedure Code — Act V of 1S98, 5. 123 — Committal to pidson for failure 
to give security to he of good hehaviour — “ BenUnce of imprisonmeni. ’’ 

When a person is committed to prison under section 123 of the Code of Criminal 
Procedure for failare to give security to be of good behaviour, he is not undergoing 
a “ sentence of imprisonment” within the moaning of section 397 of the Code. 

Ait accused was committed to prison for a year for failure to 
famish, security for good hehaviour, and while undergoing im- 
prisonment-committed an assault on a warder. He was charged 
for this offenoe and convicted and sentenced to undergo rigorous 
imprisonment for six months, the sentence to take effect as 
from the expiry of the sentence which the prisoner was then under- 
going/^ The case was referred to the High Court for consideration 
whether the sentences should not run concurrently. 

The Public Prosecutor in support of the reference. 

Judgment. — We are of opinion that when a person is 
committed to prison under section 128, Criminal Procedure Code, 
for failure to give security to be of good behaviour, he is not under- 
going a sentence of imprisonment ” within the meaning of section 
397, Criminal Procedure Code. When a person has been convicted 
of an offence, the code directs that sentence shall be passed 
upon Mm. The word sentence does not occur in section 123, 
Criminal Procedure Code. The language there is that he shall 
be ‘^committed” to prison. We direct that the sentence of the 
Sub-Magistrate shall take effect from this date. 


* Criminal Eevision Case No. 393 of 1903 referred for the orders of the High 
Court under section 438 of the Code of Criminal Procedure by E. B, Elwin, 
Acting District Magistrate of South Arcot, in his letter, dated 28th October 1903, 
Bef. on No. 1768. 


1903. 

December 1. 
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APPELLATE CIYIL— PULL BENCH. 


Before Mr. Justice Benson, Mr. Justice Bhashyam 
and Mr. Justice Bussell. 


Ayymigar 


JKANCJAYA 


GrURXJKATj AND OTHSRS 
Appellants, 


(DbI'ENDANTs), 


LIMCJTHU ANNA VI (Plaintipp), Respondent.'I^ 

Tmn^fer of Property Aei~ir of 1882 , s,. 58(6). 67 68 QS-n ,• 

simple and ueufructuarp niortywje-Pereonal oovena„t L -nl' »■ 
to decree for mortyage money and for sale. ^ ^ ^ 

A moi-tgag:e deed, after aoknowledgiuo- receipt 
moitgagrag the land with possession (the usufruct a ® 

Keu of interest), contained the following proviso as to rede« 2 ’ ^ ’^Jh “ 
on [namang a date] on paying [the amount advanced ] we slfall , 7 ^ 

If on the date so fixed the amount be not paid and the l f “ 
whatever year we may pay [the amount advanced] o^ fnal * 

year, then you shall deliver baok our lands to us : ” ® 

Beld, that this contaiaed a promise a 

named, and that the mortgagee was entitled to a deTlSle^’^I “ 
under clause (a) of section 63 of the Transfer of Prou7 ! ! ““eX. 

sale under section 67. the right to cause the m 

default of payment being implied within the meanin^of se'iiir® Jh).'" “ 

Suit to recover money due on a mortgage. pJaint]# 
usnfmctnary mortgagee and brought the present sZ f ^ 

lora"“''Tr'T both personallV tri! 

mortgagor and hy sale of the mortgaged property. L%Z 1 
lower Courts passed a decree as claimed TUf f ^ 
this second appeal. The material portion of tt 

the learned Judges (Sirs. Suhrahmauia Ayyar oi t 

Justice, and Bhashyam Ayyangar J ) wh/.' ^ ffieiatmg Chief 

a ...Wao,- Tf 

money both personally from the mortgagor a Jd i i 

pop a rt,, BoAth . 0„o,u 

Chari, SuhordinaL jfdge IVSlrTwesI)^ -f 7 * “f T. M. Eanga- 
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as prayed for. The principal question raised in this second appeal 
preferred by the mortgagor is that there is no covenant to pay the 
mortgage money and the respondent being merely a usufructuary 
mortgagee cannot as such sue for the recovery of the money 
personally or by sale of the mortgaged property. The mortgage 
deed after acknowledging the receipt of the consideration of 
Es. 200 for the mortgage and mortgaging the laud with posses- 
sion, the usufruct apparently going in lieu of interest, contains the 
following provision as to redemption : — 

“Thereafter on the 30th Panguui Bhava year causing the 
aforesaid Ks. 200 to be paid {on paying the aforesaid Es. 200) we 
shall (redeem) or [recover back] our land. If on the date so fixed 
the amount be not paid and the land recovered hack, in whatever 
year we may pay the Es. 200 in full on the 30th Panguni of any 
year then you shall deliver hack our lands to us. The Tamil of 
which the above is a literal rendering, runs as follows. [Their 
Lordships caused it to he set out.] 

Before disposing of this appeal we refer the following question 
for the opinion of the Full Bench “ Whether the mortgagee is 
entitled under the mortgage [deed on which the suit is brought to 
sue for the mortgage money personally and by the sale of the 
mortgaged property.” 


The case came on for hearing before the Full Bench con- 
stituted as above. 

K. N. Ayya for appellants. 

P. 8. Simswami Ayyar for respondent. 

The Court expressed the following 

Opinion-.— Our answer to the reference is in the affirmative. 
The first sentence of the extract from the mortgage instrument 
quoted in the order of reference does, in our opinion, contain a 
promise by the mortgagor to pay on the date named, in which 
ease there shall be a right in the mortgagor to get back his lands. 

The second sentence of the extract provides that in the event 
of the mortgagor not paying on the due date, but subsequently, he 
may pay only on the corresponding day of a future year, and there 
shall then he an obligation on the part of the mortgagee to give 
up the land. 

The mortgage is therefore a combination of a simple and an 
ttBufruotuary mortgage, within the meaning of section 98, Transfer 
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of Proporiy Act, and the mortgagee is entitled to a decree for the 
mortgage money under clause (a) of section 68, and to a decree 
for sale under section 67, the right to cause the mortgaged prop- 
erty to be sold in default of payment being implied witbin the 
meaning of section 58 (fe) of the Transfer of Property Act. 


APPELLATE OIVIL—EULL BBITOK 

Before Mr. Justice Subrahmanm Ayyar^ Mr. Justice Bmies and 
Mr. Justice Benson, 

MAHALIFG^A NADAR (Plaintiff), Petitionee in both, 

r. 

GANAPATHI SUBBIEN (Debendant), Respondent in 0,E.P. 
No. 188 OP 1902, 

KAYERI (Dependant), Respondent in O.R.P.^No. 189 of 1902. * 

Contract Act'—IX of 1872, s. 176 — Suit for sale of pro^perty pledged— Tledge^ $ 
right to sm for sale^Zimitation Act — XT of 1877, sched, II, arts. 67, 120. 
PlaintiS lent money on tbe pledge of jewels, and sued more tkan three 
years and less than six years from the date of the pledge, to recover the amount 
lent, by sale of the jewels and from defendant personally *. 

Beld (per Sobsahmania Ayyar and Benson, JJ.) that plaintiff was entitled to 
sue for the sale of the property pledged to him notwithstanding that he was also 
entitled, under section 176 of the Contract Act, to sell the property without refer- 
ence to the Court. 

Meld also, that the claim to proceed against the property pledged was 
goYernod by article 120, and the claim to proceed against the debtor personally 
was governed by article 57 of schedule II of the Limitation Act. 

F&r Davies, J. — That the claim to proceed against the debtor personally 
was governed by articlb 57 and was barred, but that in so far as the suit was 
fora sale of the pledged property that was merely an incident in the nature of 
an accessory to the right to recover the debt, ’which became barred with the 
right of suit for that debt. The right of sale, however, remained. Vitlaliamti v. 
KaWkara, (I.L.E., 11 Mad,, 153), commented on. 

Sum to recover Rs. 109-3-6 due as money advanced to the 
defendants respectively on pledgees of Jewels in 1896. The suits 


^ Civil Eevision Petitions Mos. 188 and 189 of 1802, presented under section 
25 of Act IX of 1887, praying the High Court to revise the decrees of P, S 
©urumurti, Subordinate Judge of Kumhakdnam, in Small Cause Suits Noa.»2828 
and m7 1901. 
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•were filed on tiie Small Cause Side of the Subordinate J udgc’s Court MAHAWKai 
in 19G1. Dofondants set up tlie’plea of limitation. The Sub- 
ordinate Judge, following Viih Knmii v. KalelmTa{\)^ uphold that 
plea. He held that article 57 was applicable, and not article 120. 

The allegations in the plaints in both suits were that the 
defendants, respectively, had pledged jewels with the plaintiff, had 
borrowed money on such pledges, and had promised to repay the 
•amounts as soon as possible with interest. Plaintiff claimed the 
amoimts from the respective defendants and from the proceeds of 
the sale of the jewels. The suits were dismissed. 

Plaintiff filed these Civil Ee vision Petitions,, which came before 
Sir Arnold White, C.J., wdio made the following 

OuDEB OF Eefeeence TO A PuLL Bexch. — Mj view is that 
the case of VUh Kamti v. Kalehara{l) was rightly decided and that 
the ratio dccidmdi of that case is applicable to the present case. A 
different view, however, has prevailed in Calcutta and Allahabad 
(see Mm Chand Baboo v. Jagabmdhii Ghose(2)j and Madan Mokm 
Lai V. Kanhai Lal{8)). 

I accordingly refer to a Full Bench the question whether the 
period of limitation in this ease is governed by article 57 or article 
120 or any other and which article of the Limitation Act. 

The petitions came on for hearing in due course before the 
Full Bench constituted as above. 

B. Subrahmania Ayyar for petitioner. 

K. Bamachandra Ayyar for respondent. 

The Court expressed the following opinions : — 

SiJBEAHMAKiA Ayyab uud Bensoh, JJ. — ^There can be no question 
but that the plaintiff is entitled to sue for the sale of the property 
pledged to him, notwithstanding that he is also entitled under 
section 176, Indian Contract Act, to sell the property without 
reference to the Court. 

It is obvious that a right to sue for the sale of the property 
exists even in the absence of a right to sue for a personal decree 
against the debtor for the money lent. It would be clearly so if it 
had been agreed between the parties that no personal liability for 
the debt was to accompany the pledge of the jewels. 


(1) IX.E., 11 Mad., 153. (2) 22 Csdo., 21, 

(2) 17 AIL, 284, 
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llAHAtisoA -It would follow therefore that in a case where both rights exist 
Napab they are conourreiit rights and the right to proceed against the 
OAKArATHi property pledged is not merely accessory to the right to proceed 

against t.lie debtor personally. 

This has been clearly laid down in regard to the right to 
proceed against immoveahle property hypothecated for a debt 
{Chetti Gaundan v. Swndaram Pillai{l) and Kristna Bow v. Machapa 
Sugapa{2)). We can see no distinction in principle between that 
case and cases of pledge, mortgage or hypothecation of moyeable 
property. The attention of the Judges who decided the case of 
yenjeoba v. 8ubbanna{S) was not drawn to these earlier decisions. 
They were followed in the Fnii Bench decision which is relied on 
in Mm Chand Baboo y, Jagabundhu Gho8e{i)^ where the learned 
Judges dissented from. ViUa Kamtiy. Kalekara{5). We thint: that 
the law is correctly laid down by the Calcutta. High Court in that 
case. It has been followed in Allahabad {Madan Mohan Lai r, 
Kmihai Lal{^)), 

We accordingly answer the question referred to us as follows : — - 

The claim to proceed against the property pledged is governed 
by article 120, and the claim to proceed against the debtor per- 
sonally is governed by article tO 7 of the second schedule of the 
Limitation Act. 

Davies, J. — This suit was brought for the recovery of money 
lent to the defendant and a decree was prayed for (1) directing the 
defendant to pay the amount and (2) ordering the sale of the 
property pledged to the plaintiff by him. and payment of the claim 
out of the sale-proceeds. 

So far as the suit was for a personal decree against the defend- 
ant, it was admittedly barred under article 57 of the second 
schedule of the Limitation Act, and so far as it was for a sale of 
the pledged property, I am of opinion (as it was ruled in Viila 
Kamtiy. Kalelcara{5), that this was merely ‘^‘an incident in the 
nature of an accessory to the right to recover the debt” which 
became barred with the right of suit for that debt. 

The case here is, however, different in one respect from that 
just quoted. There the property was only hypothecated. Here 


(1) 2 Mad. 51. „ ' ( 2 ) 2 Mad, H.C.E., 307. 

(3) 11 Mad., 151. (4) LL.E. 2^ Oalo., 21. 

(«) II Mad., 153. (0) 17 AIL, 284 
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there was 'a pledge withiii the meaning of section. 172 of tbe 
Indian Contract Act, and the rights of the pawnee (the plaintiff) 
are governed, hy section 176 of that Act — that is the plaintiff 
eonld either sue upon the debt, retaining the pledge as a collateral 
seonrity or he could sell the thing pledged,, on reasonable notice 
to the defendant. His right of suit was harrcrl l>j limitation, bnt 
his right of sale still remained and this w-as a right secured to him 
by law which he could exercise without suit. Hence the suit was 
not maintainable as there wms no necessity for it. Q.liis point 
does not appear to have been considered in the cases of Him Chand 
Baboo V. Jagahundhvi Ghose{l) and Iladan Mohan Lai v. Kanhat 
Zcil{2). 

My answer to the reference accordingly is that, so far as the 
suit was a suit for recovery of the money personally from the 
defendant, it w^as barred under article 57 of the second schedule of 
the Limitation Act, and so far as it was a suit for sale of the 
pledged goods it did not lie, and therefore no question as to 
limitation arises. 


APPELLATE CRIMINAL— FULL BENCH. 

Before Mr. Justice Davies^ Mr. Justice Benson and 
Mr. Justice Bussell. 

SU.EI YENKATAFPAXYA SASTEI (OoMrnAijrAKr), FBriTio’ixrBR, 

V. 

MADULA VENKANMA. (Accuseb), CoxjNTBR-PjETiTiosnBa.’^’ 

FemlGoAe—'Act XL To/ 1860, s. S79—Theft---Dishon>estly quarrying an^ removing 
^ stones frQ7n land in possession of another. 

. * 

Stones, when quarried Ji-nd carried away are things seyered from the earth” 
(within, the meaning of section 37B, explanation 1 of the Indian Penal Code) and 
are moveaTble property ” (within the morining of section 23) and as snch are 
capable of being the subject of theft. 


(1) 22 Calc., 21. (2) I.L.K., 17 All., 284 

^ Criminal Refision Case ISTo. 385 of 1903, presented under 8ectioii.s 435 and 
439 of the Code of Criminal Procedure praying the High Court to revise the 
order of V. Yenugopaul Ghetfcy, Sessions Judge of Kistna Division, in Criminal 
Revision Case Ho. 12 of 1903, presented against the judgment of A. C. Rristna 
EoW, Stationary Sub-Magistrate of Crunnayaram, in Calendar Case Ho. 33 of 190$. 


Maiuli.no A 
Nadae 

V. 

0-ANAPATHI 

SrBBISK, 


1904. 
January 
18, 25. 
February 3. 



Smr 

VXNK4TAP- 

PAYTA 

Sastei 

V. 

Mabum 

VlNKAKKA. 


632 the INDIAN LAW BEPOETS. [tOL. XXTtl. 

A person wiio quarries and carries away stones from land in the possession 
of another commits theft. 

Qu$en'-Smpr€ss t. Eotayyaj (I.L.E., 10 Mad., 255), dissented from. 

Chakge of theft. The alleged theft consisted in the accused 
having dishonestly q[uarried and removed stones from land (a hill 
known as Sohhanadriswamy;, at Agripalli) in possession of another* 
The Magistrate discharged the aeonsed. Against that order of 
discharge the complainant presented this Criminal Eevision Peti- 
tion. The case first came before Sir S. Subrahmania Ayyar, 
OjEciating G.J.^ and Enssell, J., who made the following 

Oeder op Eeperence to a Poll Bench. — Assuming that 
the accused in this case quarried and carried away the stones 
dishonestly from the hill, the property of the temple, the question 
is whether he could be ^convicted of theft under section 379 of 
the Indian Penal Code. The Magistrate, following the decision in 
Qiieen-Emp'^essY. Kota]/^a{l) is of opinion that the offence of theft 
has not been committed. 

This opinion seems to he at variance with the opinion expressed 
in Queen v. Tamma Ghaniayai2), 

In the' case of Queen-Empress Shivram(B)^ also, a difierent 
view is taken. It was therein held that, ‘‘Where a person 
dishonestly carried away 100 cart-loads of earth from the com- 
plainants land ho was guilty of theft.’' We are of opinion that 
this is the correct view of the law. We, therefore, refer for the 
decision of a Pull Bench the question whether, on the assumption 
mentioned above, the accused could he convicted of theft. 


The case came on in due course before the Pull Bench constituted 
as above. 

0. K Krishnasami Ayyar ( F. Krishnemmy Ayyar with him) for 
petitioner. 

8, Kmturiranga Ayyangar (P. 8, Sivasivmny Ayyar ivith Mm) 
for accused. 

The Court expressed the following 

Opintioh. In this case the accused was charged with theft in 
that ha dishonestly quarried and carried away stones from land in 
the posseision of anofher* The Sub-Magistrate discharged the 


(1) 10 Mad., SSI., , ( 3 ) 4 Mad., 2^58. 

(^) lOom., 702t' 
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aecmed on tlic groinid that the stones wore not moveable iiroperty, 
and so could not be the siibjoefe of theft, and he relied on the 
ruling in Queen^-Empress v. l£ota^i/a{l). 

The question referred for onr decision is wliethor, assuming 
that the stones were quarried and carried away dishonestly, the 
aecnsed could bo convicted of theft under section 379, Indian 
Penal Code. , 

We have no doubt but that the answer to this question must 
he in the affirmative. Under section 378, Indian Penal Code, 
V/hoever intending to tahe dishonestly any movoablo property 
out of the possession of any person without that person’s consent, 
moves that property in order to such taking, is said to commit 
theftd^ The only question is whether the stones in this case are 
‘^moveable property/’ Section 22 enacts tliat these words “are 
intended to include corporeal property of every description, except 
land and things attached to the earth, or permanently fastened to 
anything which is attached to the earth” and in connection with 
this definition explanations 1 and 2 to section 378 provide that A 
thing so long as it is attached to the earth, not being moveable 
property, is not the subject of theft; but it becomes capable of 
being the subject of theft a,s soon as it is severed from the 
earth,” and A moving effected by the same act which effects the 
severance may be a theft.” 

We have no doubt but that stones when quarried and 
carried away are things severed from the earth ” and are 
moveable property ” and as such are capable of being the subject 
of theft. Before they were quarried out they formed part of 
the earth,” and as such they were not moveable property, but as 
soon as they were quarried out they Were severed from the earth” 
and became moveable property.” This was the view taken by 
this Court in the case of The Queen v. Tmnma Ghaniapa{2). There 
the Court (Turner, O.J., and Kernan, J.) referring to salt formed 
spontaneously in a swamp said We cannot distinguish this case 
from theft of wood in a reserved forest, except that salt is actually 
a part of the soil, while trees are not ; yet things immovable 
become movable by severance, and this would apply to severed 
parts of the soil, e,g,, stone quarried, minerals, iron or salt collected, 
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m -well as timber which has grown, or edifices which have been 
erected on the land.’^ 

In the case of Queen'- Empresfi v, Kotai/i/a(V) OoJlins, C.J., and 
Kernan, J. (Brandt, J., dissentiente) held that soil dag tip by a 
person not the owner of the land and carried away by him, could 
not be the subject of theft on the ground that such soil was not 
a thing attached to the earth and then severed from it, but was a 
part of the earth or land itself, and therefore excepted hy section 22 
from the corporeal things which were moveable property, and they 
distinguished the case of The Queen v. Tmmna Gkantaya{2) on the 
ground that the salt in the latter case was a natural efflorescence 
on the surface of the earth — a natural produce attached to the 
eaitk We think that this decision was erroneous and that the 
learned Judges were misled by supposing that it was the intention 
of the framers of the Indian Penal Code to reproduce the English 
law of larceny. The terms of the section show that this was not 
their intention, and it is by the terms of the section that the law 
is determined . As recently remarked by the Privy Council in the 
case of Gohul Mandarv. Pudmanund 8mgh{Z), ‘‘^The essence of a 
Code is to be exhaustive on the matters in respect of which it 
declares the law^ and it is not the province of a Judge to disregard 
or go outside the letter of the enactment according , to its true 
eonstractiond’ Section 22 of the Indian Penal Code does not 
except “ earth and things attached to the earth but “ land and 
things attached to the earth/' Land and earth are not 
synonymous, and there is a wide distinction between earth ’’ and 
the earth.” Barth ” may be severed from the earth ” and 
attached to it again. When “ earth is severed from the earth 
it becomes moveable property. A cart-load of earth ” may be 
bought any day in the hamar. Can it bo held for a moment that 
earth when thus carted about and sold by one person to another 
is not moveable property, and is incapable of being the subject of 
theft ? Under the Indian Penal Code it does not matter by whom 
the severance from “ the earth ” waa made, and the explanation 
to section 378 expressly provides that '' a moving effected by the 
same act which effects the severance may be theft/’ It was on 
these grounds that the Bombay High Court, in Qmen'^MmpreM v. 


(i) I.n.E., 10 Mad., 25S. (2) 4 Mad., 228, 

(3) LL.K., 29 Calc., 707* 
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Shmwn{l) held that- earth might be the subject of theft, aud 
the same reasoning applies, a fortiori, to stones that an' quarried 
froth the earth.'’ We think that the view of Brandt, J., in 
Queen- Empress v. 'Kotayya{2) is eorreot and we hold that any part 
of the earth,’’ whether it be stones or sand or clay or any other 
component, when f?overed from, ^Hlie earth” is moveable property, 
and is capable of being the subject of theft* Our answer to the 
reference is, therefore, in the affirmative. 


^APPELLATE CIYIL. 

Before Sir S, Subrahmania Ayyar, Ofg, Chief Jusiice. and 
Mr, Justice Bhashyam Ayyangar, 

MABTHAEAVABl YENKAYYA and akothbb (PLAmTiFFs), 
Appellants, 


THE SEORETA.EY OF STATE FOE INDIA IN COUNCIL 

(Defendant), Ebspondent.^ 

imitation Act — XV of 1887, arts, 18, 120 — Land taJeen tinder Land Acquisition Act 
— Refusal by Collector to give aieard — Possession taken by Government. 

Land had been taken under the Land Acquisition Act, possession having been 
taken by*the Collector before an award was made. The Collector subsequently 
refused to give an award, on the ground that the land belonged to Government. 
More than one year after the Collector’s refusal to give an award, the present 
suit was instituted for a declaration that the land belonged to the plaintiffs and 
for recovery of possession, or, in the alternative, for damages for the wrongful 
refusal of the Collector to give tbe award. The finding was that the land was 
the plaintiffs’ j but the plea of limitation was raised ; 

Held, that the suit was not barred by limitation. The land had rested 
absolutely in (Tovernment, and so plaintiffs were not entitled to j-ecover possession 
blit could only claim damages for breach of a statutory duty on the Collector’s 
part. The suit contemplated by article 18 of the Limitation Act is one for compen- 
sation for non-completion, and that article does not apply to a case in which 
the land has rested in Government, Article 120, therefore, governed the suit. 


(1) I.L.R., 1.5 Bom., 702. (2) I.L.K., 10 Mad., 255. 

^ Second Appeal Eo. 242 of 1002, presented against the decree of I. L« 
Karayana Eow Naidu, Subordinate Judge of Kistna, in Appeal Snit Eo. 28 of 1901, 
presented against the decree of S. Hanumanta Row Pantnln, District Mnnsif of 
Bapatla, in Original Suit Ho. 297 of 1809. 
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Makmara- Suit for lautl, or in the altcmatire for damages for the wrongful 
Venkatya llT Collector appointed to acquire the land for pnhlio 

V. pmposes to make an award stating the amomit of compensation 
Sec^eLry payahlc to the plaintiffs. The land had been taken for railway 

CoTcrnment nndcr section 17 of the Land 
Council. Acquisition Act (I of 1894)5 and the Collector took possession of it 
after issuing the usnal notices nndcr sections 6 and 9. He, 
howevoTj refused to pass an award, inasmuch as he held that the 
land was Government land, and that, in consequence, no compen- 
sation was payable to plaintiffs. Plaintiffs brought this suit for 
a declaration that the land was theirs, and for possession of it, and 
in the alternative as above. More than one year had elapsed since 
the Collector had informed plaintiffs that he would not give an 
award. The defence was that the land had become vested 
absolutely in Government under section 17 (1) even though no 
award had been passed, and that no suit lay to recover possession 
of it ; and as to the claim for compensation, limitation was pleaded^ 
article 18 of schedule II of the Limitation Act being relied on. 
The District Munsif held that a portion of the land belonged to the 
plaintiffs, and that the suit was not barred by limitation, it being 
governed by article 1 20, and he passed a decree in plaintiffs’ favour 
for compensation in respect of that portion of the land. The 
Acting Subordinate Judge, on appeal, also found that the land 
belonged to the plaintiffs, but held that the suit was barred by 
limitation, being governed by article 18. He reversed the decree 
and dismissed the suit. 

Plaintiffs preferred this second appeal. 

V. Kmhncmmy Ayyar and If. Subralmania Sastfi^ for 
appellants, contended that inasmuch as possession had been taken 
and the land had vested absolutely in Government the acquisition 
had been completed. Aidicle 18 only applies where the acquisition 
has not been completed and where Government has, for some 
reason or other, given up the land after the preliminaries have been 
gone through. As there was no special article to cover such a 
case as the one under appeal they contended that article 120 
applied. They referred to section 54 (2) of the Land Acquisition 
Act X of 1870, which corresponded with section 48 of the present 
Act. The wording in the earlier Act was '' decline to complete 
any such acquisition.” The words '‘refusal to complete ” in the 
third column in article 18 of the Limitation Act seemed to ‘ 
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6ST 


haTe been taken from scotion 54j clause (1) of the earlier Land Mamthaea- 
Acquisition Act. YeIkayya 

Ife Gcmernment Pleader^ for respondent, contended that 
article 18 applied to oases in which an award has not been made Beceetaey 
tinder the Aot.^ Acquisition eonld not bo complete until the 
ptoeeedings prescribed by the Act are taken. He contended that 
the suit was barred, 

, J TOGMENT.— The suit in its alternative character is really a suit 
for dama^ges for the wrongful refusal by the Collector appoi.nted 
to acquire the land for public purposes to make an award settling 
the amount of compensation payable to the appellants in respect 
of the land which by virtue of a direction made by the local 
Government under section 17 of Act I of 189 i was taken 
possession of by the Collector before any award had been made 
and thus became vested absolutely in the Government. The 
reason for the Collector’s refusal was that it had been subsequently 
discovered that the land belonged to Government and not' to 
the appellants, and therefore the latter were not entitled to 
compensation. It is now found by both the lower Courts that the 
land was the appellants’ property and not the property of G o vern- 
ment. But as the land vested absolutely in Goveranient under 
section 17 though in fact it was, as now found, the property of the 
appellants, they are not entitled to recover the land but can only 
claim damages for breach of statutory duty on the Collector’s part, 
the measure of damages being such compensation as would have 
been recovered by the appellants if the Collector in due discharge 
of Ms duty had proceeded under the Land Acquisition Act to make 
the award. The suit, however, was brought more than one year 
after the Collector informed the appellants that he was not going 
to make the award as the property belonged to Government and 
the lower Appellate Court dismissed the suit as barred by limitation 
under article 18 of the Indian Limitation Act. This article 18 
reproduces the corresponding aidiele 20 of Act IX of 1871 which 
was passed shortly after the enactment of the Land Acquisition 
Act X of 1870, now replaced by Act I of 1894. It seems to us 
clear by comparing article 18 with section 54 of Act X of 1870 
that the suit contemplated by the article is one for compensation 
for non-completion and the refusal to complete the acquisition 
referred to in the said section 64 which does not include a case in 
which the land has vested in Government. Section 48 of Act I of 
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Manthaba- 1894 eowespoiids to sectioa 54 of Act X of 1870, In the present 
VkIkayya acquisition has been completed in the sense that the 

property has absolutely Tested in GrOTernment and in our opinion 
Secbetaby article 18 does not govern such a suit andj there being no other 
article applicable to the case, the general residuary article 120 
Cgoncii,/ mast be held to govern the ease. That being so the suit is not 
barred by limitation. We must allow the appeal with costs in 
this and in the lower Appellate Court and, reversing the lower 
Appellate Courtis decree, restore that of the District Munsif. 


APPELLATE CIVIL, 

Before Mr, Justice Benson and Mr, Justice BImhyam Ayyangar. 

1903. VEDAVALLI NABASIAH (TmED DBrBN-nA.NT), Appellant, 

seinber 15, 



MAN GAMMA and poue others (Bepresentatives oi? Plaintiees 

Nos. 1 AND 2, AND DEPENDANTS Nos. 1, 2 AND 4), BeSPONDEHTS.*** 

Constnution of statutes ’-Bnaeimenta relatirig to suhstaniive rights--^Effect on 
pending suits-^Mnaciments relaihig to procedure — Mffect of — . 

It is a general rule that wlieu the Legislature alters the rights of parties 
by taking away or conf erring any right of action, its enactments, unless in 
express terms they api>ly to pending* * actions, do not affect them. An exception 
to this general rule is where enactments merely affect procedure, but do not 
extend to rights of action. 

Suits to recover karnikam kalavasam, or percentage of crops 
payable to persons performing the duties of village accountant 
in the Venkatagiri Estate. The suits were • instituted on 30th 
June 1897. During their pendency, Madras Act II of 1894 was 
extended to the olEce of village accountant in the Venkatagiri 
Estate. That Act was enacted amend the law relating to 
village officers in permanently-settled and certain other estates/* 
and proyides for the appointment of village officers by the 
revenue officer. Section 33 provides that no Civil Court shall have 


* Second Appeals Nos. 307 and 308 of 1902, presented againsfe the decrees of 

f. M. Swamiuatha Ayyar, District Judge of Nellore, in Appeal Suits Nos. 17 and 

18 of 1900, presented agaiust the decrees of T. Varadarajulu, District Munsif of 
'Ka»igiri, io Original Suit® Mm. 3IS0 and of 1897, 
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authority to take into consideration or decide any question regard- 
ing cess or payments under ficetioa 37, whidi last-mentioned 
section relates to the remuneration of village officers. The Acting 
District Judge, in modification of tho District Mnnsif’s decree, 
held that second plaintiff and fourth defendant were entitled 
equally to the kalavusam. 

Third defeudaat preferred tiieso second appeals. 

0. F. Anmdhahmima Atjijaf for appellants. 

Judgment.— In these eases the Court had jurisdiction to 
entertain and decide the suits when they were instituted, Vvi,, on 
the 30th June 1897. 

Madras Act II of 18114 Avas extended to the office of village 
accountant in the Venkatagiri Estate during the pendency of the 
suits ; but this did not take away the jurisdiction of the Court to 
decide the suits then pending before it and thus take away the 
plaintiff's right of action in the ordinary Civil Courts. 

It is a general rule that when the Legislature alters the rights 
of parties by taking away or eouferring any right of action, 
its enactments, unless in express terms they applr to pending 
actions, do not affect them. But there is an exception to this 
rule, namely, where enactments merely' afiect procedure, but do 
not extend to rights of action (per Jossel, M.E., In re Joseph 
Suche and Co,{l)). 

There is nothing in tho wording of section 31, Madras Act III 
of 1895, to negative the application of this general rule. 

The only other point urged by the appellant is that the adop- 
tion of the second plaintiff by his uncle was invalid, because tbe 
natural parents and the adoptive father of the second plaintiff 
were under pollution owing to the birth of the second plaintiff 
and the death of the wife of the adoptive father. 

The adoptive father and the second plaint iff being of the same 
golra, the religious ceremony of daiia hommn was not necessary 
(Gomndayyar Y. Borasamii'J)). That being so, the adoption was 
not invalid. The second appeals fail, and we dismiss them. 


(2) 11 Mad., 5. 
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(1) 1 Ch.B., 48 at p. 50. 



1903. 

Beptemlser 
14 15 . 

1904. 

January 8. 


540 THE INDIAN LAW EEPOBTS. [VOL. X2TO. 

APPELLATE CIVIL. 

Before Mr. Justice Boddam and Mr. Justice Bhashyam Ayymgar. 

KUTTATAN OHEITY (Plaintd'f), Appbilawt, 

V, ■ ^ 

PALANIAPPA OHETTY and anotheb (Piest Defendant ajstd 
THE Legal Eepeesentativb of the deceased Second 
Defendant), Eespondents.^ 

Negotiable Infitrumeni8-—Pt(yment-~Contract of purchase — Eundi in part 

payment, 

DefoBflatits agreed to sell paddy to plaintiif on tlie terms tliat the balance of 
the price, after giv'ing credit for an advance of Bs. 1,000, should be paid by 
plaintiff on delivery at a place mentioned. It was agreed that an assignment of 
a debt for Bs. 100 and a bnndi forEs. 000 should be accepted as payment of the 
advance. Defendants sold the paddy to a third party at a higher price, and 
plaintiff now sued for damages for breach of contract : 

Held, that plaintiff was entitled to damages. As the Es. 100 assigned and 
the hundi for Bs. 900 were agreed to be the payment of the advance of Bs. 1,000, 
the acceptance of the hundi operated as payment, though it might be only 
conditional, and tlie right to receive the Bs. 900 as part of the price might revive ■' 
if the hundi should be dishonoured, and notice of dishonour duly given. 

Eeld a7so, that the property in the paddy had passed to the buyer under 
section 78 of tlie Contract Act, and under section 95 of that Act, the defendants, 
as vendors, would have a lien on the goods and would not be bound to deliver 
until the price had been paid, including the Bs, 900 due under the hundi if the 
latter were dishonoured. 

Suit for damages for breaeh. of contract. Plaintiff alleged in Ms 
plaint that , he had purchased paddy from the defendants for 
Es; 16>913-10~05 agreeing to tahe delivery of it on its arrival in 
porti and to pay all duties and landing charges. Be alleged that 
he had paid an advance of Es. 1^001 in the following manner : — 
‘Ee. 1 in cash : Es. 100 by assignment to defendants of a debt 
due to plaintiff from a third party, and Es. 900 by a hundi. 
'Plaintiff contended that the ownership of the paddy had thus 
become vested in Mm though it was still in defendants'* possession 
and he alleged that, though the ship reached port, defendants had 


* Second Appeal No. 2 of 1903, presented against the decree of G, F. T. Power, 
District Judge of Tanjore, in Appeal Suit No. 978 of 1900, presented against tb® 
decree of Syed Tajuddin Sahib, District Munsif of Negapatam, in Original Suit 
No. 166 of 1899. 
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"broken their contract and had sold the paddy to some one else at 
a higher price in spite nf the fact that plaintiH was demandiag 
delivery and that the drawee of the hnndi was ready to pay the 
amonnt due iinder it. Plaintiff claimed Rs. 1,1 88-6-!^ as damages. 

The defendants pleaded that neither the ils. 100 nor the 
Rs. 900 had been paid, and that the agreement was that delivery 
should only be made after the amount of the advance bad been 
paid. Defendants contended that they were^ in the circamstancess 
not bound to deliver^ and that they were not liable in damages. 
Exhibit A, in which the contract was reduced to writing, was in 
the following terms:— “loth April 1898 . . . . Price settled 

for delivery at J affna ship p« irt (ff . . . . P^ddy which were 

consigned to you in the port of Arakan in the ship called 
. . , . which has now arrived at Pamban port is ... . 

For the advance of Rs. 1,000, agreed to he paid for it, leaving 
Rs. 100 assigned to be paid by broker Kasturi Aiyangar of Nega- 
patam, the balance is Rs. 900; this amount of rupees in words 
. nine hundred should be paid in Madura by .... to the 
order of . * . * with interest from this day at the current rate 

there, amd he should receive this payment being endorsed. We 
shall also pay the cost of freight for the paddy at Arakan port 
.and the deposit amount with the price of the paddy.’^ 

The District Munsif held that defendants had not committed 
a breach of contract in not delivering to plaintiff and dismissed the 
suit. This order of dismissal was upheld by the District Judge, 
on a,ppeab 

Plaintiff preferred this second appeal. 

F. Krisknaswami Ayyojr and If. Srmtvasa Ayyangar for appel- 
lant. 

C, F. AmMluihruhna Ayyar for P. B. Sundara Ayynr for 
respondents. 

Judgment.— This is an action for damages for breach of 
contract. Tee terms of the contract are reduced to writing in the 
hundi. Exhibit A, which wa.s given by the plaintiff to the defend- 
ants^ agent. It sets forth the price agreed upon, the quantity of 
paddy sold and that the balance of the price after giving credit for 
the. advance together with tlie freight should be paid by. the 
plaintiff on delivery at Jaffna. The amount advaneed^as per 
Exhibit A is Es. 1,000 and the Exhibit A recites that, after 
deducting Es. 100 which was agreed to be paid to the defendants 
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bj a broker named iliotoin wbo was indebted to the plaintiff, the. 
balance of the adTanee is Es. 900 and for this Rs. 900_Exhibit 
the hundi, was aoeeptoJ (the hundi carrying interest nppn^ the 
Es. 900, from its date). 

The Rs. 100 assigned and the hnndi for Rs. 900 were agreed 
to be the payment of the advance of Es. l^GOO, and in law the 
aceeptanoe of the hnndi operates as payment though it may be only 
conditional, reviving the right to receive the Es. 900 as part of the 
price if the Imndi were dishonoured, and notice of dishonour ivere 
given either as required by section 93 of the Negotiable Instrn* 
ments Act or under one or the other of the clauses of section 98. 

No notice of dishonour was necessary in kw {Bargmwd^u 
Sarrapu \\ Bamprala][>u{l)). 

Upon the facts set forth in Exhibit A the property in the goods 
passed to the buyer under the penultimate paragraph of section 78 
of the Indian Contract Act and under section 95 of the same Act 
the vendors, the defendants, would have a lien on the goods and 
would not bo bound to deliver until the price was paid, including 
the Rs. 900, if the hundi were dishonoured. The defendants^ 
agent at Jaffna, instead of delivering the goods to the plaintiff 
or re-selllng the same under the provisions of section 107 (Indian 
Contract Act) if the price were not paid, rescinded the contract and 
sold t1i0 goods to third parties for prices higher than the contract 
price, retaining the purchase money. 

The Courts below were under a misapprehension as to the 
passing of the property to the buyer and the defendants^ Hen 
thereon for unpaid purchase money and their decision proceeds 
upon the fooling that inasmuch as the hundi was not honoured by 
payment the defendants wore at liberty to rescind the contract. 
The ' defendants^ written statements and the judgment of the 
District Munsif proceed on the footing that the giving and accept- 
ing of the hundi is not payment of that portion of the purchase 
money in advance. Wc are clearly of opinion that upon the terms 
of the' contract as set forth in Exhibit A and the admitted facts, 
the defendants were guilly of a breach of contract and the plaintiff 
is entitled to damages. 

^ As the lower Appellate Court has , given no finding upon this 
issue we must call for a finding upon the second issue to be returned 
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in seven -weeks upon the evidence already on record. [The sifeond 
issue related to damages.] 


A finding , was duly returned and plaintiff was awarded 


APPELLATE CIVIL. 

’Befone Sir S. Suhrahmania Aijyar, Offg, Chief JmHce, and 

Mr. Justice Boddam., 

BAJA PAETHASAEATHI APPA EOW (Plaintih?), AppEnLAur, 

OHEYENBBA CHINA SUNBABA EAMAYYA 

Eespostbint,'^ 

Rent Becoverij Jet---«(Madra3) Act FIJI of 1865, ss\ 2, 76, 

The fact that the patt i which lias been tendered was a varam patta is no objec- 
■ tion to a suit being sustained under the Kent Recovery Act by the landlord even 
if it be found that the- proper rates were only money 2*afcG3. 

I^or is an agreement to pay a money rent to be implied from the mere 
cireimistance that rent has been paid in money for a series of years but at 
varying rates. 

Kavipurapu Bama 'Bao t. Dirisavdli Barasayya, (I.b.R., 27 Mad., 417), 
approved. 

' Having regard' tO' section 7G-of the Rent Recovery ^\ct, mo memorandum of 
objections lies against the finding of- 'the Court of First Instance In'cases under 
that Act. 

A clause in a patta requiring the lenantto be respomsibla for theft of , crops 
by him or his servants is not a proper term Of a tenancy under the Act, 

> especially having regard to section 83 of the Rent Recovery Act, ■ which provides 
for olanclestiiie removal of crops. 

Suit to enforce acceptance of patta. The facts and points decided 
by the lower Court are sufficiently set out in the ludgment. 
With regard to the memorandum of objections (referred to in the 
judgment of the High Court), the Acting District Judge said 
“ What purport to he olyeotion memoranda under .section’ 561, Civil 
Procedure Code, have been put in by the respondents who ask that 

'** Seoo-nd Appeal No. 621 -'of 1902, vpresejited against the decree '-of J. 'H. 
Munro, District Judge of Klstna, in Appeal Suit No. 238 of 1901, presented 
against the decision of K. V, ' Sreenlvasa xlyyangar, Head -quarter Deputy 
Collector of Kistna, in Summary Suit No. -438- of 1900. 
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shouM be dismissed altogether. There is no provision in 
the'Eent Eeoovery Act for snch memoranda. Seetion 76 of the 
Act laj^s down that no judgment of a Collector shall be open, to 
revision otherwise than by appeal to the Zilla Court, and under 
section 69 such appeal must he presented within thirty days from 
the date of the Collector’s judgment. The respondents have not 
appealed and the so-called memoranda of objection cannot be 
considered and are dismissed with costs.” 

He dismis^cl the suit. 

Plaintiff preferred this second appeal. 

Mr. /, Krishna Rau and V. KrMnasn'ami Ayyat for appellant. 

Mr, Joseph Satya Nadar and P. P. Smdara Ayyar for 
respondent. 

Judgment.'— For reasons stated in Kavipurapu Rama Eao v* 
RimavalU Nanmyya{\) it must he held that the fact that the patta 
tendered was a varam patta was no objection to a suit being 
sustained under the Eent Eecovery Act by the landlord even if 
it be found that the proper rates were only money rates ; nor can 
we agree with the lower Appellate Court that it is open to Courts 
to imply from the mere circumstance that rent has been paid in 
money for a series of years but at varying rates an agreement to 
pay money rent (at reasonable rates to be determined by the 
Courts). As to the express contract stated to have Been entered 
into in fasli 1299 we think we should, notwithstanding some of 
the reasons assigned for the conclusion of the District Judge 
heing unsatisfaotoiy, accept his finding that no such contract has 
been established. On the question of the implied contract to pay 
a fixed rent of Es, 5 per acre it is clear that the .District Judge 
has proceeded on entirely wrong grounds and his finding, such as 
it is, cannot be accepted and must be set aside. The matter is 
dealt with quite sliortly in paragraph 12 of the judgment. The 
first grouud stated is;--‘'now in the first place the, payment of a 
fixed money rate for nine years does not prove a contract that the 
rate was agreed upon as the permanent rate.” Whether from such 
payment a oontraet to pay is to be implied or not depends upon 
the facta of each ease. In certain circumstances such payment 
may be quite sufficient to prove such a contract, in others it may 
not be sufficient. Whether, having regard to the oireumstances of 


(1) I.LE.. 27 Mad., 417. 
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tile present ease an implied eontniot should be taken to have been 
establisliecl is a point to which the Judge has not -addressed 
himself, as nothing more is added by Mm to the general proposi- 
tion stated in the passage <jiioted above. The next groond taken 
by the Judge is when from the past history it is evident that 
rents were fluetiiating the mere fact that Its. 5 was the rate for 
nine years does not raise any presumption that it is a permanent 
rate/’ The question for determination was having regard to 
what transpired in fasli 1299 when the uniform rent of Ea. 5 in 
respect of the whole of the lands in the village w'as agreed to 
instead of the different rates for different lands that obtained 
before and. having regard to the fact that from that time for nine 
years continuously that rate was paid whether that rate should be 
'taken as impliedly assented to as the rate to be paid, in future, 
and this was a question to be determined upon the evidence 
adduced and to which reference is made at length under the issue 
of express contract in the Judge’s judgment. There was no 
question of presumption and the oireumstaric© that to fasly 
1299 rent was paid at fluctuating rates and sometimes in kind and 
sometimes in money was quite immaterial with reference to the 
determination of the said questio.n of implied contract. As to the 
third and last ground stated by the Judge again the defendants 
having failed to prove the express contract that Es, 5 was agreed 
upon as the permanent rate cannot be allowed to put forward the 
plea of an implied contract to the same effect, ” it is difficult to 
understand why defendants were so precluded. These being all 
the reasons given for holding that there was no implied contract 
the finding must he treated as unwarranted hy law. 

On behalf of the respondents here before us it was contended 
with reference to those eases in which the suits were decreed in the 
Court of First Instance that ceiiain of the defendant’s contention 
having been disallowed, the 'District Judge was w^rong in refusing 
to entertain the memoranda of objections filed in respect thereof, 
Cas^ersE v. Kishori Lai Roy Ghowdhri{l) is a clear authority against 
the contention that, as a matter ol .general law and apart froni' 
any specific statutory provision, the District Judge should have 
entertained the io.emoranda. We agree with the vakil for the 
appellant that having regard to section 76 of the Bent Eecovery 
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Act •li.o-memoraBdtt'ia* of- oBjectioJis -lay erm with' -ref erefiics - to 
socti 0 ii- 66 i 'of tke Cml-Pfocetore Code fo’r, assuming 'a judgment 
of a Colleotormudor tlie Eeut EecoTory Aet to 'be a. "decree withiu 
ilie meaning of that term ia the Civil Procedure Code^ effect mustj 
with .reference to section -4, paragraph 2 of the Code, be given to the 
provisions of. 'section 76 as a provision laying down a special 
precedtire in suits, between landholders and their tenants notwith- 
standing anything to the contrary -in the Code, itself. Section 76 
provides that in proceedings under the Act no judgment of a Col- 
lector .and no order passed by him after decree and relating to 
execution -thereof shall be open to revision otherwise than- by appeal 
to th 0 .:-.Zilla Court. ' except as -allowed in section 68 . To allow -a 
memorandum. of objections- in the circumstances relied on' by th <6 
respondehts- would virtually involve a revision otherwise than by 
an appeal .preferred- in accordance with the provisions of the Eent 
Eeeovery Act. Now as an appeal has to be presented under that 
Act within thirty days, if a. memorandum of objections wetre 
allowed under section 561, Civil Prooedure Code, that would, of 
course, be, in effect allowing a revision with rofereno© to an appli- 
cation made after the thirty days prescribed, since all that section 
56 1 requires is that the memorandum -should be filed in the Appellate 
Court within one month from the date of the service on the party 
filing it, or his pleader, under section 553, Civil Procedure Code, 
of notice of -the. day fixed for hearing the . appeal or within such' 
further time '.as. the Appellate Court may see 'fit to allow. In this 
view it is unnecessary for -us to- consider the decisions of this -Court 
holding: that a .judgment of .a -Collector in a suit under- the- Eent,- 
Eeeovery Act, section 10 , is a decree within the .--meaning- of -the 
" deflnitioa of-thatderm'- in. the',. Civil Proeed-uro Code 'or the -decisions 
quoted on. behalf -"of - the -.appellants, apparently -militating against 
that-vkww, 

With: reference. -to oertain terms- of -the patks-* -objected -to.-th©'- 
^bjectiomS'- as - .■pMsed: before us . in the arg-ument-- relate to - clause -. 
5, ,7 and' 9 of the patta.,- Clause -5 requires- the tenant to-'b#-' 
respoimblo for theft of ■- crops by him -or ■ -his servants. This- -eouid" 
not in. any sense be taken to be a proper -term of the terms of a 
tenasey und-er -thn Act,- considering more espeeialiy section 83' of the ■ 

, Bent, Eeeovery Act which provides for-eas-es-nf clandestine removal 
^ of cropav ' ., , We agree therefore -with the Court of First Instance that' 

' th-ia clause ..should he struck out. . The present patta introduces for 
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the first time an alteration in clans© ”'7 wiiich is '‘nnneeessiry. Wo 
direct iliat in lien thereof the following be inserted^ as the right to 
the palmyras and babul trees standing on the said lands belong to 
ourselves you have no concern with them and should not foH them ; Chkvkxdba 
and in lien of clanso 9 of the patta, “you should not make sS&ajI^ 
permanent encroachments or other works of any kind on the said 
land without oiir permission, yon should not without obtaieing 
cowle from ns cultivate the land that is not included in this paltai*^ 

Before, however, w’e dispose of the eases finally, we must call 
upon the District Judge for a finding upon the evidence on record 
with reference to the question of implied contract to pay at the 
rate of Es. 5 per acre with reference to the observations made 
above respecting the matter. 


APPELLATE CIVIL, 


Before Sir 8, Subraknicmia Ayyar^ Offg, Chief Jmtke^ and Mr. 
Justice Bhashyam Ayyamjar. 


MUNICIPAL COUNCIL OP MAN6AL0EE {Deye'nda'mt]^ 

Petitionee, 

* 'f. 


i 

IsovQmhb'iM- 

Deceiiibei’ 


TUB ' CODIAL BAIL PEESS (Pxaiktiff), Eespondent,^* 

District MunicipaUties Act (Madras)~-^IV of 1884, ss. 53, 2G2— 

^ Tlie word “income is used in schedule A of the District Municipalities Act 
(Madras; as meaning* “net income’'’ or profits derived fr 3 m the business, and 
not tiie'^gross income or receipts. 

By sebtlOn 262 (2) of the Act, no suit shall he brought in any Court to recover 
anysuto ofmotiey collected under theauthority of the Act, provided that its 
provisions have been in substance and effect complied with. A municipaHty 
assessed' a person under section 53 and schedule A, on his estimated gross income : 

Beld) that the word “income” meant “ net income,” and cousequently the 
proVisidhs of the Act had not been in substance and effect complied with, and 
that the Court could entertain a suit to recover the amount of tax paid' under the 
assessment. 


* Civil 'Revision Petition No, 32 o£ 1903, presented under section 25 of Act 
IX of 1887 praying the High Court to revise the order of C. D. J. Pinto, District 
Muit^if of Mang^lbre; ia ^mall Cause Suit No. 430 of 1902. ' 
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Glmu for Es. 13^ being the amount of municipal tax alleged to. 
have been illegally exacted by the defendant Municipal Council 
froei plaintiff, as Manager of the Codial Bail Press. Plaintiii; as 
Manager of the Codial Bail Printing Press, had been placed by the 
Muuioipal Council of Mangalore in class IV of schedule A to the 
District Municipalities Act and a profession-tax of Es. 26 had 
been levied from him for the year ending 3ist March 1902 in two 
half-yearly instalments, lie contended that the ta.x had been 
levied not upon his income but on the circulating capital invested 
in the business, and that in view of his income he ought to have 
been placed in class V and assessed only at Es. 12, and sued 
to recover the excess alleged to have been illegally levied from 
him. Defendant pleaded that the suit was unsustainable in law^ 
that the tax had been legally levied, that plaintiff had been rightly 
placed in class iV, that the income of the Press was considered 
and that the tax was not. levied with reference to the invested 
capital. The District Munsit’s predecessor framed the following 
issues : — I* W hcther the assessment in question was illegally 
imposed; II. Whether the municipality imposed the assessment 
in question upon the gross income or the net income, and if on 
the gross income the assessment is opposed to law *t III. ‘Whether 
the suit as framed impeaching the assessment imposed by the 
municipality is sustainable? IV. Whether the assessment in 
question was imposed upon the cireuiating capital of plaintiff or 
upon the plaintiff’s income ? 

The District Mumif said : ‘‘ The first question for consideration 
is what ought to be the proper basis cf the profession tax, the 
gross income or the net income. The Municipality of Mangalore 
seems to have adopted the gross income as the Basis of the tax. 
Exhibit id is a printed copy of a requisition issued by the muni- 
cipality calling upon persons exercising the professions specified 
in schedule A to the District Municipalities Act to submit true 
retinas of theii* income. In this it is expressly stated that what 
is called for is the amount of gross income, lixhibit E is the 
report of the Ward Councillor in a printed form supplied by 
the municipality on the appeal preferred by the plaintiff to the 
Municipal Council against the assessment. The form contains 
Tarious headings under which the Councillor is to report and one 
of the headings is 'probable income or profits (gross)/ But 
nowhere in the Act is there any authority for. the proposition that 
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tax should be levied upon the gross income. Sofiedule A 
^ ® to in aeotioa o3 ot the Aot) which classifies persons 
exercising certain professions according to their incomes is silent 
^ ■''whether gross income or net income is meant.” 

_ He Was of opinion that the assessment should have been made 
h reference to net income. He decided that the net income of 
® plaintiff’s Press was below Es. 500 per mensem and held that 
P S'lntift’ had been illegally placed in class IV of schedule A of the 
at P * district Municipalities Act, and had been iliegallj assessed 
1 found the first issue in the affirmative. He also 

that the amount ot tax had been arbitrarily assessed and 
oand the third issue in the affirmative. He gave judgment for 

P aiutiff with costs. The defendant Council filed this civil revision 
petition. 

Narayam Bao for petitioner. 

P. G. Lobo for respondent. 

Jcdgmeni. — T he preliminary question arisiug in this ease is 
* ether the cognizance of this suit by a Civil Court is barred by 
^tioa 262, .sub-section (2) of the Bistrict Mnnioipa,lities Act 
t adras) ly of 1884 ; and that depends upon whetuef, with 
■ ® eremee to the proviso to that sub-section, it can be held that the 
P' ovisions of the Act have been in substance and effect complied 
by the municipality if, a,s contended by the respondent (the 
owner of a Printing Press in Mangalore), he is liable to be taxed 
er reference only to the profilts of his business 

receipts. Under section 56 and schedule A 
n® Act, the class xindqr which he is liable to be taxed depends 
^P®n his " estimated income ” and if the meaning of the word. 

be “profits” or “net inoome” and 
gross iucome, it will be impossible to maintain that the 
provisions of the Act have been in substanoo and effect complied 
J H the municipality have, as is admitted, taken the estimated 
^ ® income and not the net income as the basis for determining 
the respondent is to be placed. In our opinion 

Word “ income ” which occurs throughout schedule A must 
® taken to mean the “ net income ” or profilts derived from the 
^^ess and not the gross income or receipts. In Lawless 
uUimn{l) the question raised with reference to section 4 


(1) L.E., 6 A.O., 373 at p. 375. 
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of Ndw' Bmtiswiet Act, 31 Viet., e. 36, was wlietiier the tax thereby 
imposf^d upon tlie appellant bank was to ' be assessed npon the 
amouril; of income derived from 'its business within the 'city of 
St, John daring the year in 'question without taking into account 
losses which had accrued during that period. The Privy Council, 
reversing the decrees of the Courts helow held that there can be 
no doubt that in the natural and ordinary meaning of language 
the income of a ' bank or trade i’ or any given year would be 
understood to be the gain, if any, resulting from the balance of 
the profits and losses of the business in that year. That alone 
is the income which a commercial business produces and the 
proprietor can receive from it. The question is whether the word 
‘ income ’ in the enactment to be construed is to be understood 
in a different and what, for the purpose of taxation, would be a 
more onerous sense ’’ (pp. 378-379). After adverting at length to 
various provisions of the Act (then in question) and the arguments 
advanced in the case their Lordships came to the conclusion that 
“ there is nothing in the enactment imposing the tax nor in the 
context which should induce them to construe the word ^ income ^ 
when applied to the income of a commercial business for a year 
otherwise than in its natural and commonly accepted sense as 
the balance of gain over loss/’ The case-of v. The Com-* 

mmtoner of the Port of Southampton{l) is there distinguished on 
the ground that^he context in which the word *4ocome” in one 
of a series of special Acts (then in question) relating to the port 
of Southampton occurred clearly showed that the word was used 
to signify the total amount of dues and duties payable to the 
Commissioners under a former Act. 

During the course of the argument in Lawless v. SuUwan(2) 
Sir " Montague Smith observed that the burden is on those who 
seek to put the most onerous meaning on words used to show 
clearly that that meaning was intended/’ We' find nothing in 
the context' in the schedule A (to ' tlie District Municipalities Act) ' 
or in any oilier part of' the Act, which would’ lead to' the conclu- 
sion that the wo'rd “ income ” is there used in the “ more onerous 
sense ” contended ' for on behalf of the municipality or otherwise 
than 'in its natural and commonly accepted sense” as denoting 
the profits, or 'net ' income derived from" the business. The 


(l) 4 m (2) LX# 6 A.C,# m at p, 375. 
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faefc that tie tax leviable raider section '53 is mi an 'ad^ n'^hreM immctfAh 
tax upon incomes” bnt a tax upon arts, professions, trades and ^uxoltoEE 
callings” is not a oireiimstaiiee suggesting that the word iiicome ” S)biat 
oconrring in seliedule A is not used in its ordinary acceptation Bail Peess. 
above referred to, inasriiiieii as the amount of tax (ranging from 
Es. 100 to ' 1) fixed under each of the nine classes in scliednie A 
is regulated with reference to the estimated income derived from 
the exercise of the various arts, professions, trades and callings 
therein mentioned. 


We therefore hold that the jurisdiction of Civil Courts to take 
cognizance of the suit is not barred by sub-section 2 of section 
262 of Act IF of 1884 and that the decision of the District 


Mnnsif was right. The revision petition therefore fails and is 
dismissed with costs. 


APPELLATE GEIMINAL. 

Before Mr. Justice Benson and Mr. Justice Boidam. 

[On Heferenee from. Sir Subsahmaxia Aytar, Offg. 0.1,, 
and Eussell, J.] 

ANNAKUMAEU PILLAI (ConinAiNAXT), Petitioxbi., 190S. 

Ko^ember 20. 

^ , December 22. 

1904. 

MUTHUPAYAL and others (Accused), CouxTER-PETrrioNERs.JiJ Jazmarj 4, 5, 

12 . 

feml Oode-^Act XLV 0/I86O, s, .^' 79 — Tlie/t — Charge of sicaling chanJ^s-^ShelUjisJi — 

iaMn from hods in sea — ’FersEt natura)'--*‘7^osse5seo')-i ” of complainm?i — S^d)ject 
of theft 

Cbanbs (popularly included a-morig sbeli-fisli, .but really large molluscs) 
areloiiiid buried in beds o£ sand or in the sandy crevices of coral reefs in Palk’s 
Bay,— a large bay landlocked by British ominions for eight ^nintbs of its 
oircimtferenec and contaimeg* nmneroiis islands which form port of tho' districts 
to which they are adjacent oii' the shores of India and Ceylon. It was shown by 
evidence that this bay (as v/eil as parts of the adjacent Gulf of Manaar) had been 
effectively occupied for centuries by the inhabitants of India and Ceylon, respect- 
ively ; that the ” chunks found had for centuries been the monopoly of 

the rulers of the country, both in India and Ceylon, and that licenses to gather, 
them had been granted by the sovereign 5 and that chanb royalty ” was one of 

Criminal Eevision Case ISfo. 313 of 1903, presented under sections 435 and 
439 of the Code of Criminal Procedure, praying the High Court to revise the 
order, of J. E. Huggins, Head Assistant Magistrate of Eamnad, in Calendar Case 
Ko. 17 of 1903 (Orimiinal Eevision Case J^'o. 39 of 1903 on the file of the Bessions 
Court of Madura). . 
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Annakdmaeu Ijeads o£ revetiiie on whioh permanent assessment of an a,'djacont jsaniindari was 
PiLiiAi fixed in 1802. Petitioner, who had leased from the Eajah of Ramnad the 
MuTHUP iY ii ‘‘ miles oh: the coast of Ms samindari, charged the coimterv 
* petitioners -with having committed the offence of theft of “ ohanks ” from these 
beds. On the defence being raised that ‘‘'chanks” were fish, and were /em 
nai%fse and that those in question had been taken from beds in the open sea and 
had therefore not- been taken from the possession of the complainant and could 
not be the subject of theft : 

Held, that the ** chanke in question were capable of being the subject of 
theft, 

Ohabgb of theft. Oomplaiaant was tke lessee from tie Eajali of 
Eamiiad of eliank beds situated &ve miles off tbe coast of the 
zamindari. He charged the accused with theft of chanks from 
those beds. The Head Assistant Magistrate discharged the accused 
on the ground that chanks are fish and are ferm naturw and that 
the chanks in question had been taken from, beds in tl^p open sea 
and were therefore not taken from tiie possession of any one and 
could not be the su\)ject of theft. The facts are fully set out in 
the judgments of the High Ooui’t. Against the order of discharge 
the complainant presented this criminal revision petition. The 
case first came before Sir S. Subrahmania Ayyar, Offg. 0 J .5 and 
EusselL J., who delivered the following judgments 

Ti-ie Ofeo, CJ. — The petitioner preferred against the accused 
a complaint of theft in that the latter had removed a quantity of 
chanks from a portion of the bed of the sea on the Eamnad coasts 
it being alleged by the petitioner that he w^as entitled to them as 
one claiming under the Rajah of Eamnad j and that the right to 
all ohanks to be found in certain specified localities on the Eamnad 
coast, inclusive of the portion in question was, from time immemo- 
rial, vested exclusively in the holders of the Eamnad Zamindari, 
The Head Assistant Magistrate of Eamnad, after examining some 
only of the witnesses cited by the petitioner, dismissed the com- 
plaint on the analogy of decisions passed with reference to charges 
of theft of fishes in open waters. 

The questions which arise for determination in the present 

ease are— ' 

1 . (a) Whether live chanks not actually seized but remaining 
free in their natural habitat in the bed of the sea are the subject 
of property ? 

{b) Whether a taking of them would not constitute thefi 
mm if they, are the subject of property ? 
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(^?) Is possession ” witMn the meaning of section 379 of 
the Indian Penal Code predieahle in respect of them, with reference 
to persons entitled to them P 

2. If these questions are to he answered in the affirmative, 
whether in the circamstanees of the present case, the camplainant 
is in law precluded from establishing an exclusive right to such of 
them as exist beyond a marine league from low water mark ? 

3. Whether the Courts of this country have jurisdiction to try 
charges' of theft of chants when the removal of the ehanks is from 
a locality outside the said marine league limit ? 

It is necessary to preface the discussion of these questions with 
a few general observations. Ohauks are molluscs, being species of 
the genus Turhinella. They are found on the coast of the present 
districts of Madura and Tinnevelly on the one side and of Cevlon 
on the other (Balfour’s Oyolopmdia of India 3rd edition, Vol. I, 
p. 656). They thrive in sand beds 'in the sea-hottom, the sand 
being of a special nature locally called ‘^puchimaiial ’’ or sand 
breeding worms (on which the ehanks feed)™^ Report on Cliank and 
Pearl Fisheries ’ by Mr. H. S. Thomas (1884), p. 1 6, sec. 45. Such 
beds exist all along the above-mentioned coasts in depths of 2 to 
10 fathom, s or thereabouts [Balfour’s ® Cyclopaedia h 3rd edition, 
Vol I, p. 656, and Dr. Thurston’s ‘ Notes on Pearl 'and Chank 
Fisheries and Marine Fauna of the G-iilf of Manaar ’ (1890), pp. 11 
and 31]. These beds, as well as the beds of pearl oysters (oysters 
unlike ehanks affect rooky ground— Mr. Thomas’ ^ Report p. 15, 
sec. 45), the two often lying not far from each other, are to be 
found at varying distances from the shore, the furthest being 20 
miles, though they generally lie much nearer. (Dr. Thurston’s 
Notes pp, 17 and 109, ^ Encyclopaedia Britannica 9th edition, 
Vol. V, p. 364.) The beds are of different sixes, some being of 
very considerable extent, as for instance, the Muttuwartu Par 
(5 miles of the coast off Ceylon in Dutch Bay) which is 3 miles 
by 1| miles (Dr. Thurston’s ^ Notes p. 103). The situation of 
the beds has been mapped out and details thereof recorded by the 
respective authorities — for Madras Fisheries, see App. B to Mr. 
Thomas’ ‘ Report ’—and the Ceylon Legislature have in respect of 
the beds belonging to that oolony passed ordinances, the earliest, 
so far as appears, having been enacted in 1811. 

The ehanks are not fixed to the localities they are found in, 
but their power of locomotion is very limited, some experiments 
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AsiNAisuHAEii febat^they move a foot in 'If minntes to^ 2f minutes 

Pi^LAi (Mr. Thomas' Report p. 32, see, 104), being in this respect 
Motkotatal. similar to pearl oysters (Mr. Thomas' ^’Eeport^, p. 5,, see. 11), 
Chants alive are known as green chaiiks, while shells of dead 
. ones, also to, he found in the beds, go by the name., of white, chants 
(B,alfonr's 'Cyclppeedia Vol. I, p. 656). They are fished np,by 
divers who, with bags round , their necks, dive and grope, over the 
bottom, 20 ohanks being reckoned a good haul. ,The divers never 
go beyond 12 or 13, fathoms and seldom over 9 (Mr. Thomas' 
^ Eeport p. 26, sec. 85, and . Mr. Emerson Tennent's Ceylon 
5th edition, ToL II, p. 564). 

Chant sheila have, long been used in this, country ior various 
purposes. Bracelets are made out of them and are worn largely by 
women in the Northern parts of India, workmen most skilled in 
making them being found at Dacca. Another use for them is in 
connection with Hindu temples and worship, the shells being con» 
sidered to possess purity, while inferior shells find their use in 
native homes as vessels for feeding children. It may also be 
added that native medical men make preparations out of the shells 
and that the shells are sometimes buried with the bodies of opulent 
persons. Vakmptm chanks or shells with the whorl on the right are 
specially prized and fetch high prices. A chank of this description 
was among the presents sent by one of the Kings of Ceylon to 
Asokain B.O. 306 (Tennent's Ceylon/ Vol. I, p. 446). Naturally 
there,fore, there has been a considerable trade in chanks from very 
remote times, and the allusion to them in the Cosmos Indieopleustes 
.and by Aba Zaid in Ms Voyages Arabes points to the existence 
of the trade as early as the 6th century {Balfour’s ® Oyclopssdia/ 

' VolI,p. 656).^ 

And' chanks as well as pearl oysters W’'hile still, in the beds have 
always been taken to be the exclusive property of thC'SOvereign, by 
■whom, consequently, they have been conserved; and, the, fishery 
operations conneeted, therewith have nl ways been, carried on , under 
State control and haveiormed a source of revenue to the exchequer. 
The Setiipatis of liamnad appear to have enjoyed both „the pearl 
and tlie ohj^nk fisheries on the Eainnad coast while they were 
feudatory chiefs, but when they ceased to be such the right to pearl 
, . fisheries on ilio coast was apparently ta,ken away, the right to the " 
..chank fisheries alone being continued to, them. ' , It has beenwiewed 
■by some that chank fishery operations tend to .injure pearl oysters 
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and thig ylew has led to the disoontinnanoe of chank fisheries on the aknaeomasu 

Ceylon coast. Such a notion, however, has been strongly oontro- 

verted and has not been acted upon with reference to the fisheries McravrAiAi,, 

on our coast (Mr. Thomas’ ' Eeport,’ page 15, sec* 44). Our chank ■ 

fisheries are worth to Government from four ’to five times a4 much 

as our pearl fisheries and may, it is said, easily be raised to half 

the present value of the Ceylon pearl fisheries (Mr. Thomas’ ‘Eeport,’ 

page 28, sec. 91). These latter brought in to the State in a certain 

year towards the close of the 18th century as much as £140,000 

though, under sabse<juent management, the revenue has never 

exceeded £87,000 in any one jear (Encyelopsedia Britanniea, Vpl. 

y, p. 864). According to Dr. Balfour the rents received annually 

in respect of chank fiaheries by the Government of Madras was 

about £1,000, those received by the Setupatis of Eamnad being 

£500 (Vol. I, p. 656). According to the latest infonnation 

available the average revenue during the 25 years from 1876-77 

to 1902-03 (not reckoning 1884-85 in which for some reason not 

apparent there was no fishery) derived by the Madras Government 

from the chank fisheries under the control of the Superintendent 

of Fisheries at Tuticorin amounted to Es. 12,000 (in round 

numbers) the maximum derived in any one year being that of 

1881-82, viz., Rs. 28,000 (G.O., No. 1025, dated* 6th October 1903). 

It may not be superfluous to note that artificial culture of pearl 
oysters is not deemed to be impracticable, though whether that 
would be remunerative has been doubted (Mr. Thomas’ ‘Eeport, ’ 
p. 27, see. 87). 

With these observations I shall now proceed to discuss the 
questions stated above in their order. 

Though undoubtedly what may properly he spoken of as fishes 
in the opeu sea are/er^u natures and do not form the subject of 
property until actually seized, yet I am unable to accept the argu- 
ment of Mr. Sivaswami Aiyar on behalf of the accused that chanks 
stand on an analogous footing. Certainly there can be no compa- 
rison between animals like fishes which roam over the wide expanse 
of the waters darting about wdth extreme rapidity and which are 
endowed with the power of eluding attempts to take them unaided 
by special contrivances, and such localized slow creatures as chanks 
which a diver can pick up with the same ease with which he cau 
take pebbles at the sea-bottom. It seems to me that, with reference 
to the question of property under consideration, there is more 
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Annaepmaru analogy between clianks and pearl oysters on the one handj andj 
PiMAi other, th.e ordinary ediWe oyster which has formed the 

^itthupatal, subject of judicial determination with reference to that question. 
So far as that is concerned the circumstance that edible oysters 
borrowing the words of Mr. Thomas, ^^are from the time they are 
precipitated as spat immovably cemented for life to rook if they 
chance to fall on rock, or if they fall on mud lie by their weight 
helplessly on their heavy convex side/’ while pearl oysters are not 
so sedentary hut can move very slowly about, is immaterial. The 
observations of Green, O.J., in Sia'^e v. Taylor (1) (decided by the 
Snpreme Court of New Jersey) where the prisoner was convicted 
of theft of oysters/ deserve consideration. He said It is objected 
that oysters being animals ferm natw’w there can he no property in 
them unless they he dead or reclaimed, or tamed, or in the actual 
power or possession of the claimant, and that the want of such an 
averment is a fatal defect in the indictment .... The principle 
as applied to animals ferm naturm is not questioned. But oysters 
thongh usually included in that description of animals do not come 
within the reason or operation of the rule. The owner has the 
same absolute property in them that he has in inanimate things or 
in domestic animals. Like domestic animals they continue perpetn* 
ally in his occupation and will not stray from his house or person. 
Unlike animals ferm naturm they do not require to he reclaimed 
or made tame by art industry or education, nor to be confined in 
order to be within the immediate power of the owner. If at 
liberty they have neither the inclination nor the power to escape. 
For the purpose of the present enquiry they are obviously more 
nearly assimilated to tame animals than to wild ones and perhaps 
more nearly to inanimate objects than to animals of either descrip- 
tion” State i\ Tayhr (I). These observations seem to me to be 
substantially apjdieable to chunks and pearl oysters whieh may, 
therefore with perfect propriety, be treated as standing on 
a par with ferm domitm and like them the subject of absolute 
property. Supposing however they should be treated differently 
from ferm domiim, there ought, having regard to the extremely 
limited power of locomotion possessed by these creatures, to he no 
hesitation in holding, as contended for by Mr. Srinivasa Aijangar 
for the petitioner, that they are the subject of property propter 


(1) 72 Am. Dec, 3475 6 Dutclier, 117. 
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impoienUmn, As to tlie extent of tlie properfcj, Rowever, the result 
should be the same, iii vieir of tlieir weakness in the matter of 
locomotion heingj imlito as in the case of the yonng of birds, to 
wHcli reference was made in the argument, not a temporary .but 
a permanent condition. If it would be going too far to ascribe 
absoliito property on the said ground they would certainly he the 
subject of qualified property, they would 1)elong to him on 
whose land they exist so long as they do not migrate thoreffom 
and pass away elsewhere, CYen supposing they are likely to do so. 
Apart, too, from this xiew it would he impossible to ignore the 
fact tliat for ages in this country, chanks and pearl oysters hare 
been owned and enjoyed by the sovereign as belonging by prerog- 
ative right exclusively to Mm — a fact from which it mu.st, with 
reference to the Crown and persons having similar right, be held 
that they ratiom primlegii are the subject of property absolute or. 
qualified according to the view to be taken. with reference to the 
nature and capacity of the animals themselves. If, wdth reference 
to such considerations, the animals are only the subject of qualified 
property the owner of the exclusive right can claim them of course 
only so long as they do not migrate beyond the limits within which 
the right is exercisable. 

Turning now to branch {h) of the question under consideration, 
the objection that live chanks even if a subject of property are not 
the subject of larceny would seem to have reference to the rule of 
English Criminal Law thus stated in Haleys ‘ Pleas of the Grown ^ : 

Larceny cannot be committed in some things whereof the owner 
may have a. lawful property and such whereupon he may maintain 
an action of trespass, in respect of the baseness of their nature, as 
, mastiffs, spaniels, grey-honnds, bloodhounds, or of some such things 
wild hy nature yet reclaimed by art or industry as bears, foxes- 
ferrets, etc., or their whelps or calves, because, though reclaimed, 
they serve not for food hut pleasure, and so differ from pheasants, 
swans, etc., made tame, wMch though wild by nature, serve for 
foodd’ But surely it would not be right to impute baseness within 
the meaning of the said rule to creatures like those in question so 
harmless during life and so useful after death, one description of 
them lea,ving what, as already stated, lends itself to so many uses 
in this country and the other containing what on account of their 
beauty and rarity have always been among the choicest objects of 
ithe jeweller^s art If a place must be found for such members of 
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AKKAKtJMAE'iT the animal kingdom in the classification of Englisli' Oriminal 
PiLLAi ooght certainly to be treated as animals MgHy serviee- 

iCwTHUFATAL. iiiaB, tbougb otfierwise than as foodj and sncIi servioeableness 

must, according to the principle vof the authorities, be held to 
make them the subject of larceny, considering how the law 
iriews the case of another animal prized not as food, the rule as to 
which is expressed quaintly enough thus : Only of the reelaimed 
hawk in respect of the nobleness of its nature and use for princes 
and great men, larceny may he committed (Hale’s ‘ Pleas of the 
Crown’, p. 512). Howeyer this may be, it is scarcely necessary 
to say that, under our own criminal law, subject only to the excep- 
tion proTided for by section 95 of the Indian Penal Code, an 
animal which is recognised as property is ipso facto capable of 
being stolen. 

Now as to the last branch of the question I cannot see what 
difficulty there can he in holding that chanks and pearl oysters 
while still in tbe beds are, within the meaning of section 397 of 
the Indian Penal Code, in the possession of persons who may show 
a title thereto. The circumstance that the subjects of His Majesty 
and others may navigate the waters could not preclude the predi«- 
cability of possession in the largest sense of the term with regard 
to beds forming the subject of these fisheries, on the part of those 
entitled exclusively to carry on the fisheries. The right of suoh 
persons being admitted, it follows that so long as chanks and 
pearl oysters Lave not actually been manually taken hold of by 
strangers, the animals, notwithstanding their continuance in their- 
natural habitat, must, on the principle that property in personal, 
chattels draws after it the possession” (see Stale v. Taylor {!)), be 
held to be in the possession of the owner and of none else. That,., 
here, the thing owned lies buried under the waters of the sea,, 
operates rather as a security of the owner’s possession than other* 
wise, as that in many ways interposes serious obstacles in the way 
of unobserved intrusion on the rights of the proprietors. The - 
bed of the sea being vested in the Crown the soundness of postu* 
lating possession in the Crown in regard to chanks and oysters ^ 
helonging to it is too obvious to require further discussion. 

As regards the Eamnad proprietor also the same conclusion, 
would follow if he has the immemorial right claimed. Without 


(1) 72 Am. Dec., 348 ^ 3 Diitclier, 117. 
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iiitendiBg or seeming to introduce into this country, the highly a KXAKi:xAit.tf 

technical distinctions peculiar to the law of England connoted hr 

such terms as common fishery; common of fisheiy, free fishery and ^fcTHiTrAXALir 

several fishery one may admit that there is force in the suggestion 

made ly. Mr. Srinivasa Aiyaugar that the alleged right of the 

Eamnad proprietor would not stand on a worse footing than that 

of a person entitled to a several fi.shery in England which, it has 

been held, is a right capable of being vindicated by possessor}’ 

remedies {HoJford v, Baiky{l) and Hanhury v. Jenl'im{2)). And 

in favour of the contention that the dishonest removal of ehaiihs 

even with reference to such a proprietor would constitute theft under 

the Indian Penal Code, I may cite Reg v. I)o%mimgi^6) .where 

a conviction for larceny was sustained hy the Court of Criminal 

Appeal (presided over by Cockburn, G.J., Channelf B., Keating, 

J,, Brett, J., and Cleasby, B.) under 24 and 25 Viet., Cap. 96, 
which enacted that whoever shall steal any oyster or oyster brood 
from any bed laying or fishery being the property of any other 
person and sufficiently marked out,, shall be guilty of a felony 
the whole evidence as to the prosecutor's right having been that for 
a period of 45 years he and his father had, as of right, exercised 
the right of fi.shmg oysters in the bed from which the prisoner had 
removed them and which was situated in a tidal navigable river. 

Apart from any statute, in Btaie v. Taylor{4:) referred to above,, 
dishonest removal of oysters was held to be theft, though the 
removal was from a sound accessible to the public for naviga- 
tion and fishing, because the oysters remained the property of the 
prosecutor, he having planted them in the spot wherefrom they 
were removed, the common law as understood in that country 
permitting such planting subject to the liability of the oysters 
being destroyed or removed if they should prove a niiisance or 
interfere with the public rights of navigation and fishing. 0])vi- 
ously the fact that the Kamnad proprietor claims the chanks 
not |rr wdu%irmn but by immemorial, privilege, referring as it 
does only to the source of his right, cannot affect the question of 
possession when once the right is allowed. 

Before concluding my observations on the present matter it 
may not be amiss to draw attention to a provision in one of the 


(1) 13 Q.B,, 426. 

^3j n Cox C.C., oSO. 


(2) Lm., [1901], 2 Ch., 401. 

(4) 72 Am. Dec., 347 j 3 D atelier, 117. 
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kji K AirfiMARir SOVOrSiI A.Xlstr0jli3jB. stiitutcs pOiSSCd. for tlio piotGCtioH Silld I'Gg'iliBi"* 
tioE of the pearl fisheries in Western Australia, ob showing the 
M«TefpAYiL.,nn 37 jigtateal)le trend of legal thought oii the subject. I refer to 
50 Viet. No. 14, the ‘ Shark’s Bay Pearl Shell Fishery Act 1886, 
section 8, of which runs thus: “ All pearls and pearl shells lying 
or contained within the limits of any licensed area shall, during 
the continuance of the license, be deemed to be the absolute prop- 
erty of the licensee for all purposes, oiyil or criminal ; and all and 
every person or persons who shall gather, collect, or remove any 
pearl or pearl shells within or from the limits of a licensed area, 
without the authority of the licensee or his agent, shall he deemed 
guilty mf larceny and shall, on summary conviction of such o fence 
befi^re two or more Justices of the Peace in Petty Sessions, he 
liable to he imprisoned for any term not exceeding two years with 
or without hard labour 

Asto the cases of The Queen v, Revii Pothadu{l)y Subba Eedelir, 
Mmshoor AM SaJieh(2), Horimoti Moddock v. Deno Hath Mab(S)f 
Bhusm Partd v. Denonath Banerjee{4:)^ Empress v, Charu Naijiak(^) 
and Bhagiram Dome v, Abar Domo[(^) to which our attention 
was drawn on behalf of the accused, I take their ratio decidendi 
to be that fishes being ferce natures and the waters concerned 
in the particular eases having been unenclosed waters operat-^ 
ing in no way to curtail the power of unrestricted movement and 
escape of the fishes, a taking of them could not amount to theft 
as, in the circumstances, they were not, until actually caught, 
the subject of property. These eases have no application here for 
the reason that live chanks are not ferm natunje properly so called 
(see the observations of Westbury, L.C., in Blades v. Miggs{7) 
and have already been held to he at least the subject of qualified 
property even in their natural habitat, shells of dead chanks being 
of course absolute property in every sense. 

I pass on to the next question which involves considerations 
of no small importance. In dealing with it, I wish, before going 
further, to say that Queen v. Keyn{S) relied on by Mr. Sivaswami 
Aiyar is distinguishable from the present case for reasons whieh 
would he best stated in the words of Mr. Justice Blatchford who 


(2) I.L.E., 21 Mad., 81 at p. 82. 

(4) 20 Snth. W.R. (Or. E.);i5. 

(6) I.L.E., 15 Calo., 388. 

(8) L.E., 2 Ex. D., 63 at pp. 162, 193. 


(1) I.L.E., 5 Mad., 390. 

(3) 19 Suth. W.E. (Or. E.), 4?. 
(S) I.L.E., 2 Cato., 364. 

(7) 11 H.L.C., 612 at. p. 631. 
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delivered the judguieEt. of the Supreme Coiirfc of, the United an-vakctmaju 

States in MmwheMeK v. Mcmmehim^ds{\)^ vis;., that the question 

there {in Queen v. ft>//M(2)) was not as to the extent of the 

dominioji of Great Britain over the open sea adjacent to the coast, 

hut only as to the existing jurisdiction of the Court of Admiralty 

in England over offences committed in the open sea, and the deei- 

HiOii had nothing* to do with the right of control over fisheries 

in the open sea or in hays or arms of the sea/’ See also Direei 

(fnited State Cable Oompaw/ v. Angh-Afmiran Telegraph 

Company 

Passing then to ilie question in hand it is to ho observed that 
having regard to the fact that the rule as to the territonal watei'S 
of a country is founded on the principle that a proper margin is 
absolutely necessary for tlie safety and eonvenionce of every 
country bordering on the sea, and having regard to the fact that 
the limit of a marine league wa,8 arrived at with reference to the 
shooting power of cannons in fornior times, while those now in use 
are of a much longer range^ doubts have been raised as to the pro- 
priety of maintaining this any longer as the proper limit (HalFs 
• International Law/ 4th edition, p. 160). In 1894 the Inditut 
de dmi International exhaustively discussed the question and there 
was no division of opinion as to the necessity of giving a gi*eater 
breadth to the ^one^ — a decided majority favouring a zone 6 miles 
from low water mark as territorial for all purposes with the right 
in a neutral state to extend it in time of w^ar to a distance from 
shore equal to the longest range of modern guns. (Taylor’s 
^ International Pnblio Law/ p. 294 ; see also Hall’s*^ International 
Law/ p. 161 , note.) But, in the al)sence of a distinct international 
concert on the point, the ordinary limit of territorial waters in the 
open sea should, I presume, be taken to.be that referred to above 
subject perhaps to the qualification, according to the decision of 
tlis Supreme Court of the United States in Manchester v. 
MasBaehimeh{l] (already referred to), that ^‘all Governments for 
the pur}30so of self-protection in time of war or for the prevention 
' of frauds on its revenue, exercise an authority beyond this limit.” 

Be this asit may, certain parts of the sea spoken of as gulfs, 
hays, etc. (Taylor’s ^ International Public Law,’ 'sections 229 and 


( 1 ) 139 U.S, App,, 240 at p, 257. ( 2 ) L.E .5 2 Ex. D., 63 at pp. 162^ 193. 

(3) 2 m at p. 416. • 
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230 ; see also p« 138 thoiagt few in mimBer would seem to 
be recognized as standing on an exceptional footing, the reason 
for the exception, as I understand it, being that while in regard 
to waters truly oceanic exclusive dominion by any particular nation 
is, in the very nature of things, impossible, such is not the ease 
with reference to the parts of the sea referred to. Prom the 
instances of such waters occurring in the hooks^ . it is to be 
gathered that an important element in the determination of the 
question whether particular waters come within the exception, is 
the position thereof with reference to the territory of the nation or 
the territories of the nations claiming special rights therein ; for, 
it is obvious that if waters am encircled to a great extent by the 
land of one or more States,, that condnees to and facilitates the 
springing up of exclusive rights. Whether in fact such rights 
have grown up most, in the absence of treaties and compacts, be a 
question of user acquiesced in by other nations. The law on this 
point was fully examined by Lord Blackburn who delivered the 
judgment of the Judicial Committee in a case which related to 
Conception Bay in Newfoundland; and I cannot do better than 
quote his observations {Dir^et United Siaie^s Cable Company y. Anglo* 
American Telegraph Company(V))> His Lordship said : ^‘Passing 
‘^^from the Common Law of England to the general law of nations 
as indicated by the text Avritcrs on international jurisprudence, 
we find an universal agreement that harbours, estuaries and 
bays landlocked, belong to the territory of the nation which pos« 
sesses tho shores roiaid them, but no agreement as to what is 
the rule to determine what is ^ bay ^ for tliis purpose. 

It soems generally agreed that where tho configuration and 
dimensions of the bay are such as to show that the nation occupy- 
^‘‘ing the adjoining coasts also occupies the !)aj, it is part of the 
territory ; and with this i^Iea most of the writers on the subject 
refer to defensibilitjr from tho shore as the test of oeeiipatian ; 
“ some suggesting therefore a width of one cannon shot from shore 
^*to shore or three miles ; some, q cannon shot from each shore or 
six miles ; some an arbitrary distance of ten miles. All of 'these, 
*'ate rules which, if adopted, would exclude Conception Bay from 
/‘the teriitory of Newfoundland, but ' also would have excluded 
“from the territory of Great Britain that part of the Bristol 

0) 2 A*^*ji 394 at pp* 410, 419, 420. 



rou MAOBAS SIBIES. 56:1 

Channel which in Reg v. Cmnmgham>(l) was decided to he in the 
county of Glamorgan. On the other hand, the diplomatists of 
the United States in 1793 claimed a territorial jurisdiction oTer 
much more extensive bays, and Chancellor Kent, in his comment- 
“ aries, though by no means giving the weight of his authority to 
^Hhis claim, gives some reasons for not considering it altogether 
unreasonable. 

does not appear to their Lordships that jurists and text 
writers are agreed what are the rales as to dimensions and con- 
figuration which, apart from other considerations, would lead to 
the conclusion that a bay is or is not a part of the territory of 
the State possessing the adjoining coasts and it has never, that 
they can find, been made the ground of any judicial determina- 
tion. If it were necessary in this ease to lay down a rule, the 
‘^diflSeulty of the task would not deter their Lordships from 
attempting to fulfil it. But in their opinion it is not necessary 
so to do. It seems to them that in point of fact the British 
‘‘ Government has, for a long period, exercised dominion over this 
bay and that their claim has been acquiesced in by other nations 
‘*^so as to show that the bay has been, for a long time, occupied 
exclusively by Great Britain ; a eireumstance which in the 
u tribunals of any country would be very important/’ 

Now the question is whether the circumstances of the present 
case warrant the view that those parts of the sea which contain 
beds of chank and beds of pearl oyster forming the subject of 
fishery operations therein, come within the exception already 
adverted to. The beds referred to lie all along the Indian coast 
as well as the coast of Ceylon in the Gulf of Manaar. This gulf 
is no doubt quite open towards the south, but is otherwise almost 
wholly surrounded by land, ie., on the west by the Indian main- 
land, on the east hy Ceylon and on the north by Adam’s Bridge 
and its contiguous islands forming one continuous barrier separat- 
ing the gulf from Balk’s Bay. The latter is comparatively much 
smaller, and is difficult of navigation owing to Bs shoals, enrrents 
and sunken rocks. The passage from the hay into the gulf lying 
between the mainland and Eameswaram is qui^c a narrow one, 
being only 1,350 yards in breadth (Dr. Thurston^s ^Bulletin’ No, 
III, p. 82) and 10 to 15 feet deep in low water notwithstanding 
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AjiNAKMABuits’ liaving been ‘ deepened by our Governmeiit; some years ago.' 

PiLiAi similarly deepened by our Government to 

Muthupa t A L. admit of skips of greater draught* (Balfour’s ‘ Cy elop^dia / V oL I, 
p* 1263.) The gulf at its widest (between Point de Galle iii 
Ceylon and Cape Comorin) is 200 miles, while in its northernmost 
l)artvS its width is only 17 miles ; from north to south the gulf is 
about 130 mile^. 

Such being the position and circumstances of the gulf and the 
siirromiding country having, from very early times, been inhabited 
by comparatively civilized races, the gulf, moreover, being as it were 
stocked with the already mentioned rich sources of w^ealth and 
eommeree, the rulers of those races who w ere shrewd enough to 
make revenue out of the sea water by making the mannfaetiiro of 
salt a State monopoly, were of course not slow in making revenue 
out of those sources as well. The fisheries in question were thus 
established and have been handed dowui from sovereign to sovereign 
until, about the end of the 18th or the bcgiiming of the lOth 
century, they became vested in the British. All this is clearly told 
by authentic historians and travellers and for the present purpose 
it is not necessary to make more than a few references. 

Friar Jordaniis, a quaint old missionary bishop,” says the 
author of the article on Pearl in Balfour’s ^ Oyclopcedia,’ who was 
in India in 1330 says that 8,000 boats were engaged in this fishery 
and that of Ceylon and that the quantity of pearls was astounding 
and almost incredible. The head-quarters of the fishery was then, 
and indeed from the days of IHolemj to the 17th century con- 
tinued to ho, at Chayl or Coil, literally, the temple, on the sandj^ 
promontory of Eamnad, which sends off a reef of rocks towards 
Ceylon known as Adam’s Bridge. And Ludovico de Varthema 
mentions having seen the pearls fished for in the sea near the 
town of Chayl in about A.D. 1500; and '.[Barbosa, who travelled 
about the same time, says that the people at Chayl are jewellers 
who trade in pearls. This place is, as Dr. Vincent has clearly 
shown, the Korn of Ptolemy, the Kolkhi of the author of Periplus, 
the Coil or Chayl of tlio travellers of the middle ages, the 
Eamanakoil (temple of Rama) of the natives, the same as the 
sacred promontory of Ramnad and the isle of Bameswarani the 
head-quarters of the Indian pearl fishery fi*om time immemo*riaL” 
Though in this passage no express illusion is made to the fisheries 
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l^eiog* Jviiifr’fcs moiiopoljj 'tint iiudeaiable and well-known fact is An'nakumari; 
mentioned elsewliere, For example. Sir James Emerson Tcnneiit 
in bis work on Cejloii obsen^'es: Monopolies arc to the prcs^^nt 
day a, proniiiieiit feature of the CVylon revenue. The fishery of 
pearls and ohanks lias been, from time immeinorial, in the hands 
of the sovereign ’’ (5th Edition, YoL II, p. 169), That this was also 
the ease with regard to the fisheries on the opposite coast (that of 
Tinnovelly and Madura) while the country was*still in the hands 
of Hindu rulers and down io a period not long anterior to the 
a(3CCssion of the Xiiwab of tlie Oarnatio to power, will bo seen from 
the following extracts which I make from Nclsonls ’ Manual of the 
Madura Conntiy ’ : — •• Another and productive source of revenue 
was the great pearl fishery which was carried on annually from 
Cape Comorin to the island of Pamban, A rough idea of its 
value may be formed from a statement in a Jesuit letter of the 
year 1700 "which describes the fishery, to the effect that the Dutch 
used to grant licenses to fish for pearls to all applicants at a 
uniform rate of about 60 Ecus for each vessel employed in the 
fishery, and that sometimes as many as 0 and 700 vessels w'crc so 
employed. The net sum realized must, therefore, have been about 
36,000 Ecus. And it Avas realized from the fishery along the 
li’innevelly coast only ; the Eamnad coast being then fished by the 
Setliupathi, to whom it belonged*’ (p, 154, Part III, Nelson’s 
Madura Manual ’)* They durst not attempt to eooree either the 
Bethupathi. or the lling of Madura and they took nothing by an 
embassy which they sent to the former, together with some valuable 
presents, for the purpose of indueing him to make over to them 
all his right and title to the profits of the pearl fishery on Ms 
coasts. They had obtained from the King of Madura the mono- 
poly of the fishery of the Tinnevelly coast and drew a ccnsiderable 
revenue from licenses to fish which they granted to all applicants ’’ 

(p. 22'7 {bid,). And the conch shell fishery must also have 
produced a considerable revenue if, as seems probable, ' the king 
enjoyed the monopoly of it” (p. loi ibuL). ‘‘The conch shell 
fishery was also theirs (belonging to the Dutch) within the same 
limits as the pearl fishery and yielded a considerable profit” (p. 

■227 ibid.). It is scarcely necessary to add that it is matter of quite 
recent history that the fisheries on the said coast of the mainland 
passed into the hands of the East India Company on the cession 
to it by Nawab of the Carnatic of the revenues thereof, while 
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Aknakumaru the Ceylon fisheries rested in the British Crown on the conquest 
PiLLAi Dutch. 

MtTTHUPAiTAr.. Now, coiisid erfiig that the various European maritime powers, 
who from about 16th century were contending for supremacy in th© 
Indian seas, raised no question as to the right of the sovereigns 
for the time being of the Carnatic and Ceylon to them respective 
fisheries, there can be little doubt that such right was. regarded by 
one and all of them as unassailable. Nor is high authority in terms 
referring to and recognizing it wanting. Vattel, himself a strong 
adherent of the doctrine that the open sea is not susceptible of 
exclusive dominion, while dealing with the question of special 
appropriation of part of the sea, writes thus in a well-known 
passage : “ The varions uses of the sea near its coast render it 
very susceptible of proport 3 ^ People there fish and draw from 
thence shells, pearls, amber, etc. Now in all these respects its 
use is not inexhaustible ; so that the nation to whom the coasts 
belong may appropriate to itself an advantage which it is considered 
as having taken possession of and make a profit of it in the same 
manner as it may possess the domain of the land it inhabits. 
Who can doubt that the pearl fishery of Bahrcm and Ceylon 
may not lawfully be enjoyed as property ? And though a fisherj 
for food appears more inexhaustible, if a nation has a fishery on its 
coast that is particularly advantageous and of which it may become 
master, shall it not be permitted to appropriate this natural 
advantage to itself as a dependence on the country it possesses ? 
(Book I, ch. XXIII, sec. 287, p. 115, Translation of 1759). 

With so emphatic a pronouncement by such a publicist as to 
the lawfulness of the exclusive possession of the fisheries in question 
unbrokenly enjoyed from ancient times and with instances of 
exclusive occupation which have taken place almost under our 
own eyes with reference to pearl fisheries in Shark's* Bay, etc«, 
in Western Australia and which include pearl banks beyond the 
marine league limit, one may with confidence lay down that, to 
say the least, the parts of the sea falling between the respective 
coasts and the lines opposite each connecting the extreme points 
seawards of the limits of the fisheries in question, are British 
territorial waters. It, therefore, follows that the petitioner is not 
precluded in law from making out a good title to ehanks in the 
localities specified by him, by the mere fact that they lie beyond 
the distanee of a marine league from, low water marki if he can, 
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s'tow tBat the immemorial riglit under wLich iie claims extends to AxxAKtiMAEtr 
siioli localities, Piwai 

As regards the last question, in the view I take as to the terri- McTiinpAiAii. 
torial character of tho waters in which tho fisheries exist, it 'ivonkl, 
from Beg \\ Cunnmgkim{l) wdiere it was held that an offence com* 
mitted in. a part of the Bristol Channel more than 3 miles from 
the shore was within the jurisdiction of the authorith‘8 of the 
comity of Glamorgan, of course, follow that our Courts likewise 
have jurisdiction over offences committed in tbc parts of the sea in 
que-stioD, though the. spots in which tho offences ere coniiriittod lie 
beyond a marine league from the sliore. I would therefore sot 
aside the order of the Head Assistant Miigristrato, direct him to 
restore the complaint to his file and dispose of it in accordance 
with law« 

llussELU, J. — This is a criminal revision petition against the 
order of discharge by tho Head Assistant Magistrate of Eamnad« 

The question raised is whether chanks in the open sea can 
be the Biibject of theft. 

T.he Magistrate holds that a ehaiik is a fish and is ferw naiurm 
and as it was not shown that the chanks in the pre.sent case were 
removed from an enclosed space or that breeding operations were 
carried on -in regard to them, the conclusion arrived at by the 
Magistrate was that those chanks cannot be said to be in the pos- 
session of any one until they are removed — therefore they were 
not stolen from the petitioner. 

The Sessions Judge, before whom the matter came in revision, 
declined to interfere, on the ground that the open sea could not be 
said to belong to the petitioner and chanks caught in the open sea 
could not be the subject of theft. 

The Government Pleader appears in support of the order of the 
Magistrate and has argued tliat no exclusive right by prescrip- 
tion as to fishing intlio open, sea could be acquired by' the Rajah 
of Eamnacl-^it is as a lessee of the Rajah of Eamnad that the 
petitioner asserts his rights. 

The chank and pearl fishery beds along the coast of Tinnevelly 
and Madura have all been located and mapped out. It is matter 
of common knowledge that ' these fisheries are a source of some 
revenue to Government, but Government, I. take it from the 


(1) BelFs Gi\ 0., 72. 
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AiJKAKCMAEir appearance of the Government Pleader in this casoj does not take 
piELAi position that chanks can be the subject of theft. 

Muthupayat.. Aly conclusion in ibis’ case is based 'upon three simple |)ro- 
positions — 

(1) The Gulf of Manaar is part of tlie high seas in which the 
Crown claims no special rights or jurisdiction. 

(2) The Eajah of Hamnad is not the owner of the bed of the 
sea below low water mark. 

(3) Chunks uxe/erce naturm, 

I say the Gulf of Manaar is part of the high seas from its size, 
configuration and geographical position. In the present ease the 
Crown has not asserted any special rights in respect of any portion 
of the Gulf ; and in this revision case I do not think we are 
entitled to assume that the Crown would, in fact, under any 
circumstances, assert any such right. 

As to the ownership of the bed of the sea it may be admitted 
that the authorities are not uniform on the subject, I, however, 
accept the reasoning and conclusion of Oockburn, 0. J., in 
Queen v. Keyn{ 1) and following pages. This no doubt was a case 
which applied only to the coasts of Great Britain, but the reasoning 
and ooiiclusion, I consider, applies equally to this country* I hold 
that the Crown does not own the bed of the s,ea below low water 
mark. The Government Pleader does not now assert that any 
such ow3iersliip vests in the Crown either by right of user -or 
legislation. The argument on behalf of tho petitioner is that he is 
the owner of the several- fishery in respect of chanks on the 
Eamnacl littoral shores and that 'this right carries with it the 
ownership of tho soil of the sea. I do not admit the validity of 
this argnmunt. In this case I' do not wish to say anything which 
might unnccesarily interfere wdth any civil rights possessed by the 
petitioner. It is not necessary for me to deny that the petitioner 
may have a right to fish for chanks, though I may point out that 
there is authority for the position that a grant of the several 
fishery ” claimed could not be presumed, as it would be inwalid 
if the soil of the bed of the sea does not vest in the Grown ; which 
. . ' is the view I take (Ooulson on “ Waters^ 2nd edition, p. 358). 

If this view be correct it follows* that chanks before they are 
caught could not be looked upon as being in the possession of the 

(1) kli, 2 Ea. IK, 03 at 102, 103. 
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petitioner aiids tlicrefore, there is no property iu them, either 
absolute or qualified till they are eaiight. Heme the following 
cases referred to I>j Mr. SiiEivasa Ayyangar for the petitioner cease 
to be ill point {Queen t. S7itehk{r) and lihdc^^ y. 

My third proposition is that (hanks are in the same category 
as fishes and are^ like the latter, JertB naiurw, Chanks are free to 
more as they like. No donbt their moYemonts are slow but they 
are probably more diOiealt to catch than most fish. IVj eateh 
chanks experienced divers arc nceossary and even thpn considerable 
difficulty must be felt in catching them. The difficulties experienced 
In catching chanks compared with fish must therefore be a question 
of degree. I do not see how chanks can be considered as tamo 
creatures. 

If the chanks in the present ease are to be classed in the same 
category as fish, as I think they must be, there are decisions 
without number to the effect that they cannot be the subject of 
theft as there is no property in them till they arc caught. 

I have not been able to find any case analogous to the present 
in which it has been held that a theft has been committed. I may 
here remark that I think the case of State v. Taghr(B) is clear!}' 
distinguishable from tlni present one. Ta^loi* was convicted of 
larceny in respect of oysters. The oysters were bred by the 
complainant in the sea at a place between high and low water 
mark where the public generally had a right to fish. ^‘The jury 
were instructed that if the same oysters which were planted by 
Hildreth,” — who was the complainant^'* were unlawfully taken 
by the defendant "with the intent to steal them ; if the oysters so 
' planted could be easily distinguishable from others oysters that 
grew ill the sound ; if they were planted in a place where oysters 
did not naturally grow ; if the place where they were planted was 
marked and identified^ so that the defendant and others going into 
the sound for clams and o^ysters naturally growing there eoold 
, readily know that these oysters were planted and held as private 
property and were not natural oysters, then the oysters were the 
subject' of larceny and the defendant might be convicted.” .No 
doubt tlie decision is an. authority fop the proposition that oysters 
under certain cireuinstaiices can be the subject of theft ; but it is 


(;i) u.ll, 1 C.GJt; 158. ( 2 ) 11 021 . 

(a) 72 Am,* Bee-*, 317 5 3 Baioneiv 117, 
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also an authority for the proposition if oysters grow natomlij 
in the sea they are not the subject of theft. 

Eeg t. l)ownmg{l) practically tnrns on the same point as 
State \\ Taylor(2) and unquestionably decides that oysters can he' 
the subject o£ theft if dishonestly removed from ;a private oyster ’ 
bed. ' -Beforej however*, these decisions could be applied to the facta 
of this case, it would have to he found that the chants were pro- 
duced hy breeding operations— mneh like oysters— in places in the 
sea which the petitioner had appropriated for that purpose. There 
is no suggestion in the present case that the chants were 
produced hy breeding— they, in fact, are the natural product of 
the sea. So that it appears to me the cases cited are not all on 
all fours witli the present case. I may assert, therefore, I thint, 
that no case has keen brought to notice where a person has been 
ccBvieted of larceny or theft in respect of an oyster or chant pro- 
duced naturally in the sea. 

The special legislation which has taken place in Australia does 
not, in my opinion, affect the position. It has there been enacted 
that, under certain circumstances, a person w'ho removes oysters 
from the open sea shall he deemed to he guilty of larceny. It 
does not fpilow therefore that in the absence of such legislation a 
person who removes chants ihas committed theft as defined in the 
Indian Penal Code. 

I might support the general conclusion at which I have arrived 
by asserting the broad proposition that in the high seas where 
these chants have been caught all subjects of the Crown have an 
equal right to fish ; bat I do not wish to complicate the discussion 
unnecessarily. In my view no theft has been committed, because 
the chants in the present case are fern naturm^ as fish are, and they 
have been produced naturally in the sea in beds which the Eajah of 
Eainnad cannot claim to he his in exclusive right. 

I agree with my learned colleague in the opinion that if an, 
oflence has been committed the Courts have jurisdiction to try it. 

I think the petition should be dismissed as no offence has been 
committed. 


(In consequence of this difference of opinion, the ease was posted 

for hearing before, Benson, Boddam and Bha^am Ayyangar, JJ.) 
(1) 1.1 „ (a) 1% ^m, a4'7 } 3 Dutolier^ 117, 
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8, Srinimsa Ayyangar for petitioner. 

The Public Prosecutor for the Crown. 

T. i?. Venkatarcmia Sasiri (P. S, Simsioami Ayyar witli him) 
for the accused. 

The Court delivered the following. 

Judgment. — In this case the complainaQt charged certain 
persons with having committed the offence ot theft of chanks from 
the chank beds leased to him by the Pvajah of Bamnad off tho 
coast of his zamindari. 

The Head Assistant .\fagitetrate ditscharged tho accused on the 
ground that chanks are fish and are ferm nature and in this ease 
were taken from beds in the open sea and were therefore not taken 
from the possession of any person and could not be the subject of 
theft. The case came up for revision before a Bench of this Court 
composed of the 0%. C.J. and Russell,. J., but, as they were 
unable to agree, the case was posted before us and our late 
colleague Sir Bhashyam Ajyangar for argument and disposal. 
We have no doubt that tho grounds on which the accused were 
discharged are untenable, and that the chants in question were 
capable of being the subject of theft. 

The offence of theft under the Indian Penal Code is committed 
if there is a dishonest taking of moveable property out of the 
possession of another ; and the questions for our decision are 
whether the chants in question were capable of being regarded 
inlaw as the property of the lessee of the chant beds, and of 
being in his possession before their alleged taking by the accused. 
We have no doubt that both these questions must be answered 
in the affirmative. It was agreed before us that the beds from 
which the chanks were taken are situated in Palk’s Bay, not the 
Gulf of Manaar, as supposed by Eiissell, J. Palt’s Bay is a large 
stretch of sea water lying between the coasts of India and Ceylon. 
It is roughly 70 miles long by 50 or 60 broad. It is bounded on 
the northj west and south by the Indian districts of Tanjore and 
Eamnad, and on the east by Ceylon. There is a narrow passage, 
three-fourths of a mile wide, connecting it on the south with the 
Gulf of Manaar, which also lies between India and Ceylon. This 
passage is known as the Straits of^ Pamban and it separates the 
mainland from the large island of Eamesweram which forms part 
of the Indian district of Eamnad, and from which a continuous 
line of coral reofs^ known as Adam’s Bridge, extends to the island 
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A*\xakouiu; of Cejioo* Tke passage was deepened some years .ago but is evm 
now only 10 to lo feet in deptli. At its aiortli-castem extremity; 

310'niarAVAi. Pali’s Bay opens into the Bay of Bengal by a strait wliieli is 
not more tlian one-ninth of the eirenmferenee of the bay. It wall 
thns ho seen that Balk's Bay is a bay, or am of the sea, landlocked 
by His Majesty’s dominions for eight-ninths of its circumference, 
and it also contains a great nnmher of islands which form part of 
the districts to which they are adjacent on the Indian and Ceylon 
sides, respectively. There is ample historical evidence, which has 
been referred to in the judgment of the learned Offg* O.J., and ^ 
which we need not recapitulate, to show that this bay, and also pails 
of the adjacent Gulf of Manaar, have been effectively occupied 
for centuries by the inhabitants of the adjacent districts of India 
and Ceylon, respectively- 

We do not think that Falk’s Bay can be regarded as being in 
any sense the open sea and therefore outside the territorial 
jurisdiction of His Majesty. We regard it rather as an integral 
part of His Majesty’s dominions, the portions adjacent to India 
being within the jurisdiction of the Indian authorities, and the 
portions adjacent to Ceylon being within the jurisdiction of the 
authorities of tliat place • That this is the correct view is, we 
think, clear from the case of lieg v, Cmningkamil) in which it 
was decided that the Bristol Channel, lying between England and 
Wales, was a part of Great Britain, Cockburn, 0. J*, in delivering 
judgment said: ‘"The principle on which we proceed is that the 
whole of this inland sea, between the counties of Somerset and 
Glamorgan, is to be considered as within fite counties by the shores 
^ of which its several parts are respectively bounded.” Heferring 

to this judgment Lord Blackburn in delivering the judgment of 
the Privy Council in the Conceptmi Bag Ca8e{2) said This much 
■was determined, that a place in the sea, out of any river, and where 
the sea was more than ten miles wide, was within the county of 
Glamorgan, and eonsequently in every sense of the words within 
the territory of Great Britain. It also shows that usage 'and the 
manner in which that portion of the sea had been treated as being 
part of the county was material’-’ His Lordship then proceeded : 

Passing from the Common Law of England to the 'general 'law 
of nations, as indicated by the text writers on international 


(l) Cr, 0 # 3 .80. 


(2) 2 A,C., ij94 p, 419* 
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|iirispriKierie€% 'we find an nnifersal agreement that liarhoixLs. Ax.NAKtj^f.u;?; 
estuaries and bajs landlocked belong to the territory of the nation 
which possesses tlio shores .round them, but no agreement as to 
what is the rule to determine what is “ bay for this purpose. 

It:seems generally agreed that where the configuration, and dimen- 
sions of the bay are such as to show that the na.tion oceopying 
the , adjoining coasts also occupies the bay it is part of the 
territory,’^ He then stated that no precise rule liad been laid down 
» or was required to be laid down in the ease before their Lordships 
as it seemed to tliem that^ in point of fact, the British GoTern- 
munt had for a long period exercised jurisdiction over this bay 
and that their elai,ni had been aciquioseed in l>y other nations so as 
to show that the bay had bem for a long time occupied exolusively 
by Greet Britain, a circumstance which in the tri])oaals of any 
country would bo very important and which we may add w^oiild 
be conclusive as against a subject of Great Britain. Applying 
these considerations to the present case and comparing t!ie con- 
figiiration and dimensions of Palk’s Bay with those of the Bristol 
Channel and of Conception Bay, andcmisidering tlie evidence that 
exists as to the occupation of Palk’s Bay b\' the British witli thr^ 
aequiesoenee of other nations, wo have no liesitatioii in holi.ling 
that it is just as much an integral part of His Majesty’s dominions 
as are the Bristol Channel and Conception Bay, and that the chank 
beds where the alleged offence was committed, wliieh ate five 
miles off the coast of Eamnad at Mudiampatnarn are part of the 
territories of British India. 

The decision in the case of The Queen v. ire//^?(l) relied on by 
the rospoiidonts, referred to the jurisdiction of the Court of Admi- 
ralty in England over offences committed in the open sea, and 
has no application to such O; state of facts as exists in the present 

case. 

Such, Tlien, being the correct view as to the character of the 
place where the alleged offence was committed we proceed to 
Consider whether chanks taken from it (ran be the subject of ' 

theft. _ ' , ■ . ^ ' 

It is, of course, quite incorroet to regard chanks as, in an}' 

, sense, fish. ■ No doubt they may 'be popularly included ' among 
shell fish/’ but neither y.oologieally nor legally have they any of 


(!) L.B., 2 Ex.D., 63 at^pp. 162, 100. 
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MnAKvmm the essential characteristics of iish. They are large mollnscs* 
PitLAi Tlje siiells in which the living mollusc resides is six or seven inches 

Muthupaiai,. inay weigh as much as a couple of pounds. They are 

found buried in a particular kind of sand bedj or in the sandy 
crevices of the coral reefs which ahonndin the bay. They can 
crawl slowly, a foot or two in a minute, but they are incapable of 
rapid motion or of saving themselves from being captured by any 
one who proceeds to take them. They are gathered by divers, 
who sometimes collect as many as twenty at a haul. The chank , 
beds on which they lie are all carefully mapped out and Ml details 
respecting them are recorded by the authorities. They lie at 
various depths in the water from 2 to 10 or 12 fathoms. Live 
^ chants are known as green chanks, and the shells of the- dead 
animals are known as white chanks. Both are collected and are 
articles of very considerable utility and commercial value. The 
evidence shows that for many hundreds of years they, like the 
pearl oysters which are generally found in adjacent beds, have 
been the monopoly of the rulers of the country both in India and 
Ceylon, and that licenses to gather them have been granted by the 
sovereign. In addition to the facts stated by the 'Gffg. C.J. in his 
judgment we may say that, when it was determined to make a 
permanent settlement of the revenue of the Eamnad zamindari 
in 1802, we find the “ Chauk royalty ” named as one of the eight 
heads of revenue on which the permanent assessment was fixed 
(Nelson^s ‘ Manual/ part IV, p. 155), and it appears that in 1803 
this chank royalty was hy pothecated to Government as security for 
arrears of revenue. In 1874 the chank royalty ‘‘in the seaports 
mentioned in the margin (which included Mudiampatnam now' 
in question) wcs attached for arrears of revenue, and so lately as 
1890 and 1900 Government it.<elf leased the chank fisheries from 
the zamindar, A great deal of learned argument has been 
ad'lressed to us on the subject of animals fern minim and the 
. , English law of larceny in regard to them. If it were necessary 
to decide whether elianks should be classed as natum or as 
iomUm ^ natum. we, should 'Certainly hold that they belong ,to the ' 
latter class. It is not easy ,to regard a chank as being of a 
. wild disposition/’ {fern natum\ There is no evidence' that it 
ever migrates from the hed in which it is horn and its power of 
locomotion is so small that it is powerless to escape from any one 
who desires to take ii 
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It has heea jtidioially held in. America that for legal purposes 
oysters ^^are obviously more ^ nearly assimilated to tame animals 
than to wild ones, and perhaps more nearly to inanimate objects 
than to animals of either description State v, Tajjlor{\), In this 
view we concur and we think that ehanks may properly be placed 
in the same category with oysters. The fact that fish in a river or 
in an open and iinenolpsed tank have been held by tJie Courts in 
India not to be the subject of theft is irrelevant, because they are 
80 held by reo.son of their power to escape up or down tlie river 
* or out of the tank and cannot therefore be regarded as in the 
possession of the owner of the tank. But even fish if in an 
enclosed tank, so as to be under the control of the owner of the 
tank, are capable of being the subject of theft (Queen Empress v. 
Shaik Adam VaJad Shaik Farid(2) ; and even the j^oung of wild 
birds, such as hawks or herons, if found on a man’s land may be the 
subject of larceny propter hnpofenfmm owing to their inability 
to escape capture, 02* to pass from the possession of the owner 
of the land, though the old birds may not be the subject of larceny 
(Stephen's ‘ Com/, IStli edition, VoL 2 , p. 6 ). Even if chunks 
are in a certain sense ferw naturw^ we think that they should still be 
regarded as in possession of the owner of the chunk bed prqyfer 
impotentiam and therefore capable of being the subject of larceny. 
The Indian Penal Code, however, in dealing with theft has no 
special provisions regarding nniinnls ferm ot domitce ^iaiurce. The 
question in each case is whether the animal is the property of 
another and was dishonestly taken out of his possession. It seems 
to us that there is nothing in the nature of a chank, wliether 
it he the dead shell or the living mollusc, which prevents it from 
being the subject of propert}", and that when it lies in its sand 
bed under the sea it is as iniicli in the possession of the owner of 
the sand bed as are the coal that lies buried in the ground and 
the snail that crawis on the dry land and the worm that burrows 
in tho earth in possession of the owner of the land where they 
are found. The exclusive property in these chunks has in fact 
been held by Government from time immemorial and^ has been 
leased out for the benefit of the public revenue, and this is in 
accordance with the common law nf the country which recognizes 
the power of Government to make settlements or grants for 


(I) 72 Am, Dec., 3 Dutoher, 117- (2) lOBom., 103. 
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APPELLATE CIVIL— FULL BENCH. 

Before Mr, Justice Davies, Mr. Justice Benson and 
Mr. Justice Russell, 

1904. 

March 16, 
25, 29. 


flw^n law-^ Adoption -^Agreemeni Uniiting property to he taken by minor 
adopted son — Validity, 

A Hi?adu widow, in pursna.nce o£ authority given by her husband, since 
deceased, adopted plaintiff, a minor. A registered document was executed by the 
widow on the day of the adoption, wherein the fact of the adoption was recited, 
and certain terms were set forth as to the manner in which the property of the 
deceased adoptive father slionld he enjoyed as between the plaintiff and the 
widow. By those terms it was declared that, in the event of disagi’eement 
between plaintift’ and his adoptive mother, the property described in the second 
schedule should be enjoyed by tho latter during her life, and should be taken by 
the plaintiff after her death. The authority under which the widow adopted had 
lieen given orally, and merely enabled her to adopt a son, and made no reference 
to the manner in which the estate of the deceased should he enjoyed either by 
the son or the widow. The effect of the arrangement was to vest in the widow, 
on the contingency mentioned, for her life, about a moiety of the property 
inherited by her from her husband. The terms embodied in this agreement 
were consented to by the plaintiff’s natural father prior to the adoption, and 
it was in consequence of such consent that the adoption took place and the 
document was executed. Disagreements arose between plaintiff and the widow, 
and plaintiff, still a minor, now sued through his natural fattier as next friend to 
recover all the property of his deceased adoptive father : 

UpM, that the provision in the dooument in favour of the widow was 
binding on the plaintiff and the widow was entitled to enjoy the iiroperty in tho 
second schedule during her lifetime. 

Agreement limiting the property to be taken by an adopted 
son. First defendant, a widow, bad taken i)laintiff in adoption to 
her deceased .husband in pursuance of his authority. On the day 
of the adoption the following document (which was filed as 
exhibit I) was executed by first defendant - 

'' Deed executed on 30th December 1893 by me^ Visalakshi 
Ammal (first defendant), wife of Eengasami Aiyar, deceased, 


VISALAKSHf AMMAL (First Deebndant), Appellant, 

* ' p, 

SIVAEAMIEN AND another (Plaintifp and Second Defendant), 

Eesponbents;-^ 


* Appeal No. 223 of 1001, presented against the decree of O. S. E. Krish- 
namma, Subordinate Judge of Trichinopoly, in Original Suit No, 42 of 1901, 
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Brahmin, to Siyaraman alias YeeraraghaYan, aged 5 (plaintff), 
Brahmin by caste, Mirasidar. According to my husband’s 
permission I have on this date taken you in adoption and you 
have become son to me. Consequently you yourself shall inherit 
all the undermentioned land, house-sites, etc., which are my 
properties. And you shall also protect me. In ease of dis- 
agreement between you and myself, I shall • thenceforward till my 
lifetime enjoy, paying the Cirear assessment, the property men- 
tioned in paragraph 2 out of the undermentioned properties, and 
you shall after my lifetime perform the obsequies, etc., that should 
be done forme and inherit also those properties yourself.” 

The document was registered • Plaintiff, who was still a minor, 
now sued through his natural father as his next friend, to recover 
the properties left by his adoptive mother’s deceased husband and 
mentioned in exhibit I. First defendant, among other defences, 
pleaded that plaintiff was not entitled to claim possession of those 
properties which, by the terms of exhibit I, were to be enjoyed 
by first defendant during her lifetime. The Subordinate Judge 
passed a decree in plaintiff’s favour practically as prayed for. 
Further facts as to the adoption and the claim are set out in the 
Order of Eeference to a Full Bench. First defendant preferred 
this appeal with regard to the properties specified in sohedule II to 
exhibit I. 

P. jB. Sundam Ayijar and T. K Yaidyanaiha Ayyar for 
appellant. 

S, Subrahmania Ayyar mi 8. Venkataramana Ayyar for first 
respondent. 

The appeal eame, in the first instance, before Sir S. Subeah- 
MANIA Ayyar, Offg. O.J., and Benson, J,, who made the following 

Uedeb of Eeference to a Full Bench. — The plaintiff, a 
minor, through his next friend, his natural father, brought the 
present suit for the recuvery of certain properties stated to have 
vested in him by virtue of his having been adopted to one Eenga- 
sami Aiyar, deceased, by his widow, the first defendant. The 
Subordinate Judge gave a decree to the plaintiff practically as 
prayed for. In the present appeal by the first defendant no 
question is raised as to the plaintiff’s adoption. The dispute here 
relates only to the properties specified in sohedule II to exhibit I, 
dated 30th December 1893, executed by the first defendant on the 
day of the adoption in proof of it and setting forth the terms and 
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amngemeEts as to tine en]oym.eiit of the property of the adoptive VisALAKsap 
father as betweenithe plaintiff and the first defendantj and whereby 
the property described in the said schedule II to the instrtimeiit 
wasj in the event of disagreement between the plaintiff and the first 
defendant j to bo enjoyed by the first defendant for her life andj 
subsequent to her death;, to bo taken by the plaintiff. The per- 
mission by the first defendant's husband in pursuance of which the 
adoption of the plaintiff took place was orab and it appears to 
have merely enabled her to adopt a soii^ and made no reference 
as to the terms of enjojment of the estate by either. There is 
also no doubt that the terms embodied in exhibit I were consented 
to by the plaintiff’s natural father prior to the adoption, and that 
it wa^ in consequence of such consent that the adoption took place 
and exhibit I was executed. ' The effect of the arrangement was 
to vest in the first defendant, on the contingency mentioned, for her 
life, almost an exact moiety of the property inherited by her from 
her husband, each moiety being of the value of about Es, 10,000. 

The question for determination is whether the decree in favour 
of the plaintiff in so far as it relates to the property mentioned in 
the said schedule II to exhibit I is sustainable. 

Now, the effect of an adoption in the Dattaka form is to transfer 
the person adopted from Lis natural family to that of the adoptive 
father, such transfer necessarily carrying with it on. the one hand 
the cessation of whatever right the adopted son possessed in the 
property of the natural family, and, on the other hand, under' the 
Mitakshara law, the acquisition, among other things, by him of 
the right that accrues to an aurasa son on his birth in respect of the 
ancestral property of the father. Though a person may, at his 
discretion, give away a son of his in adoption, or refuse to do so, 
and though a sonless man may, according to his choice, accept, or 
refuse to accept, a son in adoption, yet once the giving and the 
accepting have taken place, the change of status, with the incidents 
as to property annexed thereto by the law, follows without the 
slightest I’eferenoe to the volition of the party giving or the party 
taking. No doubt the adoptive father can simultaneously with 
the adoption make such arrangement in respect of, the joint 
property of himself and the adopted son as under the law a man 
can lawfully make notwithstanding the existence of an aurasa son 
For example, as a part and parcel of the transaction of adoption 
the adoptive father may, of his own will, effect a partition of the 
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•f-isATiAKRH! propeitj botwcen iiimself and the adopted son—ef. Kmdammi v. 

Ajduii Doraisami Ayyar{l). He may likewise provide for the maintenanoe 
SivARAMiEN, qI those who under the law would be entitled to be provided 
with maintenanoe from the joint property. Suoh arrangement 
for maintenance may be made independently of anj" partition 
and would be an act within the scope of the father’s paternal 
authority under the law, and the eircumstanee that the father 
refrains from exercising his paternal authority to the fuller extent 
of effecting a partition could not, in reason, detract from the 
validity of the arrangement made merely in respect of the mainte- 
nance of those who have a right thereto. So long as the partition, 
or the provision for maintenance, is fair and just, the adopted son 
cannot raise any question in respect of either; and it may be 
added that even when the provision for maintenance made by an 
adoptive father to a party entitled thereto seems to the Court more 
liberal than w'hat, if the matter were litigated, it would itself award 
as maintenance, the provision will presumably be upheld if it was 
made bom fide and not for the pnrpose of alienating joint property 
under the guise of a provision for maintenance. 

In cases of adoption after the death of the adoptive father by 
his widow imder his authority, every lawfnl disposition of his 
property made by him even by a will would be binding on the 
adopted son for the obvions reason that those dispositions become 
operative from the moment of the death of the testator, while the 
adoption must necessarily take place at some time subsequent to 
the death, and the rights accruing by virtue of such adoption are 
only in that part of the estate which remains undisposed of at the 
moment of the adoption. Eor like reasons alienations by a widow 
of her life-interest made before the adoption will also bind the 
adopted son {Sreemmulu v. Butno transfer made 

or agreement entered into, even though simultaneously with the 
adoption, or as a condition thereto, can bind the adopted son 
if they are inconsistent with his rightsunderthelaw as they would 
stand at the time of the adoption apart from any agreement 
between the parties giving and recei%ung. Take, for example, a 
case where a natural father, in well-to-do eireumstances, gives 
a son of his in adoption to a divided brother, who is comparatively 
poor, and outers into an agreement that the adopted son shall, 


(1) I.L.K,, 2 Mad., 31?. 


(2) im.B., 26 Mad., 143, 
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iiotwitlistaiidiiig the adoption;; continiie to be entitled to the Visalaeshi 
propert}" belonging to the members of the natm-al family. Would 
such an agreement be binding upon the members of that family ? Sivaeamikx. 
Would the adopted son in such a ease enjoy the benefits accruing 
from surFivorship incident to membership in that family ? Take, 
again,, the case of an adoptive father subject to the Mitakshara 
law amnging at the time of adoption that the adopted son is to 
have no interest in the ancestral property dio-ing the lifetime of 
the adoptive father, would that prevent the springing up of 
eo-ownership between the adoptive father and the adopted son 
which is the inevitable incident of the relation of father and son 
under that law. while nnseparated ? These and similar conditions 
and agreements would not in any way touch the validity of the 
adoption itself as that altogether depends upon other considera- 
tions (compare Bhaiya MabiAat 8mgh v. Maharani Inda/r I£unvjar(iy ) , 

They must necessarily be looked upon as agreements or conditions 
essentially repugnant to the status created by adoption, and 
therefore not binding. 

To attempt to support them on the footing of agreements by a 
person representing the adopted son is hardly possible. For, before 
the adoption the natural father of the person to be adopted could 
represent the latter only in regard to the property vested in him at 
the time and no consent of his could operate on property coming 
to the son after the adoption, sinee the natural father’s power to 
represent his son ceases with the giving away of him (cf. Bhaiya 
Eabidat Singh v, Maharani Indar Ktmtmr{l)). Similarly, the 
adoptive father could not purport to act on behalf of the person to 
be adopted before the adoption. And as soon as the adoption takes 
place the two become joint owners and the adoptive father can 
make transfers and enter into agreements so as to bind the adopted 
son only for purposes which make them binding on him mider the 
Jaw. Nor can weight be attacbed to the argumen-t that the test of 
the validity of agreements entered into between the party giving 
and the party receiving a person in adoption simultaneously with 
it, is whether such agreements are beneficial to the adopted son. 

For, though where some one duly empovrered to represent a minor 
in a matter enters into agreements on liis behalf, the validity of 
siicJi agreements will depend on whether they arc for the minor a 


(l) 16 Calc.,, 556 : S.C. 'L.m, 16 I.A., 58 at p. 59. 
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YiSALAKsiii benefit, yet inasmuch as neither the party giving nor the partj 
receiving in adoption can lawfully represent him in agreements oi 
SiTAEAMiKK. things forming part and parcel of the transaction of adoption, no 
question of benefi.c or no benefit can legitimately arise for determin- 
ation in such cases. 

Nor, again, does the doctrine of approbating and reprobating 
with reference to the same thing seem to be capable of being rightly 
invoked against the adopted son in these eases. Except where the 
person given in adoption is of full age and assents to the conditions 
and agreements between the parties giving and receiving, a case 
which would be very rare, and in which such assent would preclude 
any question like the present being raised, the transaction would 
take place without any reference to the adopted son’s will and 
consent. No doubt, when a thing is capable of being rejected or 
accepted in its enfeety the doctrine referred to should be applied 
if good faith requires its application. Now, the transaction of 
adoption is in the nature of a sacrament, or, at all events, it creates 
a status. If the condition attached is such as to invalidate the 
adgption itself, then there is an end of the matter, and there is 
nothing to affirm or disaffirm. If, on the contrary, the condition 
leaves the adoption valid, the legal relation created thereby cannot 
possibly be renoimeed and the adopted son must be held entitled to, 
repudiate conditions sought to be attached to the adoption by the 
parties giving and receiving when the conditions are inconsistent 
with his rights under* the law. 

It is to be observed that the arrangements in the present case 
cannot be supported to any extent as a provision for maintenance 
for the first defendant, as the adoptive mother had, under the law, 
no powder to reserve or provide maintenance for herself. When 
occasion for such provision arises the same. must be made by the 
adopted son or under an order of Ooui’t. 

In this view the reservation of a life-interest to the widow- 
in the property in dispute -will not bind the plaintiff, who can, there- 
fore, on attaining age, avoid the arrangement {Ramdmmkyyen 
V. Venhaiarmnanjen{\)^ though, until then, the possession of the 
widow, it W’Ould seem, cannot be disturbed. 

That the plaintiff is not bound by the aiTaugement is in accord* 
ance with the conclusion in Jagannadha v. Popammat^)^ where 

(1) 2 Maa., 91 ^ S.OB.B., G I.A., IQG. (2) 16 Mad., 4C0. 
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tlie f actSj so far as the present question is concerned^ were practically Tisai,akshi 

on, all fours with those hero. But to the extent to which that deci«* 

sion is supported by reference to an alleged absence of power of Sivaeamien. 

alienation in the widow, the reasoning can hardly bo treated as 

satisfactory, inasmuch as if the power of alienation possessed by a 

sonless man until he m.akes an adoption wore a sufficient argument 

for upholding arrangements or directions such as were in dispute 

in Lahhmi v, Suhramamja^l) and Narayanasami v. Rmiasawi(2)^ 

the unquestionable power of alienation -which a widow possesses in 

respect of her life estate must likewise hawe gone to support the 

arrangement pronounced against in Jagannad/ia v. Papamma^Z), 

But it is difficult to see how the power of alienation possessed by a 
man prior to his adopting a son or by a widow prior to her adopting 
one has any real bearing on the matter. If that power has been 
availed of and if property has been alienated before the adoption 
such alienation will, of course, not be affected by what takes place 
afterwards. But when no alienation has actually taken place up 
to the time of adoj^tion, it is as futile to refer to what the adoptiv {3 
father or the adoptive mother could have done, but for the adop- 
tion, as to argue against an aurasa son acquiring by birth an 
interest in his father’s ancestral property, on the ground that before 
such biidh the father could have given aw8.y all his property as 
he pleased. 

' It will be seen, therefore, that Jagannadha v. Pa2)afiima{%) 
in truth, in conflict with the ratio decidendi in Zaks/mu v. Subra^ 
manyail) and Narayanasemi v, Bmna8mm{2) which ratio decidendi^ 
as far as it can be gathered from the judgments, seems scarcely 
reconcilable mth the fundamental principles underlying the law of 
adoption. 

The following question is therefore referred for the opinion of 
a Pull Bench 

’Whether the provision in exhibit I in favour of the first 
defendant in regard to the properfy described in the second schedule 
thereto will bind the plaintiff ?' 


The appeal came on for hearing before the Full Bench 
constituted as above. ' 


(1) IX.E., 12 Mad,, 490, (2) I.L.E., 14 Mad., 172. 

m l.LiE., 16 Mad., 400. 
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P. B. Smdara Ayyar and P. F, Yaidyanatha Ayyar for appellant. 

8. Subrahmania Ayyar and 8. Venkataramam Ayyar for first 
respondent. 

Their Lordships expressed the following opinion 

Benson^ J. — The facts of the case referred for our decision 
are stated in the Order of Eeference in the following terms [This 
has been set out above] 

I understand that the plaintiff’s natural father agreed to give 
his son in adoption and the first defendant made the adoption on 
the condition that the disposition of the property in exhibit I 
should be binding on the plaintiff. 

The question for determination is whether the provision in 
exhibit I in favour of the first defendant in regard to the propertj^ 
described in schedule II thereto will bind the plaintiff,” 

This question is one of no small difficulty. Notwithstanding 
the view expressed in the Order of Eeference to which I "was a party, 
further argument and consideration has now led me to the conclusion 
that the answer must be in the affirmative. 

It is argued for the plaintiff that the matter is decided by the 
authority of the Privy Council and that was the view taken by this 
Court in the case of Jagannadka v. Papamma{l)^ where the facts 
were on all fours with those in the present case. In that case 
the leained Judges relied ou the observation of their* Lordships of 
the Privy Council in Bhaiya Rabidat Singh v. Maharani Indar 
■Kmwar(2) that it was difficult to understand how an agreement 
by the natural father ''could prejudice or affect the rights of his 
son which could only arise when his parental control and 
authority determined.” In that case, however, the question was 
whether the adoption itself was invalid, and the decision was 
that it was not. Their Lordships expressly point out that no 
trace of any reservation or condition is to be found in the deed of 
adoption and that no conditions were attached to the adoption. 

The case, therefore, can hardly ho regarded as deciding that a 
condition made at the time of adoption and entered in the instru*^ 
ment evidenoing the adoption, as in this case, is void. On the 
contrary, it is clear from the decision of the Privy Council, in the 
case ot RiimasaM'iayyeii v. VenkataTaMaiyen(^) that such an agree- 
ment by the natural father is, at all events, not void. 

^1) LUE., 10 MmL, 400 at p.404 (2) 16 Calc., 55B 5 S.O.L.B.., 16 1.A., 5a. 

(3) 2 Mad., 81 j 6 LA., 1%. 
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■ ^ Their Lordships there say (atp. 101) : — How far the natural 
father can by agreement before the adoption renonBoe‘'all or part 
of his son’s rights^ so as to" bind that son when he becomes' of age, 
is also a c|iiestioii not altogether unattended mth dilBonltj ; 
although the case pf. Ohitko Bmjhmatk Bajadiksh r. Janakl(l)^ 
ceiiainly decides that an agreement on the part of the father that 
his son’s inter^est shall bo , postponed to the life interest of the 
widow is valid and binding. In this case then Lordsiiips think 
it enough to decide that the agreement of the natural father which 
has been set out was not void, but was, at the least, capable of 
ratification when his son became of age.” 

The concluding words seem to indicate that in their Lordships’ 
opinion the natural father was not legally incapable of acting as 
guardian of his son, and of making an agreement on his behalf 
with regard to the property to be acquired by the adoption. If 
that is the truaposition, then the question in each case would be 
whether the agreement so made by the natural father should or 
should not be upheld, and this, I take it, would depend on whether 
the agreement in regard to the property Avas in itself a fair and 
reasonable one, and one which, taken as paif of the contract for 
the adoption, Avas for the minor’s benefit, as being a condition on 
which alono the adoption would be made. This is the principle 
that was adopted in the case of Ravji fimyahrav Jwggannath Shankar 
Sett V. Lakshmi Bm{2) and I think that it accords with the general 
praofeice of the people in this Presidency and their consciousness of 
Avhat their law alloAvs. 

No doubt in the ease of Lakshmi v. SuhramanyaiZ)^ this Court 
went further and held that when the disposition of property was 
one Avhich the person adopting could make immediately prior to 
the adoption the agreement as to the property must be taken to be 
part of the contract for the adoption and be valid apparently in 
all cases. Shephaed, J., put the case in these W'ords 

In the present case the adoption AA^as made not by a AvidoAr, 
as ill the case of Lakshmana Bern v. Lakshmi d?nmal{4i) but by the 
plaintiff’s husband Avho, before the adoption took place, was 
unquestionably at liberty to alienate his property as he pleased, 
subject only to the plaintiff’s right of maintenance. If being thus 
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(1) 11 Bom. H.C.E., l£)£i. 
(3) 12 Mad., 490. 


(2) 11 Bom., 381. 

(4) I.L.E., 4 Mad., 160. 
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fall owner te migM before the adoption have disposed of bis 
property in part or in whole in faYOnr of tbe plaintiffs I fail to see 
why be should not^ when making tbe adoptions stipulate “with the 
other party to tbe adoption that a certain part of his property 
should be set apart for tbe maintenance of bis wife and to that 
extent taken out of tbe category of property in which his intended 
son shonld have tbe fall right of a co-parcener. It seems to me a 
mistake to say that tbe infant adopted son on whose behalf tiie 
natural father consents to such a stipulation can only be bound 
by that consent on the principle on which he might be bound by 
other agreements made on his behalf, viz., on the principle that 
the agreement is made for a necessary purpose {Lakshmana Rau v. 
Lakshmi Ammal{l)) for the supposition is that, but for the consent 
of the natural father, the adoption would never have taken place. 
To object to the agreement is .therefore tantamount to objecting 
to the adoption. The adoption and the disposition of his property 
by the father being part of one transaction, the son never acquired 
any interest in the property disposed of and therefore no question 
can arise as to his guardian^s competency to deal with it.’^ 

We may add that a reservation made by a widow in regard to 
her life interest, which she had the right to alienate ].>efore the 
adoption, would stand on the same footing. 

The above case was followed in ’Narayamm.mi v. Hama* 
and Gampati Ayyan v. Samthri Ammal(3) and the deci- 
sion is in accordance with the decision in Vmak Narayan Jog v. 
Govmdrap Chirdaman Jog[A)^ Ckitho Raghunaih SqfadiJcsh v. 
Janaki{h) and Basam v. Lingan Gauda{6). Among the Judges who 
decided these cases were such distinguished Hindu lawyers as Sir 
T. Muthiisami Ayyar, N anabhai Haridas and Eanacle, JJ* I think 
that great weight must be attached to the decisions of such men 
on a question like the present which I regard as one of Hindu 
Daw modified by Hindu custom and usage developed in aeoordaneo 
with the conceptions of the present time. It is to be observed that 
there is no text of Hindu law "which either recognizes or prohibits 
such an agreement as the j>resent being entered into, and it is 
certain, as , remarked by West and Biihler, ^ Hindu Law/ Srd 
edition, page 1106, that in actual practice fair arrangements 

(I) 4 Maa., 10 O. ‘ ( 2 ) IX.E., 14 Mad., m. 

{Z} ZX Mad., 10, ^ (4) 6 Bom. H.C.E*, 224. 

(§) 11 Bom, H.O.E., 199. * (6) I.L.E., 19 Bom., 42®. 
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-or the protection of the widow’s interest during her life, are Visalakshi 

« commonly made, and arc always supported by the authority of 
the caste/^ SivarLmien. 

This is the principle on which Farran, J., proposed to decide 
eases like the present. He says By Hindu law an infant will 
be bound by the act of his guardian when bond fide and for 
his interest; and when it is such as the infant might reasonably 
and prudently hare done for himself if he had been of full ago* 
but not where the act appears not to have been for his benefit 
unless he has ratified it on reaching majority. I cannot but think 
that this principle ought to guide the Courts in considering whether 
agreements like the one under consideration can he upheld or not 
If the stipulations arc unreasonable such as giving to the widovr 
an absolute power of disposition over the property, they should 
he rejected as tdtm vires of the father ; if reasonable, such as onlv 
to define and limit the eon’s enjoyment of the property, they 
should be upheld {Ravfi Vinayahrav Jaggannath SkanJmr Sett v. 

Lakshmi The validity of the adoption, if legally made is 

quite independent of the validity of any agreement as to the 
property. If the agreement is such as to bo inconsistent with the 
fundamental idea underljing adoption and the purpose for which 
it is sanctioned by Hindu law, as, for instance, if it depri^ud the 
adopted, son of all right to the property of the adoptive father and 
so left him without any means of performing the necessary religi- 
ous offices towards the manes of his adoptive father and his ances- 
tors, it may w" ell bo that the Courts would regard the condition as 
essentially repugnant to Hindu law and would refuse to uphold 
it. But it wmuld seem that a fair and rea-sonable disposition of 
the property is not essentially repugnant to Hindu law, or the 
purposes for which adoption is allowed, and is nowhere forbidden 
by that law. Such dispositions arc commonly made, and are 
upheld by the authority of the caste and the consciousness of the 
people. In these circumstances, I think that the Courts ought not 
to refuse to recognize them as binding on the minor, for whoso 
benefit the adoption, coupled with tho agreement as to the disposi- 
tion of tho property 5 was really made. It may bo assumed that the 
natural father would not have agreed to the adoption, coupled with 
the disposition of the property, unless it was for the benefit of his 


(1) 11 Bom., mi afe p. 402. 
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VisALAKSHi 'SOU to do so : norwonld the adoptive father have taken, the son 
Ammal adoption except on the condition agreed to. 'The ad option ^ of 
SivAUAMiEN. course,, eannot he set aside, and to set aside the condition which was 
coupled with the adoption, while maintaining the adoption, would 
require the justification of strong grounds of legal necessity or 
public polioy* 

In the present case the condition, as to the property is a reason- 
able one, and such as the Courts should uphold, I would, there- 
fore, answer the question referred to us in the affirmative, 

Davies, J.-— I concur. 

Bussell. J.—I concur. 


APPELLATE CIVIL. 

Before Sir S, Suhrahmania Ayyar^ Offg> Chief Jmiiee^ 
and Mr. Jmfice JBoddam. 

SAKYAHANI INaLB BAG SAHIB (Plaintiff), .ii>PBLLi.NT, 

V. 

BHA.VAHI BOZI SAHIB anb otiibes (Defendants), 
Besponbest.*^' 

Ahat^nt&nL nj appeal — Pmctice — Personal right to suO'^Suit dismissed-"^ Appeal 
hj plaintif — Decease pending appeal — AbatemenU 

A suit was broagM bj a plaintiff who claimed to be tbe sister's son of a 
deceased, and as sucb. tlie nearest reversioner, to set aside alienations made by 
the widow. The suit was dismissed on the gi-oiiiid tliafc plaintiff had failed to 
establish the legitimacy of his mothcu*, and the plaintiff appealed. While the 
appeal was pending, the plaintiff died. His son thereupon applied fey petition 
to carry on the appeal, and his petition was allowed without notice feeing issued 
to the other parties. At the hearing of the appeal it was objected that the 
alleged right on which the suit was based was personal to the plaintiff, even 
assuming that he was the reversioner, and that such right having ceased with 
plaintiff's death, the appeal abated : 

Edd, that the right to sue in the case was a personal right, and ceased with 
tiiG death of the piaintiff, and the appeal abated. 

Abatjsmeot of appeal. Plaintiif in tiie suit had instituted it, 
as the sister’s son of the lato Eajah Ekojee, the deceased hns- 
hand of first defendant, and as Bnch, next reversioner, to set aside 


* Appeal Ho, 11b of 1901, presented against the decree of P. S. Gnrumurti ' 
Ayyar, Subordinate J udge of Kumbahonam, in Original Slit Ho. S of 1899. (Civil 
Hiacollanoous Petition Ho. 734 of 1903.) 


1904.. 

February 20. 
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certain alienations made by the first defendant* The Subordinate siicfAnANi 
J ndgedismissed the snit^ holding that plaintiff had failed to establish 
' the legitimacy of Ms mother. Plaintiff appealed, but died while 
the appeal was pending. His son applied by petition to carry on Bozi Sahib. 
the appeal, alleging that he was the next reversioner. The peti- 
tion was allowed without notice being given to the other parties to 
the suit. The question raised and decided was whether the appeal 
abated with the death of the plaintiff. 

F. Bu Simdura Ayyar and K. Bamachandra Ayyar for appellant. 

F. Kmhumimni Ayydr and 8. Srinivasa Ayijar for respondents. 

J rmoi^iENT.— In this^ ease the plaintiff, alleging himself to be the 
i sister’s son of Ekojee, the deceased husband of the first defendant, 
and the nearest reversioner, sned to set aside certain alienations 
made by first defendant. The Subordinate Judge, being of opinion 
that the plaintiff had failed to establish the legitimacy of his 
mother, dismissed the suit. The plaintiff appealed and, pending 
the appeal, died. His son, petitioner in Civil Miscellaneous Peti- 
tioner No. 996 of 1902, asserting that he is the next reversioner, 
applied to carry on the appeal, and Ms petition was allowed , without 
notice to the opposite party by the Begistrar. 

On behalf of the first respondent (first defendant), the widow, 
a preliminary objection has been taken to the effect that the 
alleged right on -which the suit was based was personal to the 
plaintiff, even assuming that he was the reversioner and that snob 
right having ceased with the plaintiff’s death, the appeal abates. 

On behalf of the petitioner it was urged that a suit by a presumptive 
reversioner, if he is the sole presumptive reversioner, or by all the 
presumptive reversioners, is one in which such plaintiff or plaintiffs 
represent the whole body of possible reversioners, and consequently 
the right of suit must he taken to survive to those who are pre- 
sumptive reversioners at the death of the deceased plaintiff and the 
petitioner was therefore entitled to prosecute the appeal. 

The -weight of authority, in our opinion, is clearly in favour of 
the contention on behalf of the first respondent. So far as the 
opinions expressed by the Judicial Committee ai'e concerned, the 
observations of their Lordships in Isri Dut Koer v. Mussmmt 
MansbuUi Koerainil) and in Mmsummat Chand Kotir v. Partah 
8tngh{2} cited for the respondent are clearly to the effect that 


(1) L.B., 10 EA,, 150 Jat p. 157- 


(2) L.B., 15 IX, 166. 
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SAsmBiKi adjudications in suits by reyersioners to set aside alienations by a 
Sahib^^ qualified proprietor will not bind reversioners who are not actual 
Bha^vani litigation. The decision ol the Alahahad High Court 

Bozi Sahib, in ChMidu Singh v, Dwrga Dei{l) is a direct ruling upon the 
point. The reasoning in the Full Bench case of Bhagioanta. y, 
8ukhi{2) and in Qannamaneedi Awlilakshmi v. Qannmmneedi Ven^* 
hairamayya{2i) is also to the same effect. The decision in Ayyadorai 
Fillm v. Solai Ammal{A) would however seem to be not quite 
reconcilable with the second appeal just referred tOj but even 
there, suits for setting aside alienations are treated as eases in 
which a reversioner, such as a daughter, would not be entitled to 
represent remoter reversioneis. Now, as to the contention on | 
behalf of the petitioner, it is to be observed that the learned vahil 
does not go so far as to argue that, whenever a reversioner sues 
and there is an adjudication, such adjudication would be binding 
upon every other reversioner. He limits the supposed represent- 
ative character of the suits only to those instituted by the sole 
presumptive reversioner or all the presumptive reversioners. Now? 
if there is any reason for holding that suits for setting aside 
alienations are to be treated as representative suits at all, why 
should there he such a limitation ? The principle of finality of 
litigation., which alone could he the foundation of the rule, would 
apply equally to suits by remote reversioners when once they are 
allowed to institute and carry on such suits. 

There is no analogy between the ease of widows and other 
qualified female holders entitled to present possession of property 
and the ease of reversioners, presumptive or otherwise, whose rights 
are ^absolutely contingent. The vested right to the estate and 
possession in the case of the former renders it necessary and 
proper to invest them with the right to bind those who may come 
in succession to them by any adjudication duly made in litigation 
to which they were parties. Having regard to the pculiar posi- 
tion of reversioners who possess no more than a contingent right, 
there would not be enough warrant to treat any one reversioner 
as having sufficient interest to hind others who do not join in the 
litigation, and there is absolutely no authority to support the 
ingenious distinction put forward on behalf of the j^etitioner. 


<1) 23 An., 382. ( 2 ) 22 AIL, SS. - 

(3) S.A. Fo. 746 o£ 1001 (unreporfced). (4) I.L.R., 24 Mad., 405. 
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Stress was laid upon the form of the doclamtion granted in such sakyahani 
oases according to the decisions in Shurut Ohunder JSein v. Muthoo- 
ramih Pudatick{l), Brqfo Kishom Bmsee v, Sreemfh Bm{2) and 
other similar oases. That form of declaration seems to hare been Bozi Sahib. 
adopted to pro Font any supposition that the declaration in any way 
aifected tlie right of the alienee during the lifetime of the alienor 
to what was transferred in circnmatances not rendering the aliena- 
tion valid beyond the lifetime of the alienor. Even if it were ' 
otherwise, those oases cannot, in the face of the later authorities 
above referred to, be understood as being sufficient to support the 
view contended for. lUustratioii E to section 42 of the Specific 
Belief Act, to which our attention was drawn, must of course 
be read with section 43, and when so read points t(» the same . 
conclusion. 

We must therefore hold that the right to sue in the case was 
a personal right and ceased with the death of the plaintiff. The 
appeal abates and the respondents are entitled to their costs out 
of the estate of the deceased. The Civil Miscellaneous Petition 
No. ?34 of 1903 asking to have the name of the petitioner in 
Civil MisceEaneous Petition No. 996 of 1902 removed and to 
declare that the appeal Las abated, is allowed. 


APPELLATE OIYIL. 


Before Mr, Justiee Subrahmama Ayyar and Mr, Justice Boddam. 

tEDANAYAGA HUDALIAE (Plaintot), AprExxASfT, * 

r, 

VEDAMMAL (Depeotant), Eespondent/^ 

Bindii Law — Succession to property of deceased — Death caused hy murder — Particim 
pation in crime by next heir — Pjfeet on right of succession — Specific Belief Act 
I of 1877, s, 4i%— Failure to claim consequent relief— Property in cusfcodia legis-— - 
Plaintiff being the custodian, 

Plaiatif sought for a declaratiOB of his right to property without asking that 
the property should be deliyered to him. The property had bolouged to S 
deceased. Prior to the death of S, who was a minor, proceedings had been 


1904. 
March 
16, SO, 31, 
April 
6 , 12 . 


(1) 7 W.E., (C.E.), 303. (2) 9 W.E., (C.E,), 463. 

Appeal hTo. 88 of 1902, presented against the decree of B. Oammaran Fair, 
Addifcioual ^Subordinate Judge of Tiuuevelly, in Original Suit Ho. 10 of 1901. 
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Vbbakayaga appointment of a guardian for Mm under the Guardian and Wards 

Hbdaliar Act. Pending those proceedings the District Court appointed plaintit Eeoeiver 
and placed Mm in possession of the property, remoTing the minor’s mother, the 
\edammal. defendant, from the charge thereof. The High Court roTersed that 

order and directed that possession of the property should be handed back to the 
defendant. This order had not been carried out to any extent at the date of 
suit. On the objection being raised that the suit was not maintainable by reason 
of section 42 of the Specific Belief Act: 

Beldf that the suit was maintainable. The possession of the property was, 
at the time, neither with the defendant nor with the plnintift’, it being in 
mstodia Ugis ami in the hands of an officer of the Court and it being a mere 
accident that that officer was the plaintiff. Inasmuch as the defendant was not 
in possession, plaintiff could not, as against her, have consequential relief, and 
nothing more was required to be done to secure to the plaintiff all his rights than 
to obtain an ^rder of the Court enabling him to retain possession in his own right. 
Defendant, the mother of S had been charged, w'ith another accused, with 
having murdered S. Defendant was acquitted, but the other accused was con. 
vioted. Plaintiff, as the next in suocession'to S (after the defeodant) now sued for 
a declaration of his right to the property of S on the ground that the defendant 
was not entitled to the property, inasmuch as she had, as plaintiff alleged, been 
a party to the murder. The Subordinate Judge dismissed the .suit without 
tiying the question whether the defendant had been a party to the murder ; 

JST^d, that the question should have been tried. The question whether a 
Hindu who has been party to a murder is prevented from succeeding, to the 
ostoto of the person murdered is not ans'wered by the Hindu law. Bub the 
principle that no one shall be allowed to benefit by his owm wrongful act is of 
universal application. If the defendant was a party to the murder her wrongful 
aet, while not preventing the vesting in her of the inheritance, disentitled her to 
any beneficial interest in it. Such beneficial interosu would vest in those who 
would be entitled to it were the guilty heir out of the way, 

The text of Yagnavalbya, which is the foundation of the ’Mitakshara law of 
inheritance, enunciates but a genei'al rule, the effect of which is liable to b© 
nullidod more or less by facts other than the two postulated therein, namely, 
the demise of a male owner of property without co-paroeners and the survival of 
the relation specified in the text. What such facts are has to be ascertained 
either with reference to the rules embodied in other Hindu texts or with reference 
to principles which it is the duty of the Court to follow as a tribunal bound to 
administer the law of justice, equity and good conscience in oases not provided 
for specifically. 

Sdit for a deelaratioa. The facts material to tlie points of law 
decided are set out in the jadgment. The Subordinate Judge 
dismissed the suit. Plaintiff preferred this appeal 

Sir Tl Mhdshyom A.yyangay\ JL iJ, Rs-Mtxlcff'shw Ayyav^ 
P. .B. Sundara Ayyar for appellant. 

. 'Mr. Joseph Sdtyu Nadur^ FI Kruhwswwmi AyydT^ and T. F 
Vaidymtaiha Ayyar for respondent, 
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JuBciMENT. — ^The plaintiff^ as the paternal auat^s son and Yedanayaga 
bandhu of the deceased Saakaramoorti Mndaliyar, sues for a deola- 
ration of his right to the property left by the deceased, on the yEOAMMAL. 
ground that the defendant, the deceased^s mother, is not entitled 
to the property, she having been a party to his murder, hut that 
the plaintiff, as the next in succession, is the person that has the 
right thereto. ’The defendant and a Muhammadan, by name 
Shaik Abdul Kadir Eavuthan, with whom she is alleged to have 
been criminally intimate prior to the death of her son, were tried 
for the murder in the Sessions Court of Tinnevelly. She was, 
however, acquitted while her alleged paramour Avas convicted of 
the offence. 

The Subordinate Judge, without trying the question whether 
the defendant was concerned in the mui’der, dismissed the suit. . 

The first question for consideration is whether the plaintiff can 
ask for a mere declaration ; and if so, whether, as urged for the 
defendant, the Court should, in the circumstances to be referred 
to, refuse the relief prayed for. Now as to the first point. Prior 
to ihe death of Sankaramoorti, he having been a minor, proceedings 
regarding the appointment of a guardian for him had been taken 
under the Guardian and Wards Act. Pending those proceedings 
the District Court of Tinnevelly appointed the plaintiff as Receiver 
and put him in actual possession of the properties of the minor, 
removing the defendant from the charge thereof. This Court held 
that the District Court had no power to appoint a Receiver in the 
course of the guardianship proceedings, and directed that posses- 
sion of the property should be handed hack to the defendant. 

This order for re-delivery to the defendant was no doubt passed 
subsequent to the death of her son, but it had not been carried out 
to any extent at the date of the suit. Consequently the possession 
of the property w'as, at the time, neither with the defendant, nor 
with the plaintiff, the property having been in mstodia legk and 
in the hands of an officer of Court, it being of course a mere 
accident that that officer was the plaintiff himself. The defendant 
not having been in possession the plaintiff could not, as against 
her, have claimed as consequential relief an order for delivery, and 
if, as alleged, he is the person entitled, nothing more was required 
to be done to secui’O to the plaintiff all his rights than the revoca- 
tion of the order of this Court referred to above directing delivery 
of the property to the defendant ; and that would have enabled 

47 
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the plaintiff to retain possession in his own right. In these cir- 
ciimstanees, it must be held that the proTiso to section 42 of the 
Specific Belief Act is not applicable to the case^ and that the snit 
is not open to objection on the ground that nothing more than a 
mere declaration of the plaintiff’s right is songlit for. 

As to the next point it was contended for the defendant that 
the plaintiff had been guilty of contempt in not obeying the order 
of this Court directing delivery of the property to the defendant, 
that such contempt remained nnpurged at the date of tbe suit and 
consequently that the relief songht for should, in the proper 
exercise of the discretion vested in the Court in cases like tbe 
present, be refused to him. 

[Their Lordships dealt with the evidence on this point and 
held that plaintiff was not in contempt.] 

The real point for our decision is, assuming the defendant was 
a party to the murder, whether it in any way affected her succeed- 
ing to his estate. On behalf of the plaintiff one argument was, 
that the commission of such a sin by a Hindu rendered the person 
committing it a or degraded person and that the 

degradation involved, among other consequences, a loss of the right 
of inheritance. Acts or omissions which entailed degradation 
under the Hindu system of life were indeed many. They included 
not only heinous sins and crimes but numerous other things which 
are looked upon as innocent or are tolerated in these times. It 
may well admit of doubt whether the injunctions connected with 
degradation were ever enforced otherwise than by expulsion from 
caste now relieved against by legislation. However this may be 
it is quite certain that even so far back as the days of the 
Dayabhaga commentator Srikrishna larkaknkara, loss of pro- 
prietary rights as an incident to degradation had begun to dis- 
appear. (See Tagore ' Law Lectures ’ for 1884-85, page 426.) 
Since the establishment of British Eule in this country, no one 
seems to have ventured to suggest in judicial proceedings that the 
sin attaching to the commission of even such serious crimes as 
robbery, murder, etc., entailed by itself forfeiture of civil riglits as 
a matter of Hindu Law, for though innumerable persons have 
from time to time been convicted by the Courts of such offences, 
the reports contain no case recognizing any such doctrine. 
Plaintiff’s ease, therefore, derives no support from the rules dealing 
with the matter of degradation which, even assuming that they 
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were at one time more Him mere moral injimotionSy oannot now Vedanayaga 
be treated as othorwiso tliaii obsolete. Muiuliar 

It will next be convenient to dispose of the American oases 
referred to in the argument with reference to the effect of murder 
on the right of the murderer to take as heir or legatee of the 
murdered person. In v. Palmer(l) decided by the New 
York Court of appeals in 1889, the facts, so far as they are material 
for the present purpose, were, these. One Francis B. Palmer 
possessed of |)ersonal and real property had made his will giving 
certain legacies to his two daughters and the remainder of his 
estate to' his grandson Elmer E. Palmer with a gift over to the 
daughters in ease Elmer should survive him and die unmarried and 
without issue. Elmer, who knew of the provisions made in his 
own favour in the will, murdered the testator by poisoning him in 
order to prevent the testator from revoking those provisions (which 
he had manifested* some intention to do) and in order that he 
might obtain the immediate possession and enjoyment of the 
property. A majority of the Court held that the devise and 
bequest to Elmer should be treated as revoked by reason of the crime 
of the devisee (notwithstanding that the statute of wills in force 
in the state, made no express mention of the commission of such 
a crime as a fact operating to revoke a will), that the daughters 
were the true owners of the real and ‘personal estate left by the 
testator, and restrained the administrator and Elmer from using 
any of the personality or real estate for Elmer^s benefit. The 
majority in effect held it is competent to a Court to import into a 
statute, on grounds of public policy, w'hat the plain and unambi- 
guous words of the enactment do not in any way cover. The next 
case was that of 8chellenburger y. Eanso}ne(2f which came before 
the Supreme Court of Nebraska first in 1891 and then on review 
three years later. There a female child of tender years was 
entitled to a certain estate in fee simple, subject io her father’s life 
interest. The father, who, had the child died a natural death at 
the time she was murdered, would have been her heir, killed her 
in order that the fee simple might then and there vest in him as 
such heir. The Court in 1891 held on the analogy of Riggs v. 

Palmer{l) that the transferees from the murderer acquired no 
interest in the estate which had been owned by the deceased cliild, 


(1) 115 X.Y., 506 5 12 Am. St. E., 819. (2) 31 lleb., 61 j 28 Am. St. E., 500. 
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as tlio transferor himself had nothing to convey, since no one conld 
take by inberitanee the estate of a person whom he murders for 
the purpose of removing the life standing between him and that 
estate. But on the review the Court went to the opposite extreme 
by holding that the transferees were entitled to the estate of the 
murdered child notwithstanding it was found that they had taken 
with the knowledge that their transferor was the murderer. The 
last case was In re Carjpenfers^ Usicite(l) that came before the 
J:^npreme Court of Pennsylvania in 1805 and in which a majority 
of the Goui t held that a son who had murdered his father for the 
purpose of securing the latter’s estate, nevertheless took the 
estate as heir under the statute of descents and distributions. 

None of these rulings has, as might be expected, given entire 
satisfaction in that couiitrj. (See Harward M.aw Eeview/ 
vul. IV, p. 394, and vol. VIII, p. 170.) Notwithstanding that 
tiae Judges who took part in the second decision in Schelenburger v. 
Ramome(2 as well as those who formed the majeritj in In re 
Carpenters^ Es^ateiV) felt, as they could not but do, that the 
conclusion reached by them vras not what to be desired, they seem 
to have considered themselves bound to arrive at it lest otherwise 
they would bo importing into the statutes they had to deal with, 
viz., the statutes relating to descent and distribution of property 
in force in the states respectively, exceptions which it was beyond 
the legitimate bounds of judicial interpretation to introduce. 
Whether, without infringing established canons of construction 
of statutes, the Nebraska and the Pennsylvania Courts could not 
have avoided the result admitted by them to be undesirable, and 
whether even a more satisfactory conclusion than that arrived at 
by the majority of the Court in Riggs v. Pahner{Z) from the point 
of view of those who object to the latitude claimed by that 
majority in the matter of interpreting written laws, by following 
the course suggested in the periodical already cited, f.e., by 
fastening a trust upon the guilty party on whom the statutes cast 
the legal estate, is well worthy of consideration. (See Harward 
«Law Eeview,’ vol. IV, p. 394, and voL VIII, p. 170.) * 

Be this as it may, how does the matter stand with reference to 
the law to be administered by this Court in cases like the present F 


(i) so Am. St. B., 76S. (2) 31 61 ; 23 Am* St. B., 600, 

(3) 115 iJ.Y., SU6j 12 Am. St. B., 819, 
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No doubt tbe personal law of the parties to the dispute is the TsDAwiyAGA 
Hindu Law of Succession. If that law lays down any definite 
rule with reference to the question to which the facts of the present Vbdammal. 
case gire rise, it is of course not open to this Court to decline to 
enforce that rule on the ground that it would be more equitable in 
its opinion so to decline. If, however, in regard to such a question 
the Hindu Law is altogether silent, the rule to be applied would 
be that of equity^ Justice and good conscience. Now does the 
Hindu Law lay down any rule in regard to the precise point at 
issue, viz., whether a person murdering another for the purpose of 
accelerating the succession to him is or is not entitled to the suc- 
cession? if the well-known text of Tagnavalkya, ^^The wife, 
and the daughters also, brothers likewise, and their sons, gentiles, 
cognates, a pupil, and a fellow student; on failure of the first 
among these. the next in order is indeed heir to the estate of one, 
who departed for heaven leaving no male issue,’’ (Stokes’ * Hindu 
Law Books,’ p. 427) which is the foundation of the Mitakshara law 
of inheritenee to the property of a male dying separated, is to be 
read as^ containing an explanatory clause negativing every possible 
exception, then doubtless the defendant must succeed. That how- 
ever is indisputably not the case. For take the very first instance 
mentioned in the text, that of the wife. Supposing she had been 
unchaste during the lifetime of her husband, it cannot of course 
be argued that by virtue of the text she would be his heir in spite 
of her misconduct. Idfocy, lunacy, certain incurable diseases 
entry into the order of yat?, etc., are, like unchastity in the case of 
the wife, circumstances that would in the ease of those with regard 
to whom they are predion bio preclude the operation of the rule 
embodied in the text. No doubt such cases are provided for by 
rules of Hindu Law to be found in other texts. But that does 
not derogate from the soundness of the view that the text under 
which the defendant claims enunciates but a general rule whose 
effect is liable to be nullified more or less by facts other than the 
two postulated therein, viz., the demise of a male owner of prop- 
erty without co-parceners and the survival of the relation specified 
in the text. What such facts are has to be ascertained either 
with reference to the rules embodied in otb.er Hindu texts or 
with reference to principles which it is the duty of the Court to 
follow as a tribunal bound to administer the law of justice, 
equity and good conscience in oases not provided for specifically. 

Aft ^ 
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Yedakayaga Consequently, wlietlier the fact that a person who would he heir 
MtJBAHAE TOtue of that text murders him to whom he would thus he heir 
Tedammai,. detracts from his right of sueoession is a question to be decided 
in the first place with reference to the provisions, if any, of the 
Hindu law to he found elsewhere than in that text, and in the 
absence of such provisions according to recognised general prin- 
ciples which it is legitimate for the Court to resort to in such a 
contingency. 

In the argument addressed to us our attention was not drawn 
to any Hindu authority that may be said specifically or directly to 
bear upon the matter. Texts relating to degradation attaching to 
a person by reason of the sin involved in the commission of murder 
which is a crime of the highest degree according to the classifi- 
cation of Hindu lawyers cannot, for reasons adverted to in a 
previous part of this judgment, avail in the discussion of this 
question. The text purporting to exclude from the succession a 
son hostile to the father ’’ undoubtedly shows how repugnant to 
the spirit of the Hindu Law must he the contention that the estate 
of a deceased person passes to the heir who murders him, as if 
it were a reward for his unnatural act* But whether from the 
extreme generality of the expression, which has been interpreted 
by diflerent commentators to include a variety of things from abuse 
of to murderous attacks on the father and even what takes place 
after his death such as failure to offer the customary oblations 
(see Jolly’s ^IsTarada,’ voL XXXIII, Sacred books of the East, p. 
194j Note on verse 21), or on some other ground, this text has 
never been acted upon and it also must be considered obsolete. 
Even were it otherwise, relating as the text does to the ease of 
fc^her and son there would he no warrant for treating the wmrds 
importing that relation as merely illustrative and virtually com- 
prehending all cases of heritable relations, the foundation of the 
rule being most probably the special reverence and regard to the 
father as head of the family inculcated by the Hindu Sastras. 

The point under consideration is clearly therefore one 
untouched by the Hindu Law. Turning then to the general law 
how does the matter stand ? The answer is absolutely plain, for 
the principle expressed by, among others, the maxim nemo ew suo 
delicto meliorem smm conditionem facer e potest ’’ is one almost of 
umversal law. Some of the comments of Bronohorst on this 
maxim in his work on the rules of the Romau Law (p. 106) seem 
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io haTe peculiar appositeness here. ^‘This rule he writes vijjanayacja 
replete with justice and equity, for it is not agreeable to reason 
that any one should derive advantage from that which deserves Vepammai.. 
punishment. Thus, if a husband shall have agreed in the marriage 
articles that the dowry of the wife shall be restored to him in the 
event of her death and if he shall contrive to bring about that 
event either fay destroying her or by not calling in a physician 
when she is sick or by fraudalently employing an nnskilful one in 
order to hasten her death, he shall not be entitled to the restitution 
of the dowry. For it is not agreeable to equity that the husband 
should thus benefit by his crime.’’ The case dealt with in the 
above extract is no doubt one of contractual relation. That the 
application of the maxim is, however, not confined to such a 
relation only is manifest from the decision of the Queen’s Bench 
in Cleaver v. Mutual Beserve Fund Life A^Bociationif)^ where the 
Court refused to enforce a trust in favour of one who had brought 
about the conditions essential to its fulfilment by killing the person 
whose death made it operative. The principle of this decision has 
been extended in this country with refereuce to the legal relation 
of decedent and heir in the ease of Shah Khanam v. Kalhandhar- 
hhan[2),’wh.QiLQ> the Chief Oourt^of Punjab held that a Muhammadan 
who had murdered his half brother could not be allowed to claim 
the deceased’s property as his heir. This decision cannot but 
commend itself as right considering that the legal relation to 
which the maxim in question was thus in effect extended is one 
pre-eminently calling for such extension, implying as it does reci- 
procal affection and kindliness attributable to the natural tie 
subsisting between persons so connected, and that to hold other- 
wise would be to outrage every feeling of humanity. 

This being so, the only question is as to the proper theory of 
giving effect to the maxim in eases like the present, that is to say, 
whether the -wrongful act of the person standing in the position of 
heir is to exclude him from the inheritance so as to prevent the 
very vesting in him thereof, or is it to be treated as a fact that 
should merely disentitle him to any beneficial interest in the 
inheritance. It is the latter view that would seem to be sup- 
ported not merely by the analogy of the Civil Law, hut also by 
a provision of our own legislature in a not dissimilar ease. It 


(1) L,E., [1892], 1 Q.B., 14*7, 


(2) VoL I, Punjab Bep., 45^, 
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has also a practical advantage which the theorj of non-vesting of 
the inheritance does not possess and which makes it therefore the 
more acceptable from the point of view of a tribunal administering 
both law and equity. 

Now according to the Civil Law the killing of the decedent hy 
the heir, intentionally or even negligently, was among the causes 
which rendered the heir unworthy of the inheritance. This 
doctrine of unworthiness was, however, not given effect to by inter- 
cepting the vesting of the inheritance itself. In Mackeldey’s work, 
to which reference was made in the course of the argument, the law- 
on the point is thus succinctly stated : There are a number of 
cases in which the heirs or legatees are deprived for unworthiness 
of the property left to them. In these cases, which are termed 
cases of unworthiness (indignity), the la-w says herrs ml hyaiarim 
cap're non poted (the heir or legatee is incapable of taking) or 
ei eripiiuf (wrested from),” p. 550. Dropsie’s * Translation of 
Mackoldey’s Eomau Law.’) This last phrase of the learned author 
points to the view tha.t in such cases what really happens is not 
that the vesting of the succession is prevented but that what was 
vested in accordance with the law is wrested away on ground of 
justice and equity. And Sohm in his Institutes (p. 472) says 
** The unworthiness does not prevent either delatio ox acqumtio. 
But the law declares, that the property which has vested in an 
indigous shah he divested again {eripi) either in favour of the 
fiscus or in favour of a third party entitled (bom ereptorm]. He 
is considered unworthy to Iceep the inheritance,” The unmistake- 
able clearness and directness with which the matter is stated in the 
passage just quoted renders it superfluous to refer to other authori- 
ties, citing some of which it was pertinently pointed out in regard 
to the references to the Civil Law made in Biggs v. Palmr(lj^ 
ereptio propter indignitaUm is a ease not of revocation but of 
restitution. (8 Harward ^ Law Eeview,’ p. 170.) 

The provision of the legislature alluded to above is section 85 
of the Indian Trusts Acts, paragraph 2, which says where prop- 
erty is bequeathed and the revocation of the bequest is prevented 
by coercion the legatee must hold the property for the benefit 
of the testator’s legal representative.” Such being the theory 
adopted by the law in the case of coercion used for the purpose of 

(X) 1X5 506 J 12 Am, St. B., 819, 
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preventing revocation of dispositions under a will, that must Vedanataga 
necessarily be tiie' theory to be followed w'hen the same end is 
compassed by murder as also when the succession secured by the 
same unlawdhl m.eans is intestate instead of testamentary. 

The practical advantage attending the view under consider- 
ation to which also allusion wm made above is this ; — it is not 
impossible, especially iii cases where the murder is secret, that the 
guilty primd fieie heir may succeed in passing himself oS for a 
time as an innocent possessor and make transfers to third parties 
without notice. In such cases, if the doctrine of exclusion wm^e 
to prevail b^idfide purchasers from him would be unproteeied. 

The theory of trust ho w^ever, while saving the law from the reproach 
of permitting a person to retain the fruits of an act superlatively 
wrongf ul or of enabling purchasers with notice to take from him 
with impunity, would amply protect bond fide purchasers. 

It only remains to add that the beneficial interest in the 
inheritance vests in those who wonld he cniiiled to it were the 
guilty heir out of the way, on the manifestly equitable ground 
stated by Domat that those who would come in by reason of his 
exclusion should not be affected by his wrongful act. (Domat’s 
‘ Civil Law,’ Part II, Book I, see III, sectiou 2547.) 

I'he question of conviction or acquittal, on 'which some stress 
was laid on behalf of the defendant, w^ould no doubt be relevant 
were the matter one of punishment for a crime, but here the Court 
is concerned only with private rights of parties as affected by a 
wrongful act, though such wrongful act may, from the point of 
view cf. the Criminal Law, be a punishable act. Attainder for 
murder under the English Law, to which allusion wms made in the 
argument, no doubt presupposes a conviction, but this Court < annoi 
possibly resort to so special and peculiar a doctrine of that law in 
laying down a rule of justice, equity and good conscience, as it is 
here called upon to do. 

In the view taken by us the lower Court ought to have tried 
the question -whether the defendant did commit the wrongful act 
imputed to her. The decree of the lower Court is reversed and 
the suit remanded for disposal according to law. The ccsis will 
abide the event. 



602 


THE INDIAN LAW EEPOBTS. [TOL. xxvll. 


APPELLATE CIVIL, 

Before Sir S. SulraJmania Ayyar^ Officiating Chief Justice^ 
and Mr, Justice Benson. 

EAMANADHAN CIIETTI (Eoxjeth Dependant), 
Appeddant, 

r. ^ 

NAEAYANAN CHETTY (Plaintiff), Ebspondent.^ 

CM Procedure Qode—Act XIV of 18B2, ss. 540, 6%^— Fractice— ’Review petition 
follmved by appeal—Decision of review petition during pendency of appeal — 
Position and power of Court of First Instance after an appeal has been filed 
against its decree. 

A plaintiff sued by an agent, who compromised the suit, one of the terms of 
the compromise being that the agent should withdraw the suit. The agent 
failed to do this, whereupon the defendant brought the compromise to the notice 
of the Court and the suit was dismissed on 10th September 1901. Plaintiif on 
the succeeding day applied for a review (alleging fraud and collusion on the part 
of his agent) and, on 13th December 1901, preferred an appeal to the High Court 
against the decree dismissing the suit. While that appeal was pending, namely, 
on l^th Xaroh 1902, the Subordinate Judge beard and allowed the review petition, 
set aside the decree and restored the suit to the hie ; 

Held, that the order was ultra vires. A pending appeal, without annulling 
the judgment appealed against, leaves it subsisting as a valid adjudication 
governing the rights of the parties, but the further litigation and all matters 
connected with it are transferred to and placed under the control of the 
Appellate Court. The power of the inferior Court in any way to deal with the 
litigation is completely in abeyance, except to carry out the decree, which it is 
the duty of the Court to do, as section 545 of the Code of Civil Procedure provides 
that the execution of the decree is not stayed by the mere fact that an appeal 
has been preferred against it. 

Ileld^ also, that an appeal lay against the order of the Subordinate Judge. 

Eevibw Petition and subsequent appeal. Plaintiff sued fourth 
defendant, with others, through an agent who held a general 
power of attornej from him. Whilst the suit was pending, the 
agent entered into a compromise, one of the terms of which was 
that the suit was to be withdrawn. The agent failed to withdraw 
the suit, whereupon the fourth defendant brought the compromise 


» Civil Miscellaneous Appeal No. 80 of 1902, presented against tlie order of 
T. Yarada Eao, Subordinate Judge of Madura (East), on Miscellaneous Petition 
No, 486 of 1901 and Civil Bevision Petition No. S44 of 1901, also presented 
against tbe same ord6r^(in Original Suit No. 14 of 1901). 
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February 
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to tke notice of tlie Court and the suit was dismissed on 10th Eamanadhaw 

September 1901, On the next daj", plaintiff applied for a review 

of this order dismissing the suit. On 13th December 1901, Narayanan 
. . . , ■ . Chetty. 

whilst the review petition was still pending^ plaintiff preferred an 

appeal to the High Court against the same order. On i7th March 

1902, the lower Court heard and allowed the review petition and 

the suit was restored to the file. Against that order, the fourth 

defendant preferred this appeal and revision petition. The facts 

are more fully set out in the judgment. The chief question 

raised was whether it was competent to the lower Conrt to pass 

the order on the review petition, having regard to the existence 

of the appeal from the order w^hich was in fact reviewed, 

S. Srinimm Ayyamjar for appellant (fourth defendant). 

P. P. Sundara Ayyar and (7. F. Anantakriehnou Ayyar for 
plaintiff (respondent). 

Judgment. — The respondent, Narayanan Chetti alias Eenga- ' 
nadhan Chetti, while residing in Saigon, brought a suit in the 
Subordinate Court of Madura (East) through Ventusami 
Aiyangar who held a general power of attorney from him, and 
who was his recognised agent, against, among others, the appellant 
Eamanadhan Chetti as fourth defendant, wdth reference to certain 
disputes connected with the temple in Ariyakudiin the Siv^aganga 
Zainindari,’ of which institution the respondent claimed to be one 
of the Managers. Fending the suit the recognized agent and the 
appellant entered into a eompromise, in accordance with one of the 
terms of which the suit was to be withdrawm. The recognised 
agent not having in accordance with the compromise applied for 
the withdrawal of the suit, the appellant, under section 3?5 of the 
Civil J?roeedure Code, brought the eompromise to the notice of the 
Subordinate Judge, who thereupon dismissed the suit on the 10th 
September 190L 

On the succeeding day the respondent applied for a review on 
the grounds that the recognised agent had no authority to enter 
into the compromise and that he acted fraudulently and in collusion 
with the respondent in the matter. 

On the 13th December following, the respondent preferred an 
appeal to this Court against the decree dismissing the suit, which 
appeal is still pending. 

The application for review of the decree came on finally before 
the Subordinate Judge on the 17th March 1902 and was allowed^ 
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Eamanadhan he being of opinion that the recognised agent bad exceeded his 
Chetti authority in entering into the compromise though the allegation 
Xarayanant (jf fraud and collusion between the agent and the appellant had 

been given np. Tlie decree was set aside and the suit was 
restored to the file with a view to its being proceeded with. 

This order is impeached in the present appeal and in Eevi- 
sion Petition JSTo. 344 of 1902 whieh it is necessary to consider 
with it. 

The first point for determination is whether it was competent 
to the Subordinate Judge to pass the order in question, having 
regard to the existence of the appeal preferred by the respondent 
against the decree to which the order related and this question 
depends npon the view to be taken as to the effect of an appeal 
against a final decree, duly filed and pending, npon the power of 
the Court passing the decree, in connection with the litigation 
which is the subject of the appeal. 

One and, as it would seem, a somewhat extreme theory in the 
matter is that adopted in the .New Hampshire Statute referred 
to in Stalbird v. 8eaUie{i), aoeording to which such an B-ppeal 
actually vacates the judgment appealed from, leaving the case 
with its incidents as it stood before rendition of judgment, the 
pleadings and evidence remaining unaffected and it being the 
duty of the Appellate Court to hear and try the case as if no 
judgment had been pronounced or rendered in the Courts below. 

The case of the United States Court of Claims is peculiar 
in another way as that Court is empowered to grant a new trial 
pending an appeal against its decision, thereby in effect putting 
an end to the appeal and resuming jurisdiction over the cause. 
This anomalous power, as Chief Justice Waite of the Supreme 
Court of the United States described it in Vmied Statp^ v. Young [2)^ 
is one conferred by an express euacl:ment of the Legislature with 
reference apparently to the very special character of the claims 
capable of being brought before that Court, vi^., claims founded 
upon any law of the Congress or upon any regulation of an 
executive deparlment or upon any contract with the United 
' States. 

But the more generally received theory and the one which has 
hitherto been acted on in this country, is that a pending appeal. 


(I) n Deo., 317 s 36 '445. 


(2) 49U.S.,258* 
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without anuullirig the judgment appealed against, leaves it Eamakai 
subsisting as a valid ajljudieation governing the rights of the parties, 
but that the further litigation and all matters oonneotod therewith 
are transferred to and placed under the control of the Appellate 
Court. In this view it follows that when an appeal has been duly 
filed the lower Court has, pending the decision of the appeal, 
no jurisdiction over the caiise and can, as a I’ule, pass no order 
therein. In other words, the action of the inferior Court is, of 
necessity, suspended by the appeal until the Appellate Court has 
disposed of it, for. as observed in Helm v, Boone(V) “there could 
not be a greater absurdity in judicial proceeding than that a cause 
should be progressing at the same time in the inferior and appellate 
tribunals of the country.’^ 

The dictum of Lcrd Eldon in Muguenin Y, Baseletj{2) cited on 
behalf of the respondeat, referring, as it does, to a bill of review, 
which is the commencement of litigation distinct from that in which 
the appeal has been preferred, is not in point. As to the observa- 
tion of Sir James Bacon, Chief Judge in Bankruptcy, in Ex parte 
Keighley (S) to the effect that the pendency of the appeal to 
himself from the order of the County Court Judge did not affect the 
latter Judge’s jurisdiction to re-hear the case in the County Court., 
that opinion was e:xpressed with reference to the very wide terms of 
section 71 of the Bankruptcy Act (32 and 33 Viet., Cap. 71), viz., 
every Court which has jurisdiction in bankruptcy under this Act 
may review, rescind or vary any order made by it in pursuance of 
this Act.” Moreover in Ex parte Banco de Portugal{4:), whether, 
notwithstanding the provision quoted above, the Court of Appeal 
had power to re-hear a bankruptcy ease After an appeal therein to 
the House of Lords, was treated as an open question. 

So far as appears, then, there seems to be no direct English 
authority available with reference to the point under oonsideration. 

The ruling of the Judicial Committee in In the matter of Gandm 
Narrondas Nmivahu v. Turner{b) to which Mr. Srinivasa 
Aiyangar drew our attention, that the amendment by the High 
Court (though not upon a review) of the order appealed against, 
after the appeal to Her Majesty had been presented was beyond 

(1) 22 Apa, Deo., 75 ; 6 J. J. Marshall, 351. - (2) 15 Tes., 280. 

(3) L.E., 9 Ch„ 667. (4) I 4 .B., 14 Ch. B., L 

(5) I.L.E.S 13 Bom., 620 at p, 533, 
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Eamanadiun the competence of the High Goni^t, is one which, so far as it goes, 
Ohmti -g distinctly in favour of the view taken above as to the position 
Narayanan of an inferior Oonrt after an appeal, in regard to the matter under 
Chetty. Sections 545 and 543 of the Civil Procedure Code clearly 

imply that an appeal incapacitates the inferior Coimt from dealing 
with the litigation since even the power of staying execution is, 
once an appeal is made, taken away from the Court and is exer- 
cisable by the Appellate Court only. Section 623 of the Code, 
relating to review, even more plainly points to this view instead 
of, as contended for the respondent, to the contrary. Not only 
is an application for review by a party who has already appealed 
disallowed by that section, but even in the case of a party not appeal- 
ing no review lies when there is an appeal by some other party on 
a common ground, or where the former as a respondent is'in a posi- 
tion to bring before the Appellate Court the matter to be reviewed. 
The manifest intention of the provision is to avoid a conflict of 
jurisdiction and to prevent any action on the part of the inferior 
Court which would have the effect of controlling the powers of the 
higher Court with reference to the matter actually under appeal. 
Though a party who has applied for a review is, for obvious 
reasons, not precluded from appealing, the Code does not provide 
for the procedure to be followed when an appeal is preferred after 
the review. Of course both proceedings could not go on simulta- 
neously. If the review proceeding is to he continued and the appeal 
stayed, expediency would require that the party affected by the 
final order in the review should be enabled to obtain a remedy in 
the pending appeal notwithstanding that such remedy would be in 
respect of what was not in existence on the date of the appeal. 
Anomalous as such a course would be with reference to what was 
said by Brett, L.J., in Ex parte Banco de Portugalil) already 
cited, it may be open to the Legislature to introduce it into our 
procedure by a provision like that proposed in clauses S and 4 
of section 623 in the Civil Procedure Code Bill now before the 
Viceroy in Council and referred to in the argument before us on 
behalf of the respondent. But in the absence of such an express 
enactment it must on principle be held that after the due filing of 
the appeal and during its pendency, tho power of the inferior 
Court in any way to deal with the litigation is completely in 


(1) 14 1 at pp, 4, 5, 
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abejmoej except to carry out tie decree which, of coarse, it is eamanadhan 
the duty of the Court to do, as section 545 of the Civil Procedure OJhetti 
C ode in terms provides that the execution of tie decree is not Xaeayanan 
stayed by the mere fact that an appeal has been preferred 
against it. 

Tie two cases relied on on beialf of tie respondent are clearly 
distinguisiable. In Bharat Ohandra Mazumdar v. Ramgmga 
8en{l)^ wien tie matter of review was finally dealt witt by tie 
lower Court no appeal was pending, as the one which had been pre- 
sented had already been withdrawn. In TJmoor Prosad v. Baluch 
Ram{2) though an application for leave to appeal to the Judicial 
Committee had been made, yet it had not been granted at the time 
of the disposal of the review and therefore no appeal can be said to 
have been then pending. It follow^s, therefore, that the order of 
the Subordinate Judge granting the review, setting aside the decree 
and re-opening the litigation in his Court was ultra vires. 

In this view it remains to decide whether an appeal against 
the order granting the review is sustainable on the ground that 
the order was passed without jurisdiction in circumstances such as 
those of the present case. Notwithstanding that this ground is 
not one of those referred to in section 621, Civil Proceduin Code, 
the answer to the question must, it would seem, be in the affirm- 
ative, for the reason that where an appeal is allowed the question of 
jurisdiction is necessarily an appealable ground. Compare obser- 
vations of Jessel, M.R., in In re Padsfow Total Loss and Collision 
Assurance Assoeiation(B) , Should this view not be correct, it must 
be held that this Court has power to revise the order of the Sub- 
ordinate Judge in question under section 622 of the Civil Procedure 
Code, for if the words of section 629, Civil Procedure Code, viz., 
such objection (e.e., any of those mentioned in the section) may be 
made at once by an ap|) 0 al against the* order granting the appli- 
cation or may be taken in any appeal against the final decree or 
order in the suit/^ would preclude an objection as to jurisdiction 
being taken in an appeal against an order granting the review, they 
w-ould equally preclude such objection from being urged in an 
appeal preferred against the final decree or order made in the suit 
(see Baroda Churn Ghose v. Gohincl Proshad Teivarg{4i)) and if it 


(1) F.B., 362. 

(3) L.E., 20 Oi.D., 137 at p. 142. 


(2) 12 Gale. L.E., 64. 
(4) I.L.E., 22 Calc., 984. 
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be held that he is not entitled to apply for revision under section 
622 , the party will be altogether without a remedy. 

For these reasons the order of the Subordinate Judge in 
question must be set aside. The respondent will pay the costs of 
the appellant in this and in the lower Appellate Court. 


APPELLATE CIYIL. 

Hefore. Mr. Justice Daives and Mr. Justice Boddam. 

KUPPUSAMI CHETTT (Petitioner), Appellant, 

BBNGASAMI PILLAI ato ai?other (CouNTER-PBTmoirEBs), 
Eespondents,*^ 

Limitation Act XV of 1877, s. 20 — Application to execute decree* 

The provisions of section 20 of the Limitation Act are not applicable to 
applications in execution of a decree. Rama Row v* Venkatesa Bhandari (I.L.B.., 
5 Mad., 171), followed. 

Execution Petitiok. The petition was presented on 27th 
September 1902, the decree being dated 31 st August 1899. 
This was the firsb petition for exeentioa. It was contended inter 
alia that the petition was not barred by limitation inasmuch as 
fourth defendant had made a payment of Es. 58 towards the decree 
on 23rd April 1901. The District Munsif held that it was bfirred. 
He said : — ^^The pleader for the representatives of the plaintiff 
relies on an alleged payment by fourth defendant. His contention 
is that the suit payment will save limitation even in the ease of a 
decree-debt. The rulings in Rama Ban v. Venkaiem Bliandari{l) 
and Kader Buhsh Sarhar v. Goiir Kishone Roy Choivdry %) 
are clear authorities for the proposition that the provisions of 
sections 19 and 20 of the Limitation Act do not apply to decree- 
debts. The pleader for the plaintiffs-representatives quoted a 
number of rulings relating to decrees providing for payments in 
instalments. As those rulings do not apply to the facts of this 


* Appeal INo. 66 of 1 903 under aiHiicl© 15 of the Letters Patent presented 
against the judgment of Mr. Justice Bbasbyam Ayyangar Sa Civil Ee vision 
petition Ho, 115 of 1903. 

(1) 5 Mad., 171. (2) 6 Calp., JV.H., 766, 
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case^ I do not refer to them at any length, I am clearly of 
opiaiott that this petiition is barred by the 3 years’ limitation.” 

He dismissed the petition. 

Plaintiff preferred a Civil Revision Petition to the High Court, 
which came on forbearing before Bhashyam Ayyangar, J., who held 
that the Full Bench decision in Bama Bau v. Vefikatesa Bhanda/ri{l) 
with reference to section 19 of the Limitation Act, was equally 
applicable to section 20. He dismissed the petition. 

Against that order, petitioner preferred this appeal, under 
Article 15 of the Letters Patent. 

B, Hhadagopachariar for appellant. 

0. Bamachandra Row Sahib for respondents. 

Judgment. — We agree with the learned Judge tliat the reason- 
ing in the Pull Bench case in Hama Row v, Venkatesa Bhandariil) 
equally applies to section 20 of the Indian Limitation Act (XV 
of 1877). This appeal is dismissed with costs. 


Kuppusami 

Chbtty 

V, 

Eengasami 

PlLLAI. 


(i) LL.R., 5 Mad., 171, 
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XJmedmal Motiram v. Davu Bin Dhondiha, (LL.B., 2 Bonn, 54-7), approved ... 28 

Valliammalachie v. Sree Gulani Gotvse Sahih, (Appeal IsTo. 118 of 1900 
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Venhayyamma Gam v. Venkataramanay gamma Bahadur Garu^ (I.L.B., 25 

Mad., 678), explained ... ... 301 

Venkayyamma Garu v. Venkataramanaytjammic Bahadur Gam, .(I.L.B., 25 

Mad., 637), followed ‘ 382 

Yiila Kamti v. Kalekara, (I.L.B., 11 Mad., 153), commented on ... 523 

Omi PEOCEBITEE CODE-«A0T XIV OF 1882-«s. 13 Bes judicata — 

Previous suit in Munsifs Court ui ordinary jurisdiction — Siihseguent suit on 
Small Cause Court Side : 

A decision in a previous suit in a District Miinsif’s Court in the exercise 
of its ordinary’' jurisdiction may operate as res judicata in a subsequent 
suit between the same parties on the small cause side of the Court. 

Raja Simhadri Ap^a Row v. Ramachandrudu 63 


2^ — j ss, 13, 43 — for land in 

wrdi^gful possession of defendants — Former suit to recover money alleged to he 
d€e &n mortgage hy sale — Maintainahility : 

Biaintifi's sued to recover possession of land whicL, they alleged, w^as in 
the wrongful possession of tho defendants. In a former suit plaintiffs had 
sued certain defendants (two of whom were defendants in the present suit) 
to recover money alleged to be due under a mortgage by sale of the land . 

That suit was dismissed on the ground that alleged mortgage was an usu- 
fruefcuary mortgage which contained no covenant to pay, and that, in con- 
sequence, no suit for the money or for the sale of the land could be 
maintained. In the present suit, plaintiffs claimed as mortgagees and 
complained that the two defendants, though let into possession as tenants, 
refused to surrender the land and were setting up title : — Held, that the 
suit was not barred by section 43 or by section 13, explanation II of the 
Code. Tho rights which were the subject of litigation in the iormer suit 
were totally different from those now claimed. Arunachalaon (JheUi v. 
Meyyappa Ohetti, (I.L.B., 21 Mad., 91), commented ou. Bamaswami Avyar 
r. Vythmatha Ayyar, (I,L.B., 26 Mad., 700), approved and followed. 

Veeram Pillai Y* Muthtdiumara Asanj ... ... ,,, ,,, 162 


™ ~ s. Place where the co7i« 

tract was made ” — Jurisdiction : 

■plaintiff, who resided at Knrnool, filed a suit in the District Court of 
Kurnool against the defendants, who resided in Madras, for damages. 
Plaintiff had been consigning goods for sale to the defendants as commis- 
sion agents and ho now comxjlained that they bad sold his goods at 
rates unnecessarily low. The contract of agency had been concluded by- 
postal communications between plaintiff and defendants : — Held, that the 
suit was one arising out of contract within the meaning of section 17 of 
the Code of Civil Procedure, that, within the meaning of explanation Ili to 
that section,’ the cause of action arose at the place where tho contract was 
made, i,&,, at ‘tladras and that clause iii of tho explanation was inapplicable 
to the suit inasmuch as the amount claimed was one payable no|i, in 



fimw 

perfoMiianoe of tlie contract, bntas^ damages for its breach. the , „ , 

Indian Contract Act, where the proposal and acceptance are ina& bj ' 
letters, the contract is made at the time when and at the place where the 
lettei’ of acceptance is posted, thongh the contract is voidable at the 
instance of the acceptor by communication of his revocation before the 
acceptance has come to the knowledge of the proposer. 

Kamisetti BulUah 7, Katha VenJiatasawmy ... ... 855 

4 ^ ; — ^ — ss. 28, 46, 53, joinder 

oj causes of action — Belief in respect of the same matter — Partners — Bnit hy 
one of two partners against the other partner and third party — Mo allegation of 
collusion— Mamtainahility : 

A suit was brought in which the following reliefs (as the High Court 
found) were claimed : — ^As against first defendant, damages for his breach 
of contract as an agent of the firm in which first plaintiff and third defend- 
ant were partners ; and as against third defendant for dissolution of 
partnership and for dapxages. First defendant had been sent to conduct 
the firm’s business, as its agent, at S. and on his failure to carry out 
instructions and to render accounts, it was agreed that third defendaut 
should proceed to S., receive the acoountt> and collect tiie firm’s assets and 
that the firm should be wound up in six months. Third defendant, it 
was alleged, w^ent to S., but acted in collusion with first defendant, wound 
up the business and collected the firm’s assets at S., but failed to render 
an account thereof or to give first plaintiff his sliare in them. The other 
parties to the suit were all impleaded as undivided sous. On its being 
contended that the case fell within section 2S of the Code of Civil Proce- 
dure and that inasmuch as first plaintiff was not in a position to know 
whether first defendant had or had not handed over the film’s assets to 
third defendant, he was entitled to sue them jointly or in the alter- 
native : — He W, that the suit was not maintainable, the plaint^ alleging two 
distinct causes of action as against defendants Hos. 1 and 3, respectively. 

Even if the words “ in respect of the same matter ” in section 28, w'ar- 
ranted a different construction being placed upon that section than that 
which the English Courts have placed on the corresponding Eule 4 of 
Order XVI, it could not be said that the right to relief alleged to exist 
against first defendant was in respect of the same matter ” as the right to 
relief alleged to exist as against third defendant ; Held also^ that there was 
a farther objection to the plaint in that the plaintiff was not entitled to 
sue in his own name in respect of first defendanc’s breach of contracfvwith 
the firm, the cause of action not being based on any allegation of coiluaion 
by first defendant with third defendant. Such a misjoinder was not a 
mere irregularity as would be condoned under section 5^8. A case like 
the -present, in w'hich separate causes of action were .alleged against the two , 
defendants, did not come within section 46, which empowers a Court to 
order that the suit he confined to such of the causes of action as may be 
conveniently disposed of in one suit. The power given to the Court by 
section 53 to return a plaint for amendment is only discretionary, and 
where the Court does not return a plaint which is bad for misjoinder of 
parties or of causes of action, the defendant is not precluded from raising 
the objection at the hearing of the suit or on appeal. 

Muthappa Ohetty V, Mutfm Palani Ohetty ... ... ... 80 

5 ^ 5 : ^ ^ g, onmnchililca for 

rent for fasU 1305 — Premmm suit on different muchiiika for rent for fasU 1306— * 
MaintainahiUty : 

Plaintiff, the inamdar of a village, sued to recover from defendant, one 
of his mirasidars, arrears of melvaramdue forfasll 1305, under a registered 
, muchiiika.^ On its being pleaded, in defence, that plaintiff had already 
filed a suit in respect of fasli 1306: — HeZd, that the present suit was 
barred by section 43 of the Code of Civil Procedui'e. Though thre were 
se|)arate muohilikas for the fastis 1306 and 1S05, yet there was but one 
cause of action, namely, the non-payment of rent by a tenant to his landlord, 

JShanmngam Pillai Y» Byed Quhm tfhouse * IIQ 
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B, — , s. money paM on a 

contract — Breach of contract and failure of consideration-^Previous suit for 
specific performance dismissed- -Mmntamahility of present suit : 

Plaintiff had paid the defendants a sum of money on a contract under 
which, defendants undertook to renew a kanom, and had previously sued 
the defendants unsncoessfully for specific performance of that contract. 
Plaintiff now sued to recover the money. On its being contended that the 
suit was barred by section 43 of the Code of Civil Procedure : — Eeld^ that 
the suit was one for money paid on an existing consideration wdiich had 
since failed ; that this right of action was different from the right on 
which the suit for specific performance had been brought, and that section 
43 did not apply. 

Paranyodan Eair V. PerumtoduJca lUot Qkata ... ... 380 

* 7 ^ ^ g. 220mmCosts — Discretion of 

Gourt--' Grounds for depriving successful pi aintijf'-‘’‘‘Miscondnct — Suit filed after 
admissioji of indebtedness hy defendant : 

The discretion given to the Court under section 220 of the Code of Civil 
Procedure is one which is to be exercised with reference to general princi- 
ples. Where a ifiaintiff comes to enforce a legal right and there has been 
no misconduct on his part, no omission or neglect which would induce the 
, Court to deprive him of his costs, the Court lias no discretion and cannot 
take away the jj lain! iff^s right to costs. The fact that a defendant has, 
previously to a suit being filed, admitted that the money sued for was due 
to the plaintiff is not aground for depriving the plaintiff of his costs. 

Kuppimoamy Gheity V, Zamindar of Kalahasti ... ... ... ... ,,, 341 


g, — ^ g, 2Bi-^Personal decree hy one 

partner against another for dissolution and for a definite sum of money — Death 
of judgment-debtor — Right of decree-holder to execute — Joinder of ^mdiuidod 
■ brother of deceased — Legality — Hindu Law t 

Petitioner had obtained a dooreo against, his three partners dissolving 
the partnership and ordering the first defendant to pay 3iim a definite sum 
of money. Before the decree was executed, first defendant died, and 
petitioner now sought to execute it, under section 234 of the Code of Civil 
Procedure, against the widow and undivided brother of first defendant who 
liad been joined as defendants as the legal representatives of the deceased. 
The first defendant had nob been sued in a representative capacity, as 
managing member of his family, nor was it sJiowntliat tlio business was a 
family business : — Held, that inasmuch as the decree was purely in perso nam 
against the first defendant, and not a decree against any proxierty rejjre- 
sented by him, or one winding up the affairs of the ^lartiiership and providing 
for payment of its debts and for distributing the surplus according to the 
shares of the partners, pietitioner was not entitled to execute it as against 
the brother by attaching and bringing to sale joint family property whicli 
had come to him by survivorship, whether it was ordinary family propex’ty 
or property acquired for the family by the partnership trade. Held, 
further, that execution should proceed only against the widow, who alone 
was the legal representative of the first defendant, and the brother’s 
name should foe removed from the record. Execution should be granted, 
under section 234, against the widow, as the legal representative of the 
deceased first defendant. If the deceased had left any separate piroperty 
it could be attached even in the hands of the fifth defendant, just as it 
might be attached if it were found in the hands of any stranger. 

Vim*appa Ohettiar V. Eamasicami Aiyar 

9,, _ y ■-> , s. Attachment — Causing 

' affimd on door of war ehouse--^^ Actual selzure^^— Limitation 

Mt-r-^XTof 1877, sched.ll, art. 29 : 

,l^%went-credit obtained a warrant of attachment which was 
exwated by affixing it to the outer door of a warehouse in which goods 
beicttgmg to his Judgment- debtors were stored. The door was not broken 



iotex. vii 

open, nor was physical possession taken of the goods insMe t — Held, that 
this, in e:ffect, was actual seizure, within the meaning of section 269 of the 
Code of Civil Procedure, and that the suit was, in consequence, barred, 
under article 29 of schedule TI to the Limitation Act, 

Multan Ghand Kanyalal r. JBa^iJc of Madras S4G 


10^ ^ 278-281—*“^' Possession 

not restricted to mere tangible or physical possession : 

When a debt which is not secured by a negotiable instrument is attached 
under section 268 of the Code of Civil Procedure a claim may be preferred 
by a third party aud may be investigated under section 278. An order 
^ passed on such a claim, disallowing it, is subject to the operation of section 
283 of the Code of Civil Procedure and article 11 of the second schedule 
to the Limitation Act. The words “possessed’^ (in section 279) and 
possession ” (in sections 280 and 281 of the Code of Civil Procedure) are 
not used in a restricted sense as relating to a mere tangible or physical 
possession. They include consti’uotivo possession, or possession inlaw, of 
debts and other intangible pi'oporty. Basavayya v. Syed Abbas Saheh, 

24 Mad., 20), dissented from. 

Ohidamhara Faiter Y. Ramasmny Patter ... 67 

^ ^ 2BB-^ReUef in respect 

of the same matter — Joinder of causes of action and parties-^ Suit against 
purchasers of different items at invalid sale : 

Where the validity of a sale of land for arrears of rent is in question it 
is for the landlord who seeks to avail himself of the special i^rocedure ])y 
way of distress provided for by the Act to show that the requirements of 
the Act have been complied with. Insufficient notice of sale is not a mere 
irregularity curable under sections 36 and 40 of the Bent Bocovery Act, 

The provisions of section 3G cannot be imported into section 40 so as to 
make the former applicable to a sale of land distrained for arrears of rent. 
Section 36 introduces an exception to the general rule that, prma facie, 
non-compliance wdth the requirements of the Act will vitiate a sale ; and 
this exception is expressly limited to the case of moveable property. The 
provision in section 18 as to the length of notice is that in fixing the day 
of sale, not less than seven days must be allowed. If a notice be published 
on the 16th announcing that a sale will take place on 22nd the sale will be 
bad, even though it may take place, in fact, on 23rd, A suit against a 
number of purchasers of different items of land distrained and subsequently 
sold under the Bent Becovery Act for a declaration that the sale was 
invalid for want of proper notice is not bad for misjoinder of parties and of 
causes of action. Though, in a sense, every item sold constitutes a separate 
sale, the “ matter ” is the same, the sale being of distrained property, 
under the same noi;ifi cation and in respect of the same arrears. Tin? 
proceedings in wliich the various items are sold are one and the ground on 
which the validity of the sale is impjugned is the same in each case. The 
same defect vitiates the wffiole proceeding and is the common ground of 
attack. The cause of action, namely, the wrongful sale, is the same as 
against all the defendants. When a suit is brought under section 283 of 
the Code of Civil Procedure, the attachment (anfl not the making of the 
order) constitutes the cause of action; and different purchasers of the 
attached property may bo properly joined as defendants in the same suit. 

Borasamy Pillai Y* Muthusamy Mooppnn ... 94 

s. •^Proceedings relating to 

proclamation of sale — Order ’’ — Appeal : 

Kone of the pi’cceedings of a Ooui't under section 287 of the Code of Civil 
Procedure and the rules framed thereunder in relation to the proclamation 
of s%le is an ** order within section 244 and as such appealable as a 
decree.^' Bivasami Haickar y. Rainasami Haickar, (I.L.B., 23 Mad., 568), 
and Qanga Prosad v. Baj Coomar Singh, (I.L.B., 30 Calc., 617), dissented 
fyom. Proceedings under section 287 are in themselves administrative and 
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not judicials but if and when a sale does take place and it lias to be 
judicially oonfirniedj objections may be taken to the 0’^n.titoiation of the 
sale on any of the grounds mentioned in section 311 of the Code, some of 
which may relate to the contents of the proclamation. 

Sivagami AcU v, Sv:bfahmani Ayyar ... 259 


, s. BS8-T>^Besisianee to 

chaser hy ggerson other than judgment-debtor — Order intended to become. final 
unless suit instituted — Refusal by Court to maTce order — Limitation Act— XV of 
1877, sdxed. 11^ art, llSuit hy person against xohom order relating to 
possession is passed : 

The order contemplated by section 335 of the Cod© of Civil Procedure, 

(when a purchaser has been resisted hy any person other than the 
judgment-debtor), is one which will become final and conclusive unless the 
party against whom it is passed institutes a suit (within a year, under article 
11 of schedule II of the Limitation Act) and obtains an adjudication in his 
favour. If the Court declines to pass an order under section 335, deeming 
it best that the purchaser should be referred to a separate to suit enforce his 
purchase, article 1 1 has no application. 

Meervdin Saih '7* Bahisa Bihi ... ... ... ... ... 25 

14 ^ , g. 407 — Application for leave 

to in forma pauperis — Grounds for dismissing : 

Where application is made for leave to sue informd> paupens^ the Court is 
not bound to give the leave if the allegations made by the petitioner are 
'such that, if true, they would show a good cause of action. 

Sanlcararama Ayyar Y. Suhramania Ayyar ... ... ... ,,, 120 

1 §. ^ ss. 407, 408, ' msuit in 

for mi paujoeris : 

Sub-section (c) of section 407 of the Code of Civil Procedure does not 
refer solely to a Ciueation of jurisdiction. Under it, an applicant must make 
out that he has a good subsisting primd facie cause of action capable 
of enforcement, Kamrakh Nath v. Sundar Nath^ (LL.B., 20 AIL, 209), 
followed. Section 409, which provides that the Court shall also hear any 
argument which the parties may desire to offer on the question whether, on 
the face of the application and of the evidence the applicant is or is not 
subject to any of the prohibitions specified in section 407,” enables the 
parties to ai'gue the question if they sy desire, but does not preclude the 
Court if no argument is offered, from considering that question, 

Amirtham Y, Ahvar Manihkam. 37 


Ig, 1 ^ gg^ 446, ' 462—JSr^aJt friend- 

interest adverse to minor : 

A suit relating to the estate or person of an infant, and for his benefit, has 
the effect of making him a ward of Court, and no act can be done affecting 
the property of the minor unless under the express or implied direction of 
the Court itself. Where a suit, which was being conducted on behalf of a 
minor was withdrawn without leave being asked for or given to bring 
another suit, the order passed ®n the petition for withdrawal was set aside 
by the High Court, on revision, and the suit restored to the file of the lower 
Court for disposal according to law. Where a Court finds that a next 
friend does not do his duty in relation to a suit, it is its duty not to permit 
him to prejudice the interests of the minor, but to adjourn the suit in order 
that some one interested in the minor may apply on behalf of the minor for 
the removal of the next friend and for the appointment of a new next 
friend, or in order that the minor plaintiff himself may, on coming of age, 
elect to proceed with the suit or withdraw from it. 

pormwmi Villai Y* Tkungasami Pillai ... ... 37 ^ 
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17 . ^ , S.502 — AppUGaUQ>^. for 

money to he del veered to party to suit — Money deposited in amthef do^ri of 
co-ordinate jurisdiction in another suit— ■ Jurisdiction ofCom'tto maJce order : 

A snifc was instituted in the Surbodiuate Court of ]\Easnlipatani hf the 
Medur Eanee to recover the Meduf estate. The Eanee was the natural 
mother of N who died. The defendant claimed to have adpoted E,' Money 
was, in pursuance of an order of the High Court, paid into the Subordinate 
Court of Masulipatam to the credit of the suit. The plaintiff died, and A 
and B wore brought on the record as plaintiffs. The suit w'as subsequently 
lieard and dismissed and an ap 2 >eal ’was lodged. The defendant then died, 
and C was made respondent in the appeal (^w'hich was still pending w’hen 
the prCxsent Judgment was delivered). The contention of C, as respondent 
in that appeal, was that he was entitled to the Medur estate jointly with 
A and B (the appellants), C then instituted a suit in the District Court 
of Godavari against A and B for partition of the Medur estate (and also of 
the Nidadavole estate). The contention of C in this suit was also that he 
was entitled iointly wdth A a)id B. xit a subsequent date, the District 
Court of Godavari made an ordexq on the application of A, in the suit 
jxendiug in tltat Court, for payment to A (oxi security being furnished) of 
one-third of the money which had been paid into the Subordinate Court of 
Masiilipatain as aforesaid to the credit of the suit in that Court : — Held 
(Subbahmania Aivak, J., dmenting )^ that the District .Judge had no 
Jurisdiction to make the order. Though 0 was at the most, according to 
his own case, only entitled to one-third of the properties in qnestion and 
though it 'was part of his case that A was entitled to one-third and the 
imrties to the suit were the same, such a state of things did not give 
jurisdiction to the District Court of Godavari to deal with money which 
had been paid into another Court of co-ordinate jurisdiction, in another 
suit, under the orders of the High Court, Section 502 of the Coda of Civil 
Procedure W'ould seem to apply only when the party making the admission 
holds the property or other thing which the imrty in whose favour the order 
is made seeks to have delivered to him. But even if that section wm 
intended to apply to a case where the property is not so held by the party 
making' the admission, it would not cover a case w’here the money was 
held by another Court to the credit of another suit. Fer Subbahmania 
Atyae, J. — (1) The District Court had power to direct the payment, not- 
withstanding that the money was not held by any of the parties to the suit, 
provided the oi'der was otherwise sustainable. (2) Inasmuch as the District 
Court had the power, it was not precluded from directing the jjayment by 
the mere fact that the fund out of wliich the payment was to be made was 
in the custody of another Court of co-ordinate jurisdiction (namely the 
Subordinate Court of Masulipatam), without reference to the circum- 
stances of the litigation in connection With w^hich the money had come into 
the custody of that Court and to the rights possessed by the parties in that 
fund. An order by the District Judge under section 502 would he binding 
on the other 2 >ai’ties to the litigation j and the Subordinate Court at Masuli- 
patam -would give effect to it as no real conflict could arise, in consequence, 
between the x>rocess of the two Courts in the matter. 

Rajah Par tJiasaradJii Appa Boic Y. Bajah FungiaAAppa Row ... ,,, ,,, 168 

18 . — — — ss, 523^ ^6S--^%greemmt for 

arhitrationjUed in Qourt — Death of one o} the parties — Application hy legal 
representative to he brought on record : 

Where matters in difference have been submitted to arbitration, the 
submission is, under the la-w in force in British India, not revocable without 
just and sufficient cause, even where the submission has not been made a 
rule of Court. And where the submission has been made a rule of Court 
and has become the subject of a suit, it can only be revoked by leave 
of the Court uj)on good cause being sho’^vn. 'Hie policy of the Indian 
Legislature has been not to follow the English common law with regard to 
. references to arbitration. Such contracts are not revocable, in India, at 
the^i^Tidll of either party, nor wfll the authority of an arbitrator necessarily 
be revoked by the death of one of tho jiarties to the arbitration. The 
question whether a legal representative of a deceased party is or is not 





entitled to enforce the contract to refer depends upon whether the right 
dealt with in the reference is merely of a personal nature or is one which 
sarviyes to the legal I'epresentative.* Where it is one that survives, the 
iDrooeedings before the arbitrators do not, under section 361, abate by 
reason of the death of a party. As the rig*ht to have partition of joint 
family property is one which survives to an adopted son, an agreement 
to refer the partition of snch property to arbitrators is not put an end i o 
by the death of a party to it, and if there is any dispute ns to w'ho is the 
legal representative, the Court should (at any rate where the agTeement 
has been filed in Court) proceed under section 367 of the Code of Civil 
Procedure. 

PeruTiudla Bfdijamrraijann \\ Ppynmalla Vejihata Runtjaujitf. 

19. — - 7~'‘. — 'I > ss.525, U(i,mO-^Apvlicaiion 

to file an au:ard--Refjtstratwn as a suit—Mcard set aside— A 2 ypUcatiO'n M 
reinsion-~-Ma^nt(tinabirity~Right of appeal from order setting aside award j 

An application was made to fdo an award in a District Atunsif’s Court 
and w>;as registered as a suit. The defendant appeared, and the District 
Munsit toot evidence, whereupon, he refused to file the aw'ard and set it 
aside, being of opinion that the arbitrators had been guilty of misconduct 
award. The applicant filed a civil revision petition in the 
High Court :—Eeld, (1) that the order refusing to file the award and setting 
It aside was a decree, and (2) that an appeal lay against that decree. 

Ponnwtami M%daU y, Mandi Snndara Mudali ... 

' 9fi - 

Ssviewpetihon folio wed Itj appeal— Decision of review petition dnrinq pendencu 
of appeal- l osUton and poioer of Gonrf of First Instance after an appeal 
has been filed against its decree : appeal 

A plaintiff sued ly au agent who compromised the suit, one of the terms 
of the compromise being that the agent should withdraw the suit. We 
agent faiM to do this whorenpon the defendant brought the compromise 
^he notice of the Court and the suit was dismissed on lOth September 
1901. Plaintift on the succeeding day appKed for a review (allegine' fraud 
Md collusion on the part of lus agent) and, on 13th December fool pro 
te^ed an appeal to the High Court against the decree dismissing th^ fuh 
wf T '"'f namely, on 17tK March 1902, thlsuWdi- 

nate "Indge heard and allowed the review petition, set aside the dooreeand 
restored the smt to tho Rio -.-Held, thj the oi'der wL Xa w 4 a 

it ’ "''‘^.'’"‘ym'illing the judgment appealed against leaves 

It sabsisUng M a valid adjudication governing the rights of the Sies tot 
the farther«igation and all matters connected with it are traSerred to 
tofc,? under the conti-ol of the Appellate Court. The power of the 
inferior Court in any way to deal with tho litigation is cSItX in 
aheyanoo, ox-enpt to caijy out the decree, whicli it is the duty “ the 0™ . 

Mctnianaidhan Chetti v. Narayanan ChfUi 
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Besha Ayyar v. S/ayarnthna J,uU ' 
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T^etitioner aM conni-op : 

SSSS‘S„/£|5 

rfteStlSsSS^^ 

3 J 1 conf>{0<jn0iiC0, anpliod fn+ii/^ri* • • " propc*i*lr Vai-n-t 

tor .Istftot^ Llhe“i^i 

that the petitioner was onir entt tdTo ^ ^ f ® wiHity 

E'SJS 

Tb. c*S 

spr'£%n:“ Sir%S 

riiattei'whichcomes under tbe con sidL-o^ in ever - 

and had done so, thono-h, pevliaJ^^' 

hare been held cntitlerl to some re^itution" ' ti f'^at petitioner shonJd 
hare been followed was: - The Ooorlr ahoSd 
restore the parties, so far as thev can be^“^ i-eatitotio„ is bound to 

Sa^rt,!" f «f.? 'v!>®n^hrct ‘rlw i s 
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^^^'f'f’'^'>^raifia Aul/ar V. Seshler 
COTSTEiyCXIOH Oy BOCUMEFT 77 ^7 

A«stajjdo/wor/,,a,,cr-Prori«ioT'^^a°/f;n^^^^^ "/ r«u 

r/,o,ad to ^aid by lessee cut of rent -LiahilUy hon.! 

Firsfc defendant and his hrofhm. /' ' ^ 0 J , 

'" '’ ■’» •■ "*-™. 

in the iollowing' inajiner; She w'le i i^tereat should be paid f a A 

payable by herlinsband to the exeoutants^t^dm' the rent 

been granted to the In.sband lh!at day Thf “ • 
repayable within 17 years. The W Ls to" to fc 
m itj,turn. referred to the inRtrnm41 of Wto “ J”®®™. audit 

that the rent payable nnder it should he‘paidYw?/f provided 

(town.), „<ui,.tu.te,.k. 
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had been cleared, the rent should be paid to the lessors (the executants of 
the hypothecation bond, namely, first defendant and his deceased brother). 
On a suit being brought by the transferees of A’s interest in the 
hypothecation bond :—Eeld, that the first defendant and the sons of the 
deceased brother were not liable to the olain:. The simultaneous execu- 
tion of the hypothecation and the lease, the facts that the term of the la-tter 
covered the whole period fixed in the hypotliecation bond for repayment of 
the principal, the relationship between the hypothecation creditor and 
the lessee, (which pointed to their interests being practically identi- 
cal), and the specific reference in each instrument to the appropriation of 
the rent to the interest, showed that the transaction between the parties 
was of a tripartite character, intended to relieve the obligors from any 
responsibility in respect of interest, and to entitle tlie obligee to look for 
lifluiclation of interest solely to the soui*ce pointed out. 

Chennapahiaw, Gspal Bow r. TaclaJcamalla J^arasimJia Eotv 


CONSTETTCTIOIT OF STATTJTES-~5?7i.ncf?7icwts relating to suhstantlve 
on pending suits-^-^Enactments relating h procedtire—Epct of ; ‘ 

Tt is a general rule that when the Legislature alters the rights of parties 
by taking away or conferring any right of action, its enactments, unless 
in express terms they apply to ponding actions, do not affect tbem. An 
exception to this general rule is where enactments merely affect procedure 
but do not extend to rights of action. ^ * 

VedavalU Warasiah v, Mangamma 


CONTACT ACT-IX 'OF 1878 ss, 4 , S-Placc ^ohere contract is made-I>rcvcsal 
aec«pfe«cs 61/ letter— Junsdretion— Civil Procedure Code- Act XIV of 
1882 , s, 17 — Place where the contract was made’’ ; ^ ^ 

Plaintiff, who resided at Kurnool, filed a suit in the District Conrf 
Ktirnoo* against the defendants, who resided in M'ldrTa fm* 

Plaintiff had been consigning goods for sale to the defendants as 
Sion agonts and he now complained that they had sold his goods at Ttf; 
unnecessarily low. The contract of agency had boon coneindofl Lf ! ? 
oommnnications between plaintiff and defei^dants :-aelc/, l 

one arising out of contract within the meaniin. of section 7 7 ^11 n 
Civil Procedure, that, within tlio nma^r^of eS inatiL 
section, the cause of action arose it t.l o nline -IW to that 

made, be., at Madras and that clause iii of contracl; was 

cable to the suit inasmuch as the amount clqimod was inappii- 

performaneo of the contract, but os (lama»es for iti breaoh^^^tr 
Indian Contract Act, where the prouosaf and 
letters, the contraefc is made at the tiirm wlien and 

letter of acceptance is nosted thmuyii +1, A ® place where the 

ncceptauce has come to the knowledge of the proj^olZ 
Kamiseiii SuUiah v, Katha Venkataswamy 


in plaintifs far ouv~- land ' ^rithhelT^^p^^ fasted— Decree for la 

plamtijj'-~Smt for amount paid : ^ Payment of klnt 

Plaintiff had obtained decrees fo»* x . , 

, .pending an appeal and second anneal" certain lauds, bi 

He,however,^p\idtheCt!andTw L1i^;^^^^^^^^ hi. 

MeU, that he was entitled to recover I f so paid ; 

W itiwhioh the defendants, 17 the persons 

beuptd by law to pay. ^ ‘Actual possession, we 

Chimdmjty^ 4 yyar v. Bathnasabapathy Pillay 
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PA SB 

3. l*76»>»Suit for sale of propert^y pledged — 

Fledgcr^s right to sue for sale — Limitation Act — XF of 187?', sehedfXL arts. 5?, 

120 ; ' ’ 

Plainfu’fT lent; money on t'liG pledge of jewels, and sacd more tlian three 
years and less than six years from the date of the ijledgc, to recover the 
amount lent, by sale of the jewels and from, ^cfondaiit personally : — Held 
(per SuoRAifMAi^A Ayyau and Benson, JJ.), that plaintitf was entitled to 
sne for the sale of tho property pledged to him notwithstanding that he 
was also entitled, binder section 17G of the Contract Act, to sell tho property 
without reference to i ho Court. Held, also, that the claim to proceed against 
the property pledged was governed by article 120, and the claim to proceed 
against the debtor personally was go-verned by article 57 of schedule II of 
tho Limitation Act. Per Davies, »!. — That the claim to proceed against 
the debtor personally w^as governed by article 57 and was barred, but that 
ill so far as the suit was for a sale of the pledged property that was merely 
an incident in the nature of an accessory to the right to recover the debt, 
which became baired with the right of suit for that debt. Tho right of 
sale, however, remained. Vitla Kamti v. Kalelcara, (I.L.E,, 11 Mad., 153), 
commented on. 

Mahalmga Nadar Y. Qanapathi Bnhhieti ... ... ^28 

4. ^ S, 178— Jeit-e? lent on hire — Pledge hg hirer to 

third party — Bona fide advance of money by th ird ,p arty — Bmt hy o toner for 

recovery — LiahiUty of third party : 

The owner of a jewel lent it on Itirc to first defendant, who pledged it 
with third defendant — the latter actiog in good faith. In a suit by the 
owner against the hirer and the plorlgee to recover the jewel : — Held, that 
the pledgee was liable to pay the owner the value of the jewel. Per 
SuBiiAHMANiA Ayyau, J. — Sections 178 and 179 of the Indian Contract 
cont 0 ,mplate mutually exclusive cases. Section 179 refers to certain cases 
where the jiawnor has ]DGssession which is necessarily traceable to, and is 
an incident of, a limited interest he has in the goods pledged. Section 
178 refers to cases where a pawnor has a document of title to goods or 
has possession of goods independently of any interest of his therein, though, 
as one invested with the symbol of property, he may, notwithstanding tho 
absence of any interest, make a valid transfer of the goods in certain 
circumstances. Though the pawnor had possession, it was traceable to, 
and was an incident of, his right as the hirer of the jewel. It was not 
such possession as is contemplated by section 178. 

Naga7iada Havay v , Pappu Oheitiar ... : ... ,,< 424 

ss. 217, 21S^Lien — Legal Practitioners Act^ 

X Fill of 1SIQ, S, 28 — Agreeme^it not filed in Court : 

Tho Legal Practitioners Act does not enact that no claim by a pleader 
for professional services rendered or for recovery of , out-fees advanced 
shall be sustainable unless an agreement in writing for the same has been 
entered into with the client and filed in Court, but only that an agreement, 
if any, in respect thereto, shall be void unless the same has been reduced 
to writing and filed in Court. A pleader (as the Court found), at the 
request of his client disbursed moneys for out-fees in a suit in which he 
was retained, and took a promissory -note for the amount of the disburse- 
ments : — Held, that the promissory-note was, within the meaning of section 
28 of the Legal Practitioners Act, an agreement respecting the amount of 
payment for charges incurred or disbursements made by the pleader in 
respect of the suit in which he had been, retained and as it had not been 
filed in Court as required by the section it was invalid. But that, inde- 
pendently of the promissory-note, the pleader was entitled to recover tho 
out-fees advanced by him, and, under section 217 of the Contract Act, he 
was entitled to retain the same out of the sums received by him to the 
credit of his client. Bazi‘’Ud<lin y. Karim Kajeheh, (I.L.E., 12 All., 169), 
ai9d Sarat Ohunder Boy, Ohowdhry y, Ohimdra Kanta Roy, (I.L.R, 25 Oalo., 

805), commented on, 

S'Ma Pillai Y> Bamasami Ayyar ... ... ... ... 511 
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TAC-^E 

6, s* 2SiO”~» Contract hy agent— Vrincipal rcauieni 

abroad — Presumption of ]}^rson at Jiahility oj' agent — Behutted ivhero comirart 
made in name of priiicipdl ; 

Plaintiff telegvapbed to V. cS' Co. (who woro the nuinaging agents of a 
cuinpany haying its registered office in England but carrying on businep 
in India) for a quotation as to the price of sugar, P. & Co. replied in' 
their own name, merely quoting the i-ate, and plaintiff accepted the offer 
and forwarded a deposit. On the following day, P. A Co. addressed a letter 
to plaintiff with which was enclosed a memorandum of sate, which coro 
tained all the terms of the contract. The letter and the memorandum 
bore the name of the company printed at the top and P. & Cu. signed 
both as managing agents.*’ Delay liaring occurred in ilie delivery of 
sugar, plaintiff instituted the present suit against P, d* Co. f ir the return 
of the deposit and for damages. P. & Co., in their widtien statement, 
pleaded that the suit was not maiutainahle against them inasmuch as 
they were mere!}" agents ;—J7ehZ, (1) that the contract, for the alleged 
breach of which the suit was brought, was that which had been formally 
reduced to writing in the memorandum of sale ; (2) that the company 
was resident abroad, and that a presumption, in consequence, arose under 
section 2S0 of the Contract Act that the defendants, tliongli the agents of 
that company, were personally liable under the contract j (3) that this 
presumption of law is one which can he rebutted, and is rebutted when 
the foreign principal is, in, writing, inad<j the contracting part}', and the 
contract is made directly in his name, 

Tutiha BasavarajiCy* Parry 4' Oo. ... ... ... ... •... ... 315 

COSTS “.Civil Peocedubk Ooi>e,” 


COIJl^SEL«««ipp£^?h■cl^^.s‘ rte' well, as res^jondenfs have a right to bo heard by 
heo Counsel : — See “ Keligious Endowments*” 


COTOT FEES ACT-~ACT VII OF 1870, s. 7, IV (e)— Sf-nit for cancellation and 
delivery of mortgage bond for Rs. 4,000— Valuation of relief by plainUf at 
Ms* 50— Duty of Court to accept plaintiff’s valuation in. suits of this class : 

Where cases fall under section 7, paragraph TV, clause (c) of the Court 
Foes Act, the plaintiff should m.akc a verified statement in his plaint of the 
amount at which ho values the relief sought. Where this has been done, 
the Court has no jurisdiction to deciino to accept the valuation tlms giveii 
or to revise it. Such a power of revision is limited to cases provided for 
by section 0, which relates to an estimate given by the plaintiff of the 
annual net profits of the land or the market value of the land, house or 
garden as mentioned in section 7, X3aragraj)hs V and VI. Plaintiff sued for 
the cancellation and delivery up of a mortgage bond for lls. 4,000, executed 
in defendants favour, for which, it was alleged, no consideration had been 
paid by defendant. The relief claimed was valued in the' verified plaint at 
Ks, 50 .ffeZd, that the Court could not revise the valuation or decline to 
accept the plaint. 


Chiniiammal Y. Modarsa liowf/ier 

OBIMIliAL PBOCEBUBE C0EEw»»ACT V OF 1898, s. l^2^~^Corn}inttal to prison, 
for fauure io give security to he oj good behaviour — Sentence of imprison^- 
ment : 


y^Tien a person is committed to prison under section 123 of the Code of 
Criminal Procedure for failure to give seoui'ity to be of good behaviour, 
he IS not undergoing a “ sentence of imprisonment ” within the ineanins- 
of section 397 of the Code, 

Y, Muthiikomaran ,,, 


j s* 195 — Charter Act — Revocation 


of sanction-" ""Power of High Court * 

_ tJnfc Stil>aecHon (6) of section 19S of tte Code of Cvimina 
^rocedto, a petition by way of appeal lies to the High Court in ever, 
Wfc m wkeb a Ciyii or Criminal Court subordinate to it, within th« 
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meaning of sub-seofcion (7) (» miVos or rofn^Aa r,.. . i- 

respect of an offence committed before it or of one 

Court subordinate bo it, and, in the latter case wLetiiat- if ^fore a 

I'efnsecT by the Suboftlinate Court or rowte line !' ‘ a potion 

Caurt. ifuder cianse* (6) and (r) of sab^>^TiiL (ifZ IZr^ 

accorded in the first instance by the Court to wliicH / rv 

offence Wcas oommibted is subordinate, even^^thouo'b^^iul^T-^ 

saiiction has been made to the hitter Cotirfc. For the Ppbcatioa for 

(i) and (.) of sub.«ection (0, a sanction aeSrded if 

would operate as a sanction accordeci by a Court siiboriin*>fn t-'T-? 
the District Court, An order passed by an A]>Dollato 
order which ought to have been passed by the Siibordiunfo n 
in cons0quonoe“ have the same efficacy and operatioi/as 
onghb to have been passed by the latter, 439 nF .? p 

Orminal Procedure provides that the High Court as a (\uivf% 
may exercise the powers conferred on a Court orMnne-ji k 
In a case in which both the Original Criminal Court ^and h 
C riminal Court refuse sanction, the High Court, as a Court nf\v 
call for the record and, if the refusal iWeds on arf omn Iff 
accord the sanction which ought to have been gi*aii{od hv ft. 

Criminal Court and such sanction will bo 

clauses (6) and (c) of sub-section (1). A pKf in 1 snh 

attachment before judgment and filed an affidavit iu supnoff of^tTfaf 

application in which he stated that the defendants infAnrii!? + 

their properties with /hie intentions. He dldtot stifet 

that this statement was based on what he had hec^L L 

orally examined, and then deposed that ho had W-itriwT" 
defendants ^vere intending to alienate property. The nefition^ 
dismissed. Thereupon sanction was asked for, the Suboivi'n^fo ^ 
.according sanction only for an offence under section 309 of t!if> 

sa.ic6ion for offences under sections 193, isfand 
^W. The sanction accorded was not based on the oral evidfinr-o « 7t 
statement in the affidavit. The defendants appeuTd S J ‘ • "" ,‘fe 
of the Code of Criminal Procedure), against thfi^fusal to 
lor offences under sections 103, 19H and 200, to tJic 'District'^ Tn 
accorded sanction for th e prosecution of the petitioner under those's°eeti™K 
also .---yeid, on revision, that the District Judge had not exercised a sound 
discretion m aooordlng tlie sanction, for alth.ongb tho petitioner had unr 
stated ni his affidavit that tlie statements therein were made on hearsav 
iie had stated so in liis oral evidence and the affidavit ^vn^nnf 
with that evidence. Whether a Village MagistiXh^M 1 rT 
the meaning of section J&7, clause W of the Code of ciKcednTo 
that expression is^deffued iu the Imperial General Clauses Aot-~~Qucerc\ 

^alaniappa Chetti v. Annamalai Ohetti ,,, 

"• ««• ... 90Q 


Smctioii-^Notice to accused — Befermce to Migli Gown — 

^ Sectiop 215 of the Code of Criminal Procedure is not applicahlr* tn « 
in which a commitment in question lias not been made^ under any one of 
therein specified, but has been made under the direefion^ 
of tho Sigh Court under section 52G (1) IT. . An order of a Sessionn 
dudge or District Magistrate passed under section 436, directins' cnmmh 
ment, may bo quashed by the High Court in the exercise of its revisions] 
powers, though not under section 215, But an order passed !>y the HioO^ 
Court itsoif under section o2G cannot he so revised. Sanction accorded h^r 
Government under se(3tion 197 is not nidi and void for the reason th'it no 
notice was given to tho accused to show cause why it should not heo'ivm. 
It IS a matter left to the discretion of Government wKother such oimorhil 
mty should be given to the person concerned before sanctionimr m-J 
prosecution. There is a marked distinction between the classes of offJnf^A« 
deah with in section 195, clauses (b) and (c), and those dealt with in 
seotfon 197. A Court granting sanction under section 195 (b) and (c) does 
so an connection with offences committed in or in relation to auv nrocppa 
ing in such Court, and the Court therefore acts in its judicial c4i3aoify m" 
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im- 

-b ' pAum 

grgLi|tiiig fclio sanotioii on lGga>lovulence. tiio uovemuienfc, in according 
or sanction, under section 107 (lor the prosecution of a public 

servant in respect of an oflence alleged to have been comniii ted by liini 
as such Public servant), acts purely in its executive capacity and the' 
sanction need not be based on legal evidence. The Criminal Procedure 
Code does not prescribe any particular form for the sanction required by 
section 197, as it does in the case of a sanction accorded under section 
195* 

In the matter of Kalagacd Ba<pidli ... ... •** ..t »*. ^4; 

4 ^ s, 19o (b ) — Power of mperior 

Court to revoke sanction after compliant lodged : 

P obtained sanction from a Stationary Sub-Magistrate to prosecute S 
for offences under sections 211 and 103, Indian Penal Code, alleged to 
have been committed before that Magistrate. P did not prefer any 
complaint in pursuance of the sanction, but the police, relying on it, pre- 
ferred a charge sheet to the Joint Magistrate against the accused in 
resi^eot of the alleged offence under section 211. The Joint Magistrate 
struck the case off his file, giving as his reason for so doing that he suo motu 
quashed the Sub-Magistrate’s sanction under section 105 (3). of the Code of 
Criminal Procedure : — fleid,that the Joint Magistrate’s action in striking 
liUecase off his hie was legal and proper, though the I'eason given by him 
tor so nomg was erroneous and his act in quashing the sanction ultra mres» 

A Joint Magistrate, though authorized under section 407 (2) to entertain 
appeals preWred by persons convicted on a trial by the Stationary Magis- 
trate is not the Court to which appeals from the Court of the Stationary 
Magistrate ordinarily lie, within tho meaning of section 195 (7)- The 
Court to which the Court of the Stationary Magistrate is, within the 
meaning of section 195 (6) and (7), subordinate is that of the District 
Magistrate, Broma Variar r, Eiiiporor,(l.L,B>, 2(> Mad,, 65(>), and Sadhu 
Lap. V. Kam O/iwr-aPasi, (1,L,E.,, 30 Calc,, 394), followed. The Joint Magis- 
trate could not, therefore, revoke the sanction given by the Stationary 
Sub-Magistrate, the District Magistrate alone having the power to revoke 
or grant a sanction given or refused by the Stationary Sub-Magistrate. 

Nor was it competent to a District Magistrate, under section 407, to direct 
that applications for revoking oi* granting a sanction given or refused by 
a Sub-Magistrate may be presented to the Joint Magistrate. Whether the 
Court authorized to exercise such a power under sub-section (G) can exercise 
it suo motu, as if it were a Court of revision, where no application ha.s 
been made to it either to g^ivc a sanctioji which has been refused or to 
revoke a. sanction -which has been given. — Qusdre. The course pursued by 
the police in sending a police report in respect of the offence was contrary 
to law ; hut wliether, on the strength of the sanction accorded to P, a police 
officer or other stranger might have preferred a conapiaint against S.— 

Qusere. The mere fact that a compliant has been made, in pursuance 
of sanction, will be no bar to a Court competent under sub-section (G) to 
deal with an application for revoking sucii sauctiou, entertaining such 
application and ilisposing of it according to law, oven if the complaint 
in pursuance of tho sanction has been preferred to itself. 

In tho matter of Subbamma ... X24 


g, ^ — ^ 33. 199 ^ g 3 g — Charge ofJddnap’- 

ping^ and conviction for enticing married woman — No complaint hij husband — 
Legality : 

The provision in section 199 of tho Code of Criminal Procodtire, that no 
Court shali take cognizance of an offence under section 498 of tho Indian 
PettEd Cod© except upon a complaint made by the husband of the woman, 
means a complaint by the husband of an offence under section 498, not any 
complaint made by the husband. An accused was charged with kidnap- 
pings or abducting a woman under section 366, Indian Penal Code, but tho 
B^sions- Judge, holding that the prosecution had failed to prove either 
kidnapping or abduction, convicted the accused, on the evidence, of an 
offence under section 498# In doing so he i)tirportod to act under section 
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238 of tlio Code of Criminal Procedure, The complaint before the Cqti|:t 
had been made by the husband, but was only jjjeneral in terms : — 
that the conyiction was bad. Emprhs v. Kallu^ (^l.L.P,, 5 -AIL, 233), 
followed and approved. 

Bmijaru Asari y, Emperor ... ... ... 61 


^ 250’>"»Order for Compen- 
sation : 

The question whether the discretion given by section -250 of the Code of 
Criminal Procedure has been rightly excerciserl, must ahvays depend xipon 
the facts of the particular case. If the false charge is of such a nature that 
a prosecution is necessary on grounds of public policy, it may w’ell be that 
a Magistrate would exorcise his discretion wrongly if, instead of sanction- 
ing a prosecution, he awarded compensation. If the false charge is one 
wdiich does not render it necessary on grounds of public policy that a 
prosecution should be sanctioned, a magistrate xvho makes an order for 
compensation cannot be said to exercise his discretion wrongly. 

In the matter of Tammi Reddi ... ... ... ... 59 


7 . — . — — ^ Z4:2'“’ Examination of 

accused — Fidintj gap' in prosecution evidence hy questioning accused — Charge of 
dsfamation-^Eiiilure to prove mahing and publication — Irregularity : 

Eight persons were charged wuth defamation by making and publishing 
a certain petition regarding the conduct of the complainant. Though 
other evidence was adduced hy the prosecution, it. was not proved that the 
acoosed made and published the matter ■which was alleged to be defama- 
tory. The Afagistrate, however, asked the accused if they had signed the 
petition, and accej^ted their answers as proving that they had and as 
relieving the prosecution from proving the making and p)ublication of the 
alleged defamatory matter by the accused. He convicted the accused : — 

Beldf that the convictions must be set aside. A gap in the evidence for 
the prosecution cannot be filled up by any statement made by the accused 
in his examination under section 342 of the Code of Criminal Procedure. 

The omission to prove the making and publication of defamatory matter is 
more than an irregularity ; it in a defect which vitiates the conviction, 

Mokideen Abdul Kadir y. Emperor ... ... ... 238 

3 , j ss. 366, 367— "Mode' of delivering 

judgment cnul its contents — Judgment vjrltten and delivered after conviction ^ 
of prisoners — Defect vitiating conviction : 

Where a judgment in a criminal trial waa wTitten and delivered some 
days after the prisoners -were convicted and sentenced : — Beld, that this 
was a violation of sections 366 a-nd 367 of the Code of Criminal Procedure 
and was more than an irregularity. It was a defect which vitiated the 
convictions and sentences, Queen-Empress v. Hargohind 8ingk, (T,L.K,, 14 
AIL, 242), approved. 

Bandann Atchayy ay. Emperor ... ... ... , ... , 237 

i 

DISTRICT MDHiOlPALITIES ACT (MADRAS) IV OF 1884, ss. 53, 262— 

** Income^’: 

The word nioome ” is used in schedule A of the District Municipalities 
Act (Madras) as meaning “net income” or profits derived from the 
business, and not the gross income or receipts. By section 262 (2) of the 
Act, no suit shall be brought in any Court to recover any sum of money 
oollscted under the authority of the Act, provided that its provisions have 
been in substance and effect complied with. A municipality assessed a 
person under section £8 and schedule A, on his estimated gross income : — 
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Heldj iha(> thu word ‘‘income’' meanf. “ iiofc mcome,*’ and oonse(|uejfst]y the 
provisions of the Act) had not been in substance and efTcct. complied with 
and that the Court could entertain a suit to recover the amount of tax 
paid u^^der the assessment. 

Municipal Cowicil of Mangalore y. The Codial Bail Frt’6\> ' 

1S72, fj. Confradictivg, raryhaj, uddiny to or 

subtracimg from —xidmissibilitu of oral acidence loheyi queetimi. 7 iof as hetiveen 
parties to the insirmient or their privies ; 

PUinm sued defendant for a- piece of land, allcKinp ihat it had been 
given to her by a relation. The defence was ihat the property had been 
purdiasedby thedciendantfromM. A document was filed, which pur- 
ported to be a sale of the land to plaintiff, but defendant contended that tlio 
uooument had been executed in plaintiff^s name henayyii for him : — IIelrL 
w ^ support of the contention that there 

plaintiff, the question not arising* as between 
pi-i'vies, so as to bring it within the 
Evidence Act. Though plaintiff and defend- 
r i through one and the same person, yet they could not be 
evldp^cf contracting with each other, nor would oral eyidenco be 
^ written agreement between them. 

Ualnman v. Slain Baksh, (I.L.B., 28 Calc., 70), commented upon. 

Batlianmal v. Syed Kalai Ravulhar 


rfiai^tteyva/i D 1 'jt - (PROVISO 4:)««*Ayrc<-one;/;f iv ?i:rifma 

registered— Oral evidence oj discharge — Admissibility : ^ 

^?^tructuary mortgage deed was executed in favour of S who took 
possession of the mortgaged land, 'J he deed was registered S died oud 
T ^ bought the present suit to recover a portion of the \and 
that, during his minority, the first defendant had 
taken wrongful possession of the property. The ib*st defeuS ^as the 
^ir of the mortgagor. His defence was that the equity of redemption had 
Wme vested m himself and another as the heirs of tli dece^rd moria 
gor 5 ,that he, as a:person thus entitled to a moioty of the estate had^ntefed 
mto an oral agreement v,dth plaintiff’s adoptive mothei and gXlhn 
m Imd^^Crf --d that,i pnrsaauce of thafagx^^ment 


Coseti SuUarow v. Varigonda Narasimluan 


the alternative for matoenau^^ n ’""x 
fail as it was not shmvn tw fnf ' i at the claim tor a share mast 

acquired property “ The^familv of the had left any separate or self- 

and two sons^f whoin Le ^ <3ecoased (consisting of his father 

any ancestral propert^Ci iThn^ f J^ad 

. father and tKS; property by trade in which the 

of an intention to the conti-an'"i/iiiXf^'^’ indication 

thus acquired was held by thi’membera of tbrr”“®f Property 

ftitti tho incident of the ri?l,t et ®* ^he family as joint jiroperty 

■' father had predec^sed hfs^ fffhe? ^'aasmnoh as the plaiDtiff’i 

ahare as against claim no 

cMld not * represent ’ his fathc^/iTfi ' f illegitimate, he 

» m,, Ihu, w., . 1, fll^lUmS 
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son made no dif^ex^ence, in pinnciple, between this case and the oases already 
decided aZso, that plaintilf WHS entitled to maintenance. An iitegi^ 

timate member of a. family, who is not entitled to inherit, can be allowed 
only a compassionate rate of maintenance and cannot claim maintenance 
on the same pidnciples and on the same scale as disqualified heirs and 
females who have become members of the family by mamage. But regard 
should be had to the interest which the deceased father of the ilicgitiinato 
son had in the joint family property and the position of his mother’s 
family* Arrears of maintenance awarded for a period of nine years prior 
to the suit. The presumption as to paternity in section 112 of the Indian 
ETidenoe Act only arises in connection with the offspring of a married 
couple. A peirson claiming as an illegitimate son must establish his alleged 
paternity in the satne manner as any other disputed ((uestioji of relationship 
is established. 

Qopalmtmi GhelU v, Arunachellam Chetti ... 32 

» 

— ^ g. 114 (b)— JKt’ide'nreo/ accomplice— 'Necessihj 

for corroboration : 

The case against an accused, who was tried on a charge of murder, 
depended entirely upon the evidence of the first witness, who deposed that 
ho had worked for accused prior to and at the date of the murder ; that the 
woman whom accused w’as charged with murdering had also worked for 
accused, and liad become enceinte by him j that she had frequently demanded 
money of accused and at last threatened to disgrace him if he did not pay 
her j that on the evening of the murder accused obtained a crow-bar from 
the witness, and, later on, went to where the deceased was sleeping, when 
the witness heard a cry, and, on secretly approaching the spot, saw accused 
strike the deceased on the head with a crow-bar j that witness then ran 
away j that accused called him •, that he went to the spot, and accused asked 
him to put the body in an empty pit some distance off j that witness refused 
to help, whereupon accused dragged the body to the pit and threw it in ; 
that next morning accused threatened to murder the witness if ho mentioned 
whab had happened ; that some fifteen days later, after a quarrel wdtb 
accused, witness ran away and gave information to the brother of the 
deceased -woman and then to the police, who, with some villagers, were taken 
by witness to the pit, -where the body was found and, subsequently, 
identified. The witness stated that he had not given information earlier 
because he was afraid. The only evidence adduced in corroboration of any 
jxart of this witness’ evidence was that the brother and sister of the deceased 
had heard of the relations between accused and the deceased, that the body 
was found in the pit, and that death was shown to have been caused, at 
about the time and place stated by the first witness, by fracture of the skull, 
which might have been caused by a blow from a orow-bar. On its being 
contended, on behalf of the accused, that the first witness was an accomplice, 
or, if not an accomplice in tlic strict sense of the term, that he was no better 
than an accomplice and that his evidence should therefore be corroboi-*ated 
in material particulars, and that in the absence of such corroboration the 
accused should not be convicted : — Held (per Sir Subeahmakia Ayxar, Offg. 

C.J., and per B HASH YAM Ayyangar, J., on refei’ence), that the -witness was 
not an acoomxxlioo in the crime for which the accused was ohax'gcd, inasmuch 
as he had not been concerned in the pei’petration of the murder itself. 

Even assuming that, after the murder had been committed, the witness had 
assisted in removing the body to the pit, and that he could have been charged 
with concealment of the body under section 201 of the Penal Code, that was 
an offence perfectly independent of the murder, and the witness could not 
rightly be held to be either a guilty associate wdtii the accused in the crime 
of murder, or liable to be indicted with him jointly. The witness was 
therefore not an accomplice and the rule of practice as to corroboration had 
no application to the case. Per Boddam, J. — Even if the witness -was not an 
accomplice, having regard to the fact that he was cogniajanfc of the crime for 
fifteen days without disclosing it and that he had a cause of quarrel with 
the accused at the time when he did disclose it, it wo-old be most unsafe to 
act upon his evideno® unless it -was coxroboi’ated in some material particular 
connecting the accused with the crime. The rule of practice as to the 
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Ramaswayni Goiinden y. Bmporor 
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•’/ ineweciilian of hU decree^8«.U for 

land and mesne- profits— Decree modified in second appeal—Attaohmeni and 

JT '’'/f rf“^ attachnln^ 

tMUity : and s„ii to reaooor lands purchased-Muin. 

ft,?! against E, on a hypofclieeation bond, pm-ohased 

the liypotheoatod pi'oporty in execution and assigned las ri^ht-s under 
the purobase to tli^e present plaintiff. Plaintiff sued thd presont 
defendant and others for tho recovery of the lands and obtained a deorerC 
possession and mesne prodts. The High Court, in second appeal, S that 
p aintiff was ontiUod to recover pc>S3ossion of only thi-ee-fourths of the lands 
ufds'n?® ’f"”'® f "7'" throe-fourihs, and that defendant’s share in “to 
lands, namely, one-fourth, was affected neither by tho decree ontained bv K 
iior by tUe oxeoufiion pvooeodino's imder if. Wln'lia i ^ 

ponding, plaintiff had attaoheif other lands bclonrdna- to the defeid^lr^® 

account of the mesne profits awarded to hi„:V the 

caused them to be sold and became tho pui4aser thereof, ^1’ 

the safe I’l’ofits the defendant was bound by 

^l.!t ■ j u P'aintiff was not entitled to suocead. The role is 

that where a decree-holder purohases at a sale in execution of hia 

KmSebtorCthoVgh 

modification of tho decree does not affect Wsrfehts') ’Thernlo „Hn ^ r“‘' 

^udgiuent.debfcors from Kiifferino- hv f provdifc tho interests of 
lability is Bnallydotermincd andljo^m-eveu^L^l^®^^ 
ing at the expense of therdebfcors W ^ 

litigation by way of appeal. Whether a deerppliniri pending 

suit properly framed, bo treated as if he j in a 

for wluxt was nltimafceirfo^ 

altogether reversed bat only modified— Oaserr ^ieoree was not 

Bershad v, Jodha Siufjh, (10 Lth., wl, tfinefeSL ^oyijonath 

Byed Wathadii Sahib v, millu M-iidalij 

*'* '•• •»• ,,, 

executed by tho widow on the da v ..P th.7oa I- ’ document was 

adoption wLrecited, and eertl'Uo 

which the property of the deeensod sf c toith as to tho manner m 

between the plaintifi' and the ^dow ®^3onld be enjoyed as 

in the event of disagreement between plainM 

property described in the second sohedbe shonhl mother, the 

during her life, and should be tatef by the nSlff 
authority under which the widow adopted had 

; enabled her to adopt a son and ^ ^ gwen orally, and merely 

the e^sfcate of the deceased shonld ^be manner in which 

, Whtidned, for her life, about a nmiftftr n? widow, on the con%gency 
tltphi her Hitsbancl. The terms embodied in fv^ P^'operty inherited by her 

« xerms embodaed in this agreement w^oro consented 
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to by th'e plaintiff^s natural father prior to the adoption, and it was ih conse- 
quence of such consent that the adoption took place and the document was 
executed. Disagieements arose between plaintiff and the W’idow and 
plaintiff, still a minor, sued through bis natural father as next friend to 
iccover all the property of his deceased adoptive father JETe/d, that the 
.provision in the document in favour of the widow was binding on the 
plaintiff and tho widow was entitled tO enjoy the j)roperty in the second 
schedule during her life-time. 

Visalalcshi J-ni?7ial Y. Sivd7’mn{m ... ... ... ... ... ... ... 577 

2, Claim hj illegitiraaie. son of a Mindti,hy awomcm not a Hindu, to 

inamienmce : , * 

There is no text of Hindu law tinder which an illegitimate son of a 
Hindu, by a w^oman who is not a Hindu, can claim maintenance. Plaintiff, 

(who sued for maintenance out of the assets of his deceased father, a 
Sudra'>, W'-as an illegitimate son, his mother being a Christian i-^Held, that 
plaintiff conld not be regarded as a Hindu by birth and ho was, in conse- 
(ptence, not governed by Hindu law, and was not entitled to maintenance. ' 

Under the rules laid down by Hindu law for determining tho caste of the 
offspring of unions bctw’een parents belonging to different castes (amongst 
' the four recognized main castes), the Dharma or religious rites applicable 
to the offspring are those prescribi'd for the mother’s caste. Though an 
illegitimate child is entitled to claim maintenance from his father under 
section 4S8 of the Criminal Procedure Code, such claim can only he 
cm forced daring the life-time of the father and the right terminates with 
his death. Such a statutoiy right is eunitilative and does not deprive 
persons otherwise entitled to maintenance, by the common law, of their 
right to enforce payment of mnintenaiico by action brought against the 
father during his life-time or afc:ain.st his estate after his death. But 
wiiore parsons are not entitled under the common law to claim maintenance 
from the father, the right conferred by statute can only be enforced by 
the particular remedy yn'cvided by the statute and to the extent provided 
therein. Plaintiff, therefore, who could only roly on the statutor}^ riu'ht, 
could not seek to enforce it by suit; nor did the right exist after the 
father’s death, 

LingappaQoundan Y. Bsudasan ... ... ... ... ... 13 

g. — — — Conveyance hy father of immoveable property allotted to him in 

partition suh^iegueoiihj to the date of the comeytmee — Validity-^Condderaiion 
for conveyance inadequate-^-Froperty conveyed the undivided family property of 
ih-e assignor and his own sons — Turcl-ctser's rigl,i limited to a charge on the 
property to the extent- of the considenUion paid — Transaction in effect a gift as 
to part and a sale to as remainder : 

In 1898, K and his brotlier filed a suit against tlieir father and their two 
younger, brothers for partition. (In 18th December 189S, beforo tiu^ 
decree was passed, R conveyed a house to the pi-esent first defendant, 

Tim decree was then passed, and by it, the house in question was allotted 
t o B’s share. In 1900, a suit was instituted on behalf of R's minor sons 
against 11 praying for partition of the properties which had been allotted 
to R by tho deci ee in the suit of 1898. On October 8th, 1900, R applied to 
be and was adjudged an insolvent. The present plaintiff was appointed. 
Receiver in the minors’ partition suit against R,, but as tho present first 
defendant (the alienee of the house in question) hat! not been made a party 
to it, the Receiver was authorized to institute tho present suit against tho 
present first defendant in order to determine the validity of the conveyance. 
Though the conveyance had been executed prior to tue decree by which 
tiie house was actually allotted to R, it was not clear whether the house had 
not become the st parate property of B under an agreement prior to the 
institution of the suit of 1898 : — Reid, that in any event, every member of 
an iindivided family has a vested interest in joint family property, which 
interest will be affected by transactions entered into by him in favour of 
purchasers for value (Ayyagiri Ycnkafa Ramaiiya v. Apyagiri EammifM 
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Lj.E., 25 Mad., 090)). Tlip conveyance*, t-hcvofove, could not be held to be 
inoperative and void by reason tliat the property conveyed was not vested 
in the vendor at the date of the conveyance. The vaiiditj^ and operation of 
the conveyance must be decided on the footing that it was a conveyance of 
ancestral property made by a Hindu father, the managing member of a 
joint Hindu family consisting of himself and his minor sons. lleM, also, 
that inasmuch as the conveyance purported to liave been made only in part 
for valuable consideratio n , the estimated value of the house being Es. 1 1 ,000, 
and the valuable consideration recited in the conveyance being only 
Rs. 1,000, the conveyance was, in elfect, one for value to the extent of 
Rs. 1,000, and a conveyance by way of gift to the extent of Rs 10,000. In 
these circumstances, if the property conveyed bad been the sole and 
separate property of R, the conveyance would have been valid and opera- 
tive in its entirety. But as the property convoyed was the Joint property 
of R and his sons, effect could not be given to the conveyance as if B had 
been the sole owner of the whole property, or even of a third part thereof. 

It is not competent to an individual member of a Hindu family to alienate 
by way of gift his undivided share or any portion thereof j and such an 
alienation, if made, is void in toto. This principle cannot be evaded by the 
undivided member .professing to make an alienation for value when such 
value is manifestly inadequate and inequitable. In such a case the tran- 
saction can be upheld against the family, in respect of the alienor’s interest 
in the joint family property, only to the extent of the value received, 
and semhle, that if the conveyance be in respect of a reasonable portion 
of the joint family property, for the discharge of an antecedent debt (not 
incui'red for an illegal or immoral purpose), the conveyance, as such, will 
bind^ the sons also# Under the (circumstances of the present case, held^ 
that first defendant was not entitled to claim the benefit of the conveyanec 
as Such, in respect either of the whole house or E*s one4hird share therein, 
which, subsequently to the conveyance, had become vested in the Official 
Assignee. But as first defendant had paid value to the extent of Rs. 1,000, 
and that was an antecedent debt of E, binding also on his minor sons, 
firat defendant was entitled to an equitable charge on the whole of the 
property to the extent of that Es. 1,000 with interest thereon frpm the 
date* of the conveyance, and was liable for rent. 

, Ohethf v. PuUcat R&mammi Cheiti if, 2 

4 ^ Devolution oj siridhunnm property of a v'oinan on her Rons 'irho are 

members of undivided family uith their father at the time— Rsi ate taken (fs 
co-oirners or ietanfs in common : 


When the stridhanam x>roperty of a woman devolves on lier sons, u ho, 
with their father, form an undividid Hindu family at the time of the 
mother’s death, ihe srms take it as co-owners or ‘tenants in common 
without benefit of survivorship. The sfcridhanani property of a woman 
(with a single I'xcepi ion) primarily descends upon her daughters, and, in 
default of daughter on the daughters’ offspring, females having precedence 
over male offspring. It is only in default of the daughters’ line that 
song succeed to their mother’s stridhanam. renkammma Garu v. Venkata-^ 
ramanayyamma Bahadur Gant, (I.L.R.,) 25 Mad., 078, explained. In the 
Mitakshara, no distinction is made between ’‘obstructed” and “ un- 
obstructed ” heritage in respect of the devolution of stridhanam property. 
The definitions of “ obstructed ” and **' unobstructed” heritage given 
therein refer in terms only to the property of a male. In the Hindu Law 

the word ‘‘ ancestor ” is not used in the wide sense in which it is used in 

English Law as nearly equivalent to the “ propositus ” and as co-relative 
oi » heir. ’ In the Hindu Law it is used only as signifying a direct ascend- 
ant m the paternal or maternal line, and, more technically, as signifyina* 

. Ifie paternal gx^andfather and his ascendants in the male line Where on 
the deaH^ of a maternal uncle, his estate devolves by inheritance on his 
fister S sons, who at the time are undivided members of a Hindu family 
by the Mitakshara law, they take it as co-owners or tenants in 
without benefit oi survivorship. 


Katup^iMachitxr v. Bankaramrayanan Olieity 
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resisted ■on tlie ground that she had a "right of residonee in the honso 
' daring her life-time and could not, therefore, be ejected : — Eeltl, that the 
decree-holder was entitled to be given possession of the honso and that the 
widow had no right of residence therein. 

Jay anti SmbhiahY* Alamel% Mang amnia ... 45 

8 ^ ^ illegitimate son — Eight to ntaintenmce — EiMeme Act — I of 1872, ^ 

s. 112 — PresumjHion as to paternity appUcdbie only to offspring of married 
couple: 

In a suit by an illegitimate son of a deceased Ohetii against the adopted 
son and brother of his late father for a share in his father’s estJAte, 
or, in the alternative, for maintenance : — Held, that the claim for a 
share must fail as it was not shown that the deceased had left any 
separate or self -acquired property. The family of the deceased (consist- 
ing of his father and two sons, of whom one was the deceased) 
was not shown to have had any ancestral property, bitt it had 
acquired property by trade in which the father and the two sons 
were jointly engaged. There being no indication of an intention to 
the contrary, it must be presumed that the property thus acipiired was 
held by the meinbex'S of the family as joint xjroperty with the incident of 
the right of siirvivorshix>. Inasmuch as the plaintiff’s father had pre- 
deceased his father' and brother, plaintiff could claim no share as against 
his grandfather and uncle j and, as he was illegitimate, he could not 
* represent ’ his father in the undivided family; Eamalinga Muppan v* 
Pavadai Qoundan, (I.I 1 .E., 25 Mad., 519), referred to. The fact that in 
the present case there was a son in existence besides the illegitimate son 
made no difference, in principle, between this case and the cases already 
decided, Pleld also,, that plaintiff rvas entitled to maintenance. An 
illegitimate member of a family, who is nob entitled to inherit, can 
be allowed only a oomxiassionate rate of maintenance and cannot 
claim maintenance on the same princiiiles and on the same scale 
as disqualified heirs and females who have become members of the family 
by marriage. But regard should be bad to the interest which the 
deceased father of the illegitimate son had in the joint family property 
and the position of his mother’s family. Arrears of maintenance awarded 
.£ 6 r a period of nine years prior to the suit. The presumiition as to the 
paternity in section 113 of the Indian Evidence Act only arises in connec- 
tion witlh the offspring of a married couple. A person claiming as an 
illegitimate son must establish bis alleged paternity in the same manner as 
any other disputed question of relationship is estublislicd. 

Goyalasami Clietii y, Arunachellam Chetti ... ,,, 33 

9 , Money due by and decree against father — Execution proceedings 

after death of judgment- debtor against family property m possess-ion of sons 
refused — Suit by creditor against sons — Decree obtained — Effect of decree against 
father as creating debt binding on sons — Limitation Act JXF a/ 1877, sched, II 
arts. 53 , 120 ---'Limitation for suit against son on original debt or on decree ; ^ 

Plaintiffs, in 1896, obtained a decree against the father of the present 
defendants, who died in 1897. Execution of that decree was refused as 
against the family property in the possession of the defendants. Plaintiffs, 
ill 1899, instituted the present suit against defendants and obtained a 
decree. Questions having been referred to the Full Bench : —Held, (1) that 
independently of the debt arising from the original transaction, the decree 
against the father, by its own force created a debt as against him which 
his sons, according to the Hindu Law, were under an obligation to 
discharge, unless they showed that the debt was illegal or immoral ; ( 2 ) 
that if the suit had been brought on the original cause of action* the 
article of limitation applicable would have been the same as against the 
father, namely, article 52 ; but as the suit had been brought on the cause 
of action arising from the decree against the father the article applicable 
was 120 . Observations by XJhashyam Ayyangar, J., on the obligation 
of a son, under the Hindu Law, to discharge debts incurred by his fe.tber. 

Pmasami Mudaliar v. Beeiharama Ohettiar 
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.'Partial partition -^Le-Bsee of shares of some lessors in entire 

vHlaije (tncl of shares of other lessors in -portion-— Soit for partition as to piortion 
pjinily held hp lessee ani some lessors — Mainknn^ibilify : 

^ PlaiiifcilX sued for parti t.iou of lOO kiilif? oi land situated in ilio Tillage 
of A. This village was, in 18S3, in the possession of tge second, uintk and 
tenth defendaiitfS and one L, as tenants in commoa and second defendant’s 
shai'e was one-half and the share of the ^others was one-sixth each. In 
, 1S87, the tenth ‘defendant’s one-sixth share and interest in the entire 
village (iTiclnding the 100 kulis) was attached in execution of a decree 
against him. His interest in fke 100 kulis was sold and pii rcliasi^d by the 
present first defendant, whilst one-half of his share in the rest of the 
village was purchased by the di^cree-holder N”. In 1889 and 18‘)1., 
respectively, IsT similarly purchased the one-sixth shave in the village, 
including the 100 kulis. of L and of the ninth defendant, ros])eotively. In 
lS9d, N" sold the entire interest acquired by him in the village to A, wdio, 
in 1897, sold the same in equal molcfcies to the ninth and tenth defendants. 

In 1897, plaintiff obtained a lease from second defendant of her one-half 
share in the entire village, exclusive of the 100 kulis, for a term of 
twenty-three j^ears, and a similar lease from ninth and tenth defendants 
of their interest (amounting together to one-half share) in tlie village, 
without resei'vation. Plaintiff now sued for partition of the 100 ktiiis. 

His case was that by his leases he had acquired ariglit to the exclusive 
possession for twenty- three years of the entire village, exclusive of. the 300 
kulis, and that iu respect of the latter he was entitled to joint possession 
for the same period with the first and second defendants (the shares of 
the throe being respectively one-third, one-eixth, and one-half), and that 
as he did not like such joint possession he desired a partition of his one- 
third share : — Meld^ that plaintiff wms entitled to have partition, though he 
W'US only lessee for a term of years, and though that partition could only 
last for the period of hia lease. The suit was not one for partial partition 
inasmuch as plaintiff was not entitled, to partition of the rest of the village, 
to which ho was entitled to exclusive possession, under his leases for 
twenty -three years. The only portion of the village he could demand 
partition of was the 100 kulis, to which he was only entitled to possession 
jointly with the first-and second defendants. 

Jlaniasami Ohetti \\ Alayirisami Chetii ... 301 


11. .. .. Partition letween father and sons — Stipulation that father and 

junior -irife should “ hold and enjoy ” the father'’s share — Ejfect --Construction 
of gifts to ivives under Eindn lair : 

The general rule of Hindu law with regard to the construction of gifts 
by Hindus in favour of their wives is that the wdfe should not be deemed 
to take an absolute estate unless it is clear that this w^as the intention of 
tlie donor. By a deed of partition, entered into between a father and his 
sons by a senior wife, after a recital that the junior wife had no issue up 
to date, ii wjis declared that the father and his junior wife should hold and 
enjoy certain of the family properties perpetually from that clay forward 
from generation to generation with powers of alienation by sale, gift, 
mortgage or otherwise t — He.ld, that the parties intended that the junior 
wife should acquire an estate in the properties. The fact that she may 
not have been a oo-pareoner was immaterial. It wms competent for tlie 
co-parceners who were entitled to participate in the i>artition to agree that 
the share of one of the co-parconers should be held jointly or in common 
witli a party who otherwise would not have been entitled to participate in 
ihe partition, Jogesmar Narain Deo v. Ram Ghmdra 'Duft, (I.b.B.., 23 Calc., 

070), followed. Seshayyay^USfarasamma, (f.L.B., 22 Mad., 337), distin- 
guished. Held, also, that the Junior wife took as a tenant in common with 
her husband and tliat, after the death of the latter, she was entitled to a 
moiety of ths property. 

Midhu-Meenahshl Animal v.GhendraSehharaAyyar ... ... ... 49S 
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Bale hij father of family lands for eirpmm of one mn^s marrwje--- 

N-o assent hy other sans — JSjfeet of sale on interest of the other sons : 

A Hindu fatlicr sold certain ancestral lands t-o defray tlie marriage 
expenses of one’ of Ms four sons. That son and another assented to the 
sale. On its being contended that the sale was invalid in so far as the 
shares of the other two sons were concerned^ there being no family necessity , 
and there being no moral or religit)iis obligation on a Hindu father to get 
his- son married, so as to make the sale vivlid as against the othor^ sons 
Meld, that there is no authority for tlio x 3 roposition that the otnission to 
perform the ceremony of marriage in the case of a male Braliman entails 
a forfeiture of his caste or status, and, in consequence, there is no moral or 
religious obligation on a father to bring about the marriage of his son- 
The sale of land was therefore invalid in so far as the shares of the other 
brothers were conoerned, 

Bovindstrazulu Narasimham v, T)evarahKotla TenJeaianarasayya ... ... 206 

3.$^ — Sale in execution of decree — Sale of right, title and interest** of 

holder of impartihle*^ zemindar i and member of joint family governed by Mitak^ 
shara law — Subsequent reversal of interpretation of law under 'ivhicli sale 'ivas 
held-T- Change in nature of interest ovmed hy holder of impartible estate — Ch'inge 
of law whether retrospective — ^fect of sale, under new in terpretation of la w : 

Tn execution of a decree against the holder (by custenn of primogeniture) 

, of an impartible zemindari who was a member of a joint family governed 
by the Mitakshara law, his “ right, title and interest in the estate was 
sold in 1876. By the law as then interpreted such a holder had only a 
limited interest, and except for special justifiable causes (of which the 
debt on which the above decree was obtained was not one) no power of 
alienation beyond his lifetime. Subsequently this interpretation of the law 
was reversed by the Judicial Committee in. the cases of Snria? Kuariv. 

Deoraj Kuari (L.B., T5 I. A., 51 ; T.L.B , 10 All., 272) and Rao Vetnlcata Surya 
Makipati v. Court of Wards (L.K., 26 I. A., 83 ; I.L.E.,-22 Mad., 383) which 
decided that the holder of an impartihle estate had an absolute interest 
, , in it, and naade it alienable unless a custom against alienation were proved, 

Jn a.'Snit by .a pm^chaser at the sale against the successor by survivorship 
to the judgment -debtor for possession of the subject of sale, on the ground 
that the plaintiff had purchased an absolute interest in it : — Held, that the 
reversal of the previously accepted interpretation of the law did not displace 
its application to the contract contained in the certificate of sale of 1876, 
the parties to which were bound by the law as then understood, and that; 
only the life-interest of the then holder passed by the sale. 

Ahdul Aziz Khan v, Appayasmii Naicher ... 131 

14. Suit for partition of properly come to plaintiff* s father from the father 

of his adoptive niothei Mature of property so devolved — Plaintiff joint oivner 
Avith his father : - ^ ^ u j 

In a suit for partition brought by plaintiff against his father, as first 
defendant, and others, plaintiff sought to recover a share of property which 
had come to first defendant from the father of the first defendanc’s 
adoptive mother : — Meld, that plaintiff was a joint owner with first defend- 
ant in the property, and ^vas entitled to partition of it» VenTcayamma 
Oaru V, Venlcataramanayijamma Bahadur Garu, (X.L.B., 25 Mad., 687), and 
Karuppai Nachiar v. Banharanarayanan Ghetty, (T.L.R., 27 Mad., 300), 
followed. 

VytUnatlia Ayyar v. Yeggia Marayana Ayyar Sg2 

15, “_■■ ■ - Succession to property of deceased — Death caused by murder — 

tfarticipatwn in crime by next heir— Effect on right of succession : 

Defendant, the mother of S had been charged, with'another accused^ with 
®<^f®^dant was acquitted, but the other accused w^aa 
couvieted. Flamtiff, as the next in succession to B (after the defendant) 
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DOW « 1 T 0(1 for a declavaM-'tD of his’ right to the property of B on 
^^ronnd that the defendant was not entitled to the property, inasmtich as 
she had, as plaintiff alleged, been a party to the mtirder. The Subordinate ‘ 

J udge dismissed the suit without trying the question whether the defendant 
had been a party to the murder : — Seld, that the question should have been 
tried. The question whether a Hinduwho has been party to a murder is 
prevented from sucoeeding to the estate of the person murdered is not 
answered by the Hindu Law. But the principal that no one shall be 
allowed to benefit by his own wrongful act is of universal application. If 
the defendant was a party to the murder her wrongful act, while not 
preventing the Vesting in her of the inheritance, disentitled her to any 
beneficial interest in it. Such beneficial interest would vest in those who 
would be entitled to it were the guilty heir out of the way. The text 
of Yagnavalkya, which is the foundation of the Mitakshara law of inherit- 
ance, enunciates but a general rule, the effect of which is liable to he 
nullified more or less by facts other than the two postulated therein, 
namely, the demise of a male owner of property without oo-paroeners'and 
the survival of the relation specified in the text. What such facts fire has 
to be ascertained either with reference to the rules embodied in other Hindu 
texts or with reference to principles which it is the duty of the Court to 
follow ns a tribunal bound to administer the law of justice, equity and 
good oonsoieuoe in cases not provided for specifically* 

V^danayaga Miidaliar Y. Vedaminal ... ... 691 

10, — — — Will hy member of Joint family — Mature of property bequeathed — 

Self^acqiiired or family property : 

The (luestion raised in a suit was whether certain property which a 
Hindu testator had purported to deal wi+h by his will was his selLacqnired 
property or was the family property of the testator and his son and grand- 
son i — Weldf that the separate property of the testator would be (1) 
property aorjuHocl by his own exertions, (2) without the aid of family 
funds, (3) which ho did not mix with family property with the intention 
of adding it to the family funds. Also, that a statement contained in. the 
will was not evidence on the question whether the property dealt with by 
tbe will was or was not « olf- acquired ; nor was tbe conduct of the testator’s 
son in not objecting to tbe will j nor was a so-called reference to arbitration 
by the son and grandson. The fact that the property in the hands of the 
testator had increased during a long period to a considerable value from a 
small nucleus of family property was not sufficient, to rebut the presumption 
that it was all family property, Bamanna v. Venkata, (T.L.H., 11 Mad., 

240), distinguished and explained. 

Tottempudi Venkaiaratnam v. Tottempudi Sesliamma ... ... 228 

IMPUISONMEHT/’ SENTENCE OE— . iSfee « Criminal Brochduee Code, s. 123.” 

INCOME Dxstbict Municipalities Act (Madras).” 

INDIAN COMPANIES ACT— YI OP 1882, s, Notice io creditors to prove 
claims — Nailure by creditor to prove within time limited — Glaimant excluded 
from benefit of previous distribution : 

A creditor of a company in liquidation failed to bring in his claim by the 
date announced by the official liquidator for claims to be made. He 
subsequently applied that his claim might be admitted : — Held, that the 
creditor was not precluded from coming in at a later stage. The only 
penalty for failure to come in within the time stated in the notice vras 
that prescribed by tbe latter part of the section, namely, that the claim- 
ant w^uld be excluded from the benefit of any distribution made before his 
debt was proved. 

Isack J&sudasen ViVlai v» Niwan Bahadur Bamasetmy Ghetty 496 
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iSmiANINSOIiVENOY ACT— 11 AN0 12VICT., CAP. 21, a.^— Dismissal of peti- 
. tioa aftey wstiyip oydsy ma-ls — Composition dosd mads pi'iot to dismissal 
Validity : 

Two rtersons applied at Madras to“be declared insolvenbs aad an order 
was made whereby all their properties vested in the Oihcial Assignec- 
They then entered into a deed of composition for the beoefit of their 
creditors, four persons being appointed trustees under the deed. The 
insolvents* petition was sulisequently dismis.sed on its faeino: represented 
to the Court that the creditors had agreed to the deed of composition and 
ono of the creditors then attached the insolvenbs* x>^'C)p9rty. In support 
of this creditor’s right to do this it was contended (in a suit bronght by 
one of the trustees under the deed against the creditor) that inasmuch as 
the deed of composition had been executed after the vesting order an<l 
prior to the dismissal of the insolvents* petition, it was inoperative to 
transfer the property comprised in the deed to the trustees, and that it 
could not, in coasequenoe, prevail against the attachment : — ECeldt that 
the provision in section 7 of the Insolvency Act that in case, after the 
making of any vesting order, the petition should be dismissed, lihe vesting 
order shall become null and void, has the effect of re-vesting the property 
in the insolvent retrospectively from the date of the vesting order. In- 
dependently, therefore, of section 4 j 3 of the Transfer of Property Act the 
composition deed operated to vest the property in the trustees, and 
the creditor had no right to attach it. Bamasami Kottadiar v. Mvtsrwjaf^a 
Mudaliar, (I.L.B., 20 Mad., 452), approved. 

Kothmdaram Bai>ath Vs Mumgasa Muddiar ... ... ... 7 

IKJUHOTIOir itmmEiparian owners— Lands belonging to different owners situated near 
' tank common to both— Ordinary ovei'Jlow through channel between botmdaries — 
Portion of overflow customurilij inundating both lands— Attempt by one owner 
to erect hank for protection— Bffecb to increase inundation of opposite land — 
Injunction refused to restrain opposite owner from preventing erection : 

, Plaintiff and defendants owned adjacent lands, near which was situated 
: a tank which was common to both and the surplus from which had flowed 
^ down a channel which lay between the plaintiff’s 

land and that of the defendants. The channel was inmfflcienb to carry off 
* all the water, and some of it flawed over plaintiff’s lands and some over 

those of the defendants. The flow was not the result of extraordinary 
flood but was the normal state of things. Plaintiff desired to erect a bank 
to protect his land from the water but defendants had prevented liini. Ic 
was found that if plaintiff did erect such a bank, it would throw back on 
the land of defendants more water than had customarily flowed over it and 
would increase the damage to which it had hitherto been subject. On a 
suit being brought by plaintiff for an inj unction restraining defendants fro ru 
interfering with tiio erection of the proposed hnnk :Seld, that plaintiff 
was nob entitled to an injanction. Menzies v. Breadalhane, (3 BligklSf.S , 

414), followed. Gopal lleMi v. Ohenna Reddij (I.Li.'R,., 18 SEad?, 1.58)* 
distinguished. 

Venlcatachelam Chetliar V, Zamindar of Sivaganga ,,, 400 

JIEBISBIGTIOH ‘‘Civil Procedure Code.’* 

2 ^ Letters Patent.’* 


mortgage — Land situated outside territorial jurisdiction of 

‘ Gourt— Court otherwise competent to entertain suit— Decree passed wiilxoitt 
. .objection — Bxecxition of decree : 

A suit on a mortgage was instituted in the Court of the District Munsif 
at Nellore, which was competent to try a suit of its nature and value j but 
feM mortgage lands were situated- within the jnrisdiction^of^the Cgurt of 
the District Munsif at Tirupati.^ A decree was passed for the amount due 
objection being raised as to want of jurisdiotron of 
the i?Emlpr;e Court to try the case. When the decree-holder applied for an 
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orclei' absolute and for execution of the decree, ^ objection' was taken tliai 
tho Court had no jurisdiction to entertain the suit, and that the decree 
}.)assod by it oonid neither be made absolute nor be executed .‘—Held, that 
the decree was not a mere nullity, and inasmuch as no objection had btfcii 
taken to the entertainment of the suit before the decree Inid been passcf I 
the judgment-debtor sbould not be allowed to object to the validity of the 
decree in the course of its execution. 

Qoniaiham Alamehi Y, Komandur KrkJmamachGr ... 118 

LAND ACaUISmON ACT~I OF 1894, ss. 13, 18, 4.9--‘Awarri----CQmpuhor if acquit 
sition of htildings — Buildings adjacent and slruciurally comircicd—Onus c% 
public body : 

When a public body seeks, tinder the Land Acquisition Act, to acepdre 
any portion of a block of buildings wliich is structurally connected with the 
main block, the onus is on that body to show that the portion is not 
“ reasonably required for the full and unimpaired UBO of the house.*’ 

VenJeatarainam Naidti t. The Collector of Godavari ... 8o0 


LAHDLOED AND TlSt'NA'ETmm'Suildings erected by feyumt — Transfer of Property 
Act IV of 1882, a. lO 8 ~~JK 0 mor«| of buildings during contimiance of lease — Rule 
(f common iaw in India : 

Certain land w-as leased in 18;5 to a tenant for twenty years it being 
recited in tho lease that the tenant took a lease of the land for constructing 
a building thereon tor the purposes of trade. A building was erected, and 
it was not contended that it was of a kind ditferent from or of avalue out of 
proportion to wiiat was in the contemplation of the jDarties when the lease 
was entered ijito. At the expiration of the term, tho lessor sued iorecorer 
tho land, but he did not claim that the tenant was no longer at ]il)erty to 
lemove the Iniilding (though this had not been removed during tlio 
continuance of the lease). On its being contended that the tenant was 
entitled to be paitl the vahae of the building whicii be liad erected on tin? 
land before he could ho evicted Held, tlnit it is estahii^hed that tlio 
maxim * quicquid inaediftcainr solo sclon'dii' does nut generally a ppl^y in 
India'; and even in eases to which the bnglisli iiew as such was api)licabh:v 
, the Indlu'n, Legislaturej l»y Act XI of 1855, dei>aried from that maxim in 
tlie cases specified in section 2 of that' Act (eorrespoinling to section 51 td' 
til 0 Transfer of Property Act). Both under the'.If indn and the Muham- 
madan law' (as w’oli as under the common law of India) a tenanr who erects 
a Imildmg on land let to him can only remoTe t he huildingand cannot claim 
eoinpensation foi' it oil eviction by the laudiord. Mahaiaichm Atnmalr, 
PaUni Uhi'tiij (6 MJI.C.B., 245), discussed- 

Jsmid K'a.ni Eowihan KaZ'^raH Baltib ,,, ,,, 21.1 


2, — — liiCiVHihraneos by tciaiHi and subscf/uoil fject^ 

mv.nl — Effect of cjocithv Sit on invsnv iiicuiuhrancvs : 

llie ojecimmit of a ienunt, under sceiion Ki or of the Beni Jlecovcry ; 
Aid) operates not onh' as a dii ermination of tlu* tcmuit’s right of occupancy^ 
but also m an <‘xtinguislu'nent of all mesne incuinbranci’S and Buljor«iinute 
Interests created I, y the tinuint. A teiuml gave a usufructuary mortgage 
oviw his land and mjvenanted to 'riqjay the amounl.. About two years 
ihm*eaftcr tin? shrol ricindar obfain(‘d u <le<‘rec against tlie tenant clii'(*ef'in'g 
him to ttccept |)atta as setlfed ly the judgmmit. On his failure to do so 
the tenant was ejected, d’he nnn-fgugco now sued tho tenant and llto 
shrof riemdar, claiming- a personal deeree as ngUiinsfc the tenant and th© 
sale of the mortgagefi property as against the shrotriemdar, in whose^ 
lX)ss<i^sion it was : — ilcld^ that tho mortgagee was not entitled to mi order 
for the sale of the xuortgageal property, 

Bkmnhara Ainjar y, Mmmtcld Amrnol ,,, ■ ,,, ,,, ,,, ... . 
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3 ^ XHotice to quit'^Sint instiinted u'ithont pior 

•notice — jd.StS‘er#ion of permanent occt(pmcy rights •rwt a denial of rdationship 
of landlord and tenant , 

Tke 'asBertion by a tenant of permanent, occnpancy rights^ and lii& ; 
denying the landlord’s title to give a lease of the land to a third party is 
not a denial of the relationship of landlord and tenant which wonld render 
notice unnecessary. 

Chivma flarayudnr, EarischendmaBeo ... ... * 

^ permanency of tenure'— Lease of temple lends hy 

manager — Petition for fresh lease xvithout mentioning fomner le^scs—Madras 
Begulation VII of 1817 — TJlavadai mirasidars Faraendis ” .* 

One of two persons, through whom the respondents claimed, acquired 
rights in certain lands iindcr permanent leases granted by the manager of 
a temple in 1813 and 1820. In 1831 the lessee and the ot her person from 
whom the respondents derived title petitioned the Collector, nncler whose 
management the temple then was, for a lease of the land for one year. 

No reference was made in the petition to the foimer leases, and the peti* 
tioners described themselves as paracudis. In 1832 they exccnited a 
muohilika and security bond to the Collectoi*, who sanctioned the lease to 
them in 1833. In those documents they described tliemselves as ukvadai 
mirasidars, but there was nothing else to indicate their claim to a perma- 
nent tenure. In a salt by the manager of the temple in 1892 to recover 
possession of the lands, the respondents set \ip the defence tliat they held 
in a permanent tenure, and were not liable to be ejected. The High Court 
(reversing the, decrees of the Courts below) held that it was not sufiicienfcly 
proved that the tenancy under the leases of 1 813 and 1820 was ever 
determined, that the t-ransaotion evidenced by the muohilika was a con- 
firmation of the former leases and not a new lease, and that the respondents 
held the lands in a permanent tenure : — Held, by the Judicial Oommitto© 
(reversing tlie decision of the High Court) that the question, whether the 
respondents had a permanent tenure or not, was, under the ciroumstanoes 
of the case, one to be decided on the contract saxictioned by the Collector 
in 1833, and under that they obtained nothing more than a yearly tenancy, 
q’he expression *‘ulavadai mirasidar” 3mci not a sufficiently delinite 
meaning' to justify resting the decision of the case upon it. The term 
“paracudi,” however, in which character the lease -was asked for in 1831, 
was one W'ell understood and definite, and documents in ■which it wns used 
similar io that in the present case had been construed as giving no perma- 
nent right/ of occupancy. Ghochalinga Pillai v. Vythealinga Patidara 
^annadhy, (ti 104) j Thiagaraja v, Giijana Hamlandh a Pandam 

Sannadhv, (LL.R-., 11 Mad., 77) j and Krishnasanii Pillai v. Varadaraja 
Ayyangar, (l.L.B,, 5 Mad., 345), referred to, 

Mayandi Chetiiiar r. GholdcaUnyam Pillay ,,, ... ,,, ,,, 29 

— Qxiii — Objections to palta* — Indefinite- 

ness •’ — Estoppel by conduct of tenant : 

A clause in a patta providing that, in the event of the tenant raising 
wet cultivation on dry land with Sircar water, he should pay increased 
rent according to the rent of the neighbouxdng wet lands, is not bad for 
indefiniteness. There is a material distinction bet-ween the power of the 
Court in dealing, in suits under section 8 or section 9 of the Kent Eecoyery 
Act, with questions which have not been settled by contiact or speci- 
fically provided for by Jaw-ai-.d its power when dealing with a litigation 
arising out of a contra ct constituted by an accepted patta. Jn determining 
objections founded on the alleged imcertainty of a term in a contract, the 
test is not whether the term is in itself certain but whether it is capable 
of being made certain. A provision in a patta tltat the customary fees 
payable by the tenant for the services of the village accountant amd other 
pTiblio servants of the village would be summarily recovered and charged 
•with interest it in arrear, is not an improper term, Semble, that a tenant 
may be estopped from objecting to the terms of a patta where^ he has 
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accepted pattas containing' similar terms for a series of years previonsiy 
in respect of tlio same holding and has by his conduct led the landlord 
to suppose that the patta would not bo objected to. 

Sreti Sankarachdri Bfoamiar r. Varada rUlai ,,, ... •«» 

LEGAL FEAOTITIOHEES 'ACT— XVIII OE 1879, s* 28--.i^remen/. not filccl m 

Court — Contract Act — IX of 1872, as* 5 17, 218 — Lien : 

The Legal Practitioners Act does not enact that no claim by a pload<»r 
for professional services rendered or for recovery of out-fees advanced 
shall be sustainable unless an agreement in writing for the same has been 
entered into with the client and filed in Court, but only that an agreement, 
if any, in respect thereto, shall be void unless the same has been reduced 
to writing and filed in Court, A pleader (as the Court found), at the 
request of his client disbursed moneys for out-fees in a suit in which ho 
was retained, and took a promissory-note for the amoimt of the disburse- 
ments : — BMj that the promissory-note was, within the meaning of 
section 28 of the Legal Practitioners Act, an agreement respecting the 
amount of payment for charges incurred or dish ursenients made by the 
pleader in res-pcct for the suit iu which he had boon retained, and as it 
had not been filed in Court as required by the section it was invalid. But 
that, independently of the promissory-note, the pleader was entitled to 
recover toe out-fees advanced by him, and, under section 217 of the 
Contract Act, he was entitled to retain the same out of the suras received 
by him to the credit of his client. Razi-zid’-din v. Karim JBakhshf (l.L.E,, 

12 AIL, 169), and i^arat Chunder Boy Ghowdhry v. Chundra Kania Pop, 

(I.L.E., 25 Calc., 805), commented on. 

Suhha Filhu Y, Ramasami Ayiiar ... ... ,*« Ii'i2 

LETTEE8 PATEHT, Art. Crui..s'e of action — Fromise made ont of the 

furiadhtlon of Bi>jh Court to pay within the Jurisdiction — Breach. — Suit im 

Original Bide—Jurisdiciion ; 

Defonclant, at Hyderabad, undertook (as was assumed for the purposes 
of the case) to pay plaintiff within the jurisdiction of the Madras High 
Ooiiri a sum of money alleged to he due for semiees which had bom 
rendered iit Hyderabad or ether places outside the jurisdiefion. The 
a,llegcd promise had not been performed and plaintilf brought this suit on 
the Original 8i<le of the Madras High Court, no leave liaving been 
obtained ; — Eeldy that the Court had no juiusdiotiou to try the suit. The 
rvords cause of action*’ in article 12 of the Letters Patent, mean all 
tlnose things wldoli are necessary to give a right of action, and in a suit 
for a breach of contract the High Court has no jurisdiction, where leave 
has not been obtained, unless it is proved that the contract as well as the 
breach oi it ooourred within the local limits of its Jurisdiction, 

Sc^<liagiri Ron: V, Kaieai) AAcur Jwhj ... ... ,,, qrpi, 


2, — Art, SW'f Jhr land or other imHioveaUeprop eHiR ' — 

Stiii for iodi t>f unorfyayed land — Land sitimicd outside jurisdiction of iligk 
Court — u r in< iict io n : 

A suit- for land (witliin the meaning of ariicle 12 of the Leitcrn 
Patent) includes any suit in wliicii a decree is asked for operating directly 
upon the land, and therefore includes any suit brought to enforce a secu- 
rity upon land, such as a suit for the sale of land e(|iutal>ly mortgaged by 
<!0posifc of title-deeds. Seynble^ tlxat the phrase ‘‘suit for laud or other 
immoveable property ” (as used in nrticie 12), includes all suits mentioned 
in clauses («j, (6), (4:), (d), (c) and (/) of seotum 16, of the Code of Civil 
jq'oce.flure, 1882. Ffaiutiffs, in theij* jdamt, prayed, infer alia, that certain 
laiute, the title-deeds relating to which had been deposited with them by the 
dofendante, might be Sold, and the proceeds applied to the payment of the 
debt^ue to plaintiffs by dofondants. All the lands were situated outside 
Uie4}riginai Jurisdiction of the High Gotu't that the suit 





xxxii 


for land or oiJsfT iramoTfablo property, ^v^tiu^ UiC mearuag of artiole 12 of 
the Letters Patent, and the Conrt bad no jiiristlictioii. In the mMfvr 0/ th.r 
Felitivn of S. J. Leslie, (9 B.L.ll., 1/1), luUovs.etl. 

JSUtv^n LalhlnuiiJxantham V. Krishnffftav'Wy Mvdah'Gr ,,, Jo7 

3^, , Art, 15— frkil"’ — Ap])eal~ ^ Onkr io furnish 

secnrilij for keeping fho .pmeo— “ Judijmenl ’’ : 

retitiuncr liad been ordered by a Head A»sKi}daiit AJagisfrate to furnish 
security for keeping the peace, under section 107 of the Cod(i of Orimfnal 
Procedures TJie order "was continued on appeal. An application to the 
IJigii Court to revise tlicovdcr came heforc a single Judgr* and svas rejected. 

This appeal was filed ngaiust the last-mentioned order ./iWd, that no 
topp«*al la 3*. Per Tun Okkg O.J. — The order lu.'qniring security was uJi 
order in a nlminal trial, aud, in consequence, tlte order passed in revision 
^vas also an order in a ciiiniiiai trial. F^r Bussell, J . — The order appealed 
against was not a “judgment ” within the meaning of article 15. 

In the mailer of Eamasamy Cheltu ... ... ... 510 

4^ , Art, 15— Judgment ’* — Order -not deciding question of 

right, hut merely refusing to interfere on revision peiitioH — Apqteal : 

An order of the Court pjassed in a proceeding in which tlio Coui’t is not 
necessarily bound to cnter.uptm a consideration of the eontroyersy between 
the parties, but may abstain from doing so and dijes so abstain is not a 
“ judgment” within the meaning of article 15 of the Letters Patent, and 
no appeal lies therefrom. A case of revision under section 25 of the 
Pi'ovinoial Small Cause Courts Act is of such a naiuro, and no appeal lies 
against an order passed on it unless the order is more than a mere refusal 
to entertrdu the cubo as one fit for revision. A plaintiff whoso siiit in a 
Small Cause Court had been dismissed appAied under section 25 of the 
'Provincial Small Cause Court .s Act for revision, '{’ho petition was heard 
hy a single Judge who refused to iuteiTere and dismissed it; with costs. 

On an axDpcal being preferred iindei article 15 of the Letters Patent:-- 
Held, that no apxDeal lay as the order was a mere refusal to entoitaiu the 
case as one fit for revision, and as such was not a “ judgment” nithin the 
meaning of article 15 of the Letters Patent. Put where the Court is 
bound to decide one w’ay or other an.r rjuesticn of right or liahih'ty, sinh 
an order is a “ judgment,” irrespectivo of the language in which it is 
expressed, for it has the effect of concluding the parties with reference to 
the right or liability. 

Chinnasami Mudali v, Arurauga Qoundan ... ... .l;32 

5 . — ^ Art, 15— “ — Visinissal of ci.ppUcal ion under 

s. 25 of the Small Qatise Courts Act — Appeal : 

'W'hcro an apiAication is made to the High Courl (o oxercis(f its disc3'c« 
iionary power uiidp section 25 of Act IX of 1887, and a siri.gle Judge 
dismisses the axjj'h* cation, no app)eal lies from that order of dismissal, 
under article 1$ of the Letters Patent, Sucli an ordtn* is not a “ Judg* 
xuent ” within the meaning of that section. The "word “ dismissed ” in such 
a case does not necessarily imply a decision as regards anv right, 

. Putlmh'udi AMu v. Fuvakka KunhihutH ... ,,, ... gjQ 

, tlpllI^ATlOH ACT XV of 1877, s. 12 — Presenlniion of appeal — “ Time rernfiaite. hr 

' ' 'f&hiaining copy of judgment: ” 

, _ Judgment was delivered in a case on the afternoon of the last Court 

I. before the commcncemout of the Christmas vacation, when it was too 
' fo apply for a cox\y of the judgment* Application for a copy w' as 
On tiie day upon which the Coiu-t re-openod and an appeal wall; filed . 

' knp wdiich would liavc been in time if ilio ijcriod duriim* 

whichAbn Uourt was closed was allowed to bo deducted, On its being coxT- 

tcneca tw^tyinasuiuch as no ‘application for a co|)y had been m^dc ji)ef ore 
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tho Court closc< 3 ^ iho appollaiil was yuit mtiilotii tf» Ian*'* iv^r ^s^fr^i'.,^' 

wliioh tlio Court wafe} olosial i{e<iucfed :•— that' tia?* {i|ipriiaiit 
untitled to deriuct tho period dnriniX wldt-h tho CJoiirt wiis rlowd. Sneli 
period, in the circumstanecs ot the caKo. umHt 1 h* taken fi> he pjirl tin* 

“ time rc<(uisite for obtaining » copy jtidgrnenK'’ 

Samindt/fa Ainjar T, Venkatasiibhti Aijmr #♦. *«♦< 

2 . y 0 , 2Q-^s\ppIit*ftn0s} to fxncjffc tJecrfi' : 

The pro"visionsi of section 20 of the Innuiaiioii Aet, a.re tiof iippliejiUh'' 
applications in ('xecution of a decri'e. liHaina lUm v, I /i, 

(1 .h.ll,, 5 Mail, ?i 71 ), followed. 

K'iippii.iaini Chefttj X* ReHijaMiitl Piflf'n »«. ... ' ... ... 

3^ s, 28 , SCliBd. II, art, ip i>>u.U' -i<'n 

rdiiincd b'lf ivwctor — io rccoxer on .■'crr,! prars iJn'ri fi/it'r'-'-yr'iu 

pnymeui vf %mrcli me price pleaded — Vendors Uai nd eaiinyuislinl i 

A sale-deed liad been exeented in plaintiiT’s favour more iturn .ra^ven 
years before tho pimscnt suit, i>nt the p'orehaso. nnasey was nof ,paid 
tool the vendors continticd in pos.session of the land. On the preiieid' .sail 
feeing filed for a declaration of plaintilT’s rigid iun! fur tin? rei't.»via'y c.!' pMr.>rs« 
fikm of the land that the veiidors laid a eitaruv', by operaf tui of h\\\ 

on the |>ro{.iert.y sold, for tljc ]iuivba.s(:' inoTa-'y, A^ rtO' pCtrelfaa'i r had me: 
pak'l the pvi<‘eaud had tak<’n no sfi^p's 50 refovur p* iln* vendors w^ru 
not I'Kjund to sue to enb.)rce tlan'r lien. 'I iamuii a snit by fho r^'nd'vrs |;u vii» 
f'o <‘<*(0 heir iM'if wouhl have hern barred by finihatiun under ai*' i<’le HI wl.ro 
tfh'' prt'sa.nit stdr was tlleth their lien, wa- not »',v» isnrni.'.'iu'd by ■^ejaieii as ,,f 
the bimitafion Act, and iiiJisinuidi asTticy war*' sn‘:( in j.' ■■-< 'dun tie y bad .. 
right to retain po.-sessie>n tnd-ii the jnirehn.'ie nensey .dtuu.’d i'eydd and 
.lion he extinguislHMl by sarh payment. 1 . mod no.,' I J/do'o,y, \\ /a* 

DhonfUhf/, (TJb.lb, 2 Bon., o 17), appHiVtai 

l^'nhrniheania Aiiyn- %\ ... 


4, s. 28 , EChed. II, in':.'.;, 12 b kt. ; ■■: j . 

Fj/r/curan. a ' Act Tn st" ^ -</ b'lr p: *' — //>■;, ‘u ?fi, , ••a ..**'■■ v .M c ^ i 

T'^tiUion '-"PlsccntiiiiOh^Ci d po :;nn lur 

irustfi's Coi)ti)>Uf>us /'I ''Sra'''}’ .•/ by a;. ,py -■•o.jh.iO’ Inv^h" V, f'i gs ff 

ri-jhP hrinfh hi ftivtmr oj sender ^^runr'y- ; 

On ihe <leat h uf fhe hmt sole, frnsh.U' of a pabbe religi'uirs ir-u ;ei>.r{ 
tIuM ru>tues|dp ot w hieh was h,errt|itary in his bunily, ^vithuuf 
iniercsi in Urn frost pro'ian’ty or ineoioe, rl;-e oUioo i,h voived by ir.y, 
uu his muli' <!esee{id.ail..s by his twu w-ve-?. tdpdl ISM, f|/e niamipoonr’rp 
was <-nmha,'ted by the two l.»ra!iehe.s 'resptH‘Uvoly in r»'ilufi.o'in * aeh au''. Joy 
lor a 3uar, Since I 882 Mhe nitnnhurH <'<( flte jmdur bratirh Inol di,seun! do t'd* 
pesse>!>,ini)i r f the ,i UiaiuVuaide pn‘p*riie-.' bea''a;4i{'i;r in the frei't i\H a ■ '| « r. 
fermann,' of thedmif-a usualh app^ rbtitdmr to i hr_ oO'b-e (4' trust e*-, n ad 
the jTieinbur'' of il.-u senior bnuadi had hteen, in iutas, :oieres>|vei v .to 
po>ses;<ih.fr( of Hue properih-'jinni! had |,»r'}'fer?fua'i the lim u-"s, in 1 he f'Seluf^e-n 
ofata! adversely to t hr* memha'rs of t hu junj.' u' l.ruruh. afe! If:.*' lind-, ib'fUji 
iyund that flau’e hriti i,>eer, mi oo.i.f« r * 4 ’ the na/tohern uf rfu- jmiito" braavb 
fornbunt lb3-ertrs pi ior to flsi* presi )d sim. atai thiki ilu-' nuuub^ rs of 
Senior brtuHd* hml iM-tut m tune- .oo'cesssivoA in pies* ''.'don ui rdic |u ni ertio"* 
and had perb'naed ihv dMlies of the ollii-*,-*’eff uaeu'* i\ r** ? p,. evebt.Hion of 
aisd jalvm’.ody to ibe memhers of the junh'i* b; a.- i-. b a.inwif, a son of fhe 
last sole t !'UsO‘e b\- Ids M'uior wife, n»..w mu: d a 'wuraKeo «d il'o Imni, 
tniHfee, whese faitier uijs aho a sc. n bv i\.^ '.oe., oie*, in mdh,f.O‘e hib; 
turn of nouiagomia.t ,f«f the ifisiiindu n, Sitea- phaimifl b.%.d l.eeu 

managingj n,o{ <ady *shna’ng the years' i-.f hinewti i.nnu btt ul>»-' daro.u' 
^4 **' 7 *'’‘**'^ **^ ^ oe nu'jiH (li f he inendH'a s ol fhe 'junstO' ia. '.eb. 'ol., il.uioo’i' 
allegetl, had namsb-rred their imam a? ‘dm. h, was eu.ateud* O'-r ffo 

defentknt that ina-mtieh a.s the plahitdf Jmd m.a fun in 

conilsuiuu.?' possession f'ur 12 y ear “s, and ihc p*^ os -a vn id the ,huv.».i*-.. .. 
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and of tlie otlier. two members of the senior branch clnrliig the 19 
years had not been adverse to the members of the junior branch, th<t 
rights of the latter could not bo barred under article 12'1; :-*~/IeId, that 
the right of the members of the junior branch, as^ co- trustees had been 
extinguished, whether the appropriate article be 127, 142 or 124* Each of 
the members of the, senior branch must be deemed, hi law, to have held 
and disoharged the duties of the office on behalf of himself and the other 
members of the senior branch, to the exclusion of the junior branch. Conse- 
quently, the office and the properties had been for more than 12 years 
held and possessed by the members of the senior branch as a whole body, 
adversely to the members of the junior branch, as a body, and the rights of 
the latter had been, by the operation of section 28 of the Limitation Act. 
extinguished, not in favour of the plaintiff individually but in favour of 
tho members of the senior branch as a body. The defendant could not. 
therefore plead, in bar of the plaintiff’s claim, that tho junior branch, or one 
of its members, and not the plaintiff, was entitled to succeed him in the 
turn of management. A right to manage by rotation by each of several 
co-trnstoes in turn is not one that can, as between the trustees themselves, 
be acquired merely by the operation the law of limitation. But /h-ld, 
that plantffi was entitled to the reliefs sought for upon the basis of the 
scheme of management, under wdaich management by rotation was provided 
for. A scheme of management 'which has been framed anti acted upon by 
the trustees cannot be revoked at tbo 'will and pleasure of any of tbem. 

It is competent for co-trustees to settle a scheme of management by each 
of the co-trustees in rotation, at any rate 'where no emoluments are attached 
and the office is an hereditary one. Where emoluments are attached and 
the office is hereditary, the emoluments 'will be subject to partition, in tbo 
strict sense of the term, like any other family property. But -whatever may 
be the number of co-trustees the office is a Joint one and the co-trustees 
all form, as it were, but one collective trustee, and therefore must execute 
the duties of the office in their joint capacity. Management V)y members 
of undivided and divided families discussed. It would be competfmt for a 
Court, imthe exercise of its equitable jurisdiction, to settle a scheme for tho 
management of a public religious or charitable trust by the vaiuous 
co-trustees in rotation. Sri Raman Lalji Maharaj v. Sri Go;pal Lalfi 
Maharaj, (LL.E., 19 All,, 428), discussed. 

Ramanathan Ohetty Y. Muruffappa ChHty ... ... ... ... 192 

j s, 2S, sched, II, art. 142’^Suil. beitueon- thif'd 

parlicB — Velivcry of present defendanl's land iti execution — Present dcjeyulani 
not a parti/ — Knowledge of delivery — Acquiescence — Failure to apply for 
rein, statement — Dispossession for more than twelve years — Exfinctio7i of title : 

The title to a xuece of land was (apparently) vested in defendant prior 
to 1877, and defendant, till then (ai^parently) had possession of the land. 

In 1867, a suit was brought by tho father of the present first plaintilf 
against a third party for the aecovery of land. The present defendant 
was not a party to that suit. In 1874, in execution of the decree in that 
suit, passed in favour of the idaintilf therein, the Subordinate Court 
ai:>pointed a Commissioner to make a local investigation and submit a 
report showing the land to he delivered to tho plaintiff therein. The 
Commissioner personally inspected the land, and, in his report, mentioned 
that the present defendant, though not a x>arty to that suit, raised the 
objection that the boundaries fixed by the Commissioner of the latid to be 
delivered to the plaintiff therein included land belonging to the present 
defendant. The report was considered by the Subordinate Judge, but the 
present defendant apparently did not appear before him, and the Subordi* 
nate J udge heard the parties to that suit and confirmed tho plan prepared 
by tlio Commissioner and ordered delivery to be given to the plaintiff in 
that suit of the land sho-vvn in the jdan. That order -vN'as modified by the 
District Court, and in 1877, a warrant of deli very was issued by the 
District Judge to the Mazir, directing him to deliver xiossossion of ^he 
proiierfcy to the plaintiff therein and to eject the person in enjoyment of 
the land if he should I'efuse to quit. This warrant was executed but, as 
the marks "wMch had previously been placed on the land had been washed 
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away, the J^^azir fixed the boundaries ag-airi, and on this oecasicn also the 
present defendant’s officials a]>poared before? the Nazir and objected to Jiii 
deliv'ering over the land, and requested him to communicate their ol)|cc- 
tioo to the Court. Tiio delivery was, however, made to the plaintiff in 
that suit, in the presence of the present defendant’s officials, and in spite 
of their objections raised on his behalf. In 1899, the present suit was 
Instituted by the son of the plain till in the former suit (and another) to 
recover possession of the same piece of land, when it was objected, for the 
defendant that, though the delivery of the land in 1877 might be operatiyo 
as a transfer of possession to the decree-holder as against tfie defendant in 
that suit, it did not amount to a dispossession of the present defendant, if 
possession was then in fact and in law with him : — that the defeniiant 
had been dispossessed. The contention now raised on his bolualf might- 
have prevailed if the dcHYei'j of possession had l>een made without the 
present defendant’s knowlcMlgc. But inasmuch as such delivery had been 
made in the |)resence of tim present defendant’s officials and in spite of 
their oh jc?otions, it could not be said that the i>reycnt defendant had not 
been dispossessed simply because possession was not delivei(,‘d by enclos- 
ing the land with fences, though the boundaries wmre marked, flawing 
regard to the nature of the land, notlung had to bo done beyond what was 
done to effect dt?1ivery of possession, if, therefore, possession and title 
were really with the defendant at the time, lie could have applied to the 
Court under section 230 of Act VIH of 1859, comphiining of tho delivery 
of possession and praying for his reinstatement. Defendanr. had, how- 
ever, taken no action in the matter Init had accpiicseed In tlio proceedings, 
either because ho really had no title to possussion or because he was 
indifferent, and he had not cultivated the? land since delivery of |)OSsession 
had been given. The defendant’s title, if any, luul therefore bocomo 
extinguished in faveur of the plaintiff in. or about lB8(h under tho com- 
bined operation of article 142 and section 2S of the Limitation Act. 

KneherUJeofa Vcnl-aialuistna Row Y, yadrevn Venkappa ,,, ... ■ ... '2G2 


0 , h>j Ch^'Prnraont: of it< tf im- 

pti.fiiij ru/ land lUddc to be -Iso pc id od oj 

latioii AL\F tf 1802, s. 4 — Lima exo topp'd from paymnf rf jmhb'e rr.fpHHv ai 
, pvrrtinnent €cltl*'m.e,kf --Rci^oj’f^ptioyi of hiam : 

Cerfa.iu lartfi was ex<.’mptt‘d fnan tim paymenf. of public rc^i unc rO Mu’ 
lime of the fajrmnnent scl fh-mriit. SeeLtui 4 of ilcguhit io)i XX \' uf 1802 
diadares ihal the Or.vevnniet?!., at tin* p(*nnauent sol { lemon t, ha.s reserved 
to ii.sxdf tht? entire exercisf' of its <Hseretiou In continuing’ or aholisliitiir ” 
the exemption of such lands from lia.hility to pay asst‘s,<ment lu Govern- 
ment, and the permanent settlement of the land rev(>nue wjt;-i made' 
exehidiBg the said land : — iMd, that it was eompe^tent to Oi>vernment to 
'Impose a public assessment o,n {he land. that there is no X)eriofl i.tf 

limiiarioii prescribed by any law within which alone t}u3 (jovennnenti 
should exercise its prtn-ogafcive of imposing assessment cm land liable to 
be assessed with public revenue. Rollcctor (f Ohinglrput v. Kosalram 
Kaidu^ (Second Appc?al No, 1352 of 1S97 (unreporied)), approved. 

RodilnpoUi JiOphinkdUttui w The Swrotarif oj Bf ate for India mCota^cii 10 


7, , schorl. II, art. h>j yttnmi; whom 

onlvr rehiiifpj to pj*.w:ffo*s/ow pamud : 

4’lie fu'der r’ont.cinplaied by sc*cti(('n 335 of (lie Cixh* of Civil Froced urr*, 
(when a imrcluistn* bus {'.■■ecn resisted by any pemm .other (hats the Judg- 
mout-dehtor), is one which will ]»eeome !iiud and conclusive uide.ss llt'e 
party whom it is 'paKscsl institutes Ji suit (wilhiis a y(‘ar, under 

lirtielo il. of Bchedule II of the .Limitation Art) and obtains an {idjudicu- 
iinn in his favour. If the Court decliucB hr pass an order under seetion 
§35, ticemingh; bt'st that the purchaser should be referred to a separate 
suit, to enforce his purc.huse, article II lias no application, 

Mmrudin Bath Y. RuhUa IHhi ,,, *.* 
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•■; rn.^,t'dyn v.^i-Ur f i ^ "i > 

ff ;i -*■»;:■ :r^ IV ■■ ? t- - - I . ^ .v. 

I^whI Imd i 4 ''r'iMaU»oi nr.dv t 0 - .■ I . 5 .V'' ,.?.■*- ; \ smiv- 

liopft Tftkon by tf-i" r.-'dvro ■»' 'v*;'-!'" -in n'.". ,.'4 -.n r, ■. '«•, "I'fi" ««'";■ 4 p-t:’,t?,s.r 

sabaepnonily rrhiM'd to-.'w"., .ft; sb:* jC'rv'.ai'.i *? , Imiii''.| 

iH^b'iagril T*> ib>v«'rnau n*. M-'s’-'s.' ,■:,■>' ynvr .iff.-r 'O'' ‘^ , ■' , ' -. • ' 0 , .,«i! ' 

to gtVit an fnvard, tfi- 1 1 > ^ : *■ ■>y',': v.,{s i-i ■:<. i^s' t<.r« 

tko latui lHdonj:'i, . I t<. | ;•;■!■* 4 ': ■ s ; -. ':■ • t'H';":%»ry f" •; , ,/, ;'-. 

t In' fthor'Ht'iJivo. fi>r ;. '■ /^',?V, : '''•' ^ I ''■. '■ 

iLiiv<M,i'ft‘ awanl, Tift' \li, liru t,i ■, • O.n' i.'iift'l !)'.*’ -i", ‘ 

|iit\t of liuntftfion /a >, >1 ,’, :, »■ >. 

taiion* T 1 ie land had vi ftfifti ’;. in 1 0 ■■. .d. * | 'ftrft;'rVa 

wvro not oatiilrd ti> |« ? at v.irT ! hfh'.ii T-)."v.‘:,/^'',i 

breaoH of a sstatuiory dui-, 03, t',r i ‘. > ■'■!•;,:;< ■ 

'by uriirlo of tijs* A-.-’! in . t.,- f., ■;• f r r *r'r-ft;;u 

pieHon, Sind timt nruok* <hft‘i ftp*. li ,f »-,,.* 13^ -/ \ '' 

vostcni in ibitornmont, .ArM--'.* .‘1 tht: #uw.. 

il/ttftf/.oriftai'iv' r^-ftAftO v' v. /'** ’••■ ■ y'uif . ' . .“hid 

10. — — ■ ■■ schrd n. nr*. . i'r ,*■■>,. <; (" k 4.-^ AJr 

p/ 1SS2' ■ ■AftO(T-n?rnf ■ '’='1/ ■ -ft;.! :* *' -f f if r.y, '.r;*'.'! ■.« i|'.f.,'v ■ '■. ■ ■ . 'i 

— “ Ac/ «rd !?(■»'” .• 

A. jud]L;:tnoTit-{'r(ftt 5 Uir 'f’f.taiMd v^. .f .t.' ”1 

oxrcutod by ffirixioftf it m fbo r t.',T h-'-'r vt ,. v. i,!„ o, h.ft/' j;...-.:'.!! 
hf'h;mfrinf;r i<» Ida i, ^ii',3. o 1 t-,- .h . f v;.;,.,, t' -ft' 

tJjHO'Sy rcr ‘VlftH. pbysiriij ft3 f'PsM . f !5 . ■ :'■*. .'i.. i .ft ■ ‘.'■4.f„ ^ 

tlua, in cITfrt. wasactaui v.i?l:io ?]-<• > 0 . 2d':f id'' £'.'■■ 

Cudo (.tf ('tvil rro(‘0*h!v»’, Mid tr. tt.*. bi'ft'-n'H-fto'noft hur^i^-t. 

tanlor articb* 20 of e^cht-rtuh’ il n» tia* hitoiiMii.n 
JlftiVan C/ift« / /uift.-ft'.'b/ V. ThoA .7 Jbftfda ^ ».< , . ., (bid 

11. — — — ".scked. 11. arts. A2, ISd^J bv.-foa v. ■. ■ 

ai/abfjs/ fcin cn orij/iaa? tUhf ar ijn i/ccr*'?' ,' 

Plamtifis, in TSOb, obirunoil u doo^'k'i^ aho bal..ia' ^4 it* - *■;■( 

dcfoacbnrii.s, 'wi'iO liieti in 1 Sfi 7 . Kx*‘fSif iott of thsd rpCfii''H' 4 ' 

, ibo faniily properly in till* pts?tsi‘?}«ieni *>f th.‘ driondnot^i,. OhiiAbT-,, 

in '1800, ittfslituUKl tiu* Juiii ♦h-fionlftnsft upd ob/hiinrd a. 

' ' Qno.stions b.aviri.ur boon iviTn-od to ijo* FoH lionob : If'.M, (!) 

thatAnd^posidoiilly jd' tin* doH nrisinjtt from tho oriyt'io.d ir.'sn^^sndio'iit, 
tlooree- agalngt thefathor, by its mvn forro cronfotl a Tout him 

wbicb ln3’ seme, acooidiuir to iho Hindu law, woro nmli'-'r an obb^tfioB 
^ ■ toeburgi^j bblete ' they allowed that the ^ebt wa^ lUegul ur 
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of in liavo'iiie |ii’o|v. r ra!f»nl rom fwvrbd of liiiiiiiticfii 

if] a »ttir for :arit»Hr«i o£ rent riuiK from ilio Tiat# of 

mlniiiif tlio rout, and not front the elope of Iho fa^ii yiHii* for wlifeti lli*^ 
rent. Is pays hie. Bnhhmadri Apptt w Chfihmimna, 

22l>), approToii, v, Sfihhcimdn Appa lla-u^ {I.LJIh 10 MwL, Sl)» 

OTCTOiled. There is no di.stinefion hi thn rosupO'et Um.woisii eawei In tfliicf'li* 

In tlio prffeeedirig** to asrertahi !)n» lenr* ihe Coiinif laivt* ii|>|)rovr?d of ll»o ■ 
pal fa tinKlr-roil os ihi' landlor*'! and In whirh tlivy have irsodifleil it. 

Rafiijayifn Jpptit' BnG,\\ S> irt:..,iu’u ' , , ... , ... H'3 

HABEAS EE0BIiATIOl— ¥IX CF A^n 

HAHOHEBAir tm — 'Parh'/inM iif jGthM'U iiniah hr^ihir nnd »i§hf 

Sister rrprrsruted hu hm'^and Oaa'nf; hv huslttfid ei amind^ 4iMm»i 
due to his v'jje-- Sulf^'f-ffuent .'•h;/ for enfirc si'/rr*-- Scopr 0 / 

Ti'diJiiif u/ {'imfrdkuds Aef : 

PlalnilfirS'lniRhaBd had, on'tho,.r>rc»«ion e.f her marriajire, B«nn her father 
Eg, 938 for her benrdU, whieh snni 'was entered in I'hi- farha-rV aoeovsnirift fn 
plaintiff’s cH'dit. The father'dii*d, and plain! liT's In-oth-er, the rJefejalant., 
entered the sanu^ ane'inot t<* her credif. A parr if ion then took phioc^ 
hetween p'liiintiiT and her brother. In wldeh pkhalff, heiny* a minor, was 
represented by her hnshand. It was ftnind 5 tint the hnskind owed Urn 
estate Rs. lAOO, whilst 1 ho estate owmi hha 1U, iPCb fiSid the not fura 
doe by him w'as. with llie minor phiiidiff's eonsent, aet oiT tbo som 

dae by the estate to’^the ]dnieJiff, and the balanee still dui^by the ImsbaTid 
was allotted to plaintiff us a portion of her sharti in the estate. Chi 
a snit boiriif tiled by the plaintiff' (after attaining' her nia*|Oiiiy) for the 
Bs, 938; — fTefd, tliai it was lievond the scope of licr duty, 

‘ thong'll he might have been plaintiffH guar<lian diiring her minority, to set 
off a debt due to her from the estate aguiiist tlie debt due by hSmsolf to ify 
and that the defendant could not rely on that transaetion «s bhnling im - ', . 
the plaintiff. Kor did it make any difference that the plaintiff, whllt^i .si? 
minor, assented thereto. The transacwon was really in the nature, of a 
eomra.ct and the fact that the minor was privy to it could not bind her* 

Ilafjaik Bihiniasaheha Y. Syahsa Meua ... ... ... ... ... ... Id 

HALABAR LAW — Adimayavtvia irue.re — LoJid jratAed far seri'ictf.< refiJerei; pfhh‘ 
to grant —lU'jht of hutdlord to eject : 

An adimayavnna icriuro in South Molabar is a jiennanent one, and where 
land has been grauiod nii it for services rend erta I prior In the grant, the 
landlord caimof: elect tljc ronunt so long as ihr- land remains In the faniily 
of the grantee. Wlicther, in a case when,* sncli a grant has !;>een made for 
seiwiees to be rendered subsoijuenily to the grant, it may be reHUined by 
dispensing with the services or only ^Yl\o^ ilie servieos are discoiitiiuied 
and the necessity arises for having tlieui performed by othorJi.: — Qtt«r 0 . 

They ym Nair Y, 2am or in of Calicut ... ... ... *.» „* 202 

2, Debt incurred hn Karnavan and senior A nandmmn for ^miM' 

of Tarwad — Decree for money — JAahility of }noveahle property of 2Vr?r/.rd ftt 
attachment under that decree : 

A Tarw'ad consisted of plaintiffs and defendant .^ Kos. 2 and 3. Defend- 
ants Kos, 2 and 3 were the Karnavan and senior Anandravaa of the 
Tarwad. A money decree had boon obtained as against the Karnavan and 
senior Anandravan on a debt wdiichhad been contracted by tluun. for the 
benefit of the Tarwad, and, in execution of that dem*t*(% certain moveal>le 
property belonging to the Tarwad had beim attu-ched. In a suit for a 
declaration that the moveable property of the Tarwad was not liable to 
be attached and sold in execution of the decree: — Tleld, that the property 
was liable, litiachan v. Velappmh (I.L.R., 8 Alad., 484), a.nd Qomnd^ \\ 
fCriBhhm'^ (I.L.R., 15 Mad., 333), discussed. 

, Felamiwii V. Brahm Mbe ... 375 
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^ , ' , ' ■ ■ , _ PAC?I5 

$ * Di'Tt'fhithTi of pr^‘po)'f>f '-~AppUraiion of Mai'ttnuA'kiff&^ijditi Of 

Makki^ianrxm Imo — Pt^t^fiPimpiioiL tcht^rv ihepto>th% Muhamuiu-utn ; 

In KoHh whnro thn flovolution of j-.roporty ts in qnestion, if fcite 

late ownnr wafj liy t}H> Muliamirtadan la,^v, iW prc’giimi'ition woiiltl 

Po thaf'. ihfi Itnr ^tnwnin^ Iho tlovohifinn ef In's osfato would 1.x? the 
Mnliamrnndan, law, nofwithslanding tliaf- tho deneased was, throng'll Mg. 
motlaaa hitt-rrgtod in rarwa.<l po‘*p<‘rtv. ]n Asis^n'i v. Pothumm.N, {i,LAl., 

2 '^ MjuI, 4iH), the pr<i|)erty. the levohition of which was in (|nestio.n, had 
belonged tija |>erson who w'ns adniittodly n’OTorntal h}” I\ruhammadan law* 

That cage feiiordd not la* mulergtmHl as lying duwni that in evety ease 
between !\fuha'mino<ians in ISToi-th Malabar, e\a*n when they are inernhers 
<'>f a Marnma'kkaravain fnrwad, the deTulntion of jwooerty is governed by 
the Mnhanimadan law until tin' e('»n<,ra,rf h shown. Where tiio deceased 
has followed the }^ranuiiakki.tayanj luw* !n*s sdf-aei ftiha id property pasges, 
en Ills death, to Ids larvvath 

KiOililuthi (ymmrt y. Kandp WoHhin ' W 

4 for fxotl period ’^Ktwarrdar to enjou poriion of product'' 

for mortiP-o^e'-^-Forfeiture net mifaUed hp (liBoltmnef' of ' 

nm4§rt>mr*B' iWf bo hinomdar-'^Snii to recover f he laud -prhr io e^epimf ion o/ - 

}\j tlie iesuBS of It kaiiorn deed, a tem of 59 years was pron'drMl .for its 
rialetnpflnii, the amount was 'Hs. 5i>0, and the’ kanotndar was to enjoy a 
portion rif the |>t'odtiee f»"tr inieresr on the kanrmt and to |>u>' the baianco 
of ihe pn;tdiic«> arintnilly to the mortgager— the jmnni. Prior tt.'> rh.o 
expiraf.ien ef the term, the kanonidar disclaimed t'he t.ith* of the jimmi, 
w In »' thereupon ^ir 01 ^«•h^; the |.nT‘Ment siiii , elaimiug tlie right, to d*) go In- 
t'caaon of the diiselaimi'-r : — /bfd, that, the transaet.iou was an anonwlfinH 
ntoTfgage iimler t lie Transfer i»i‘ Property Act, and not a lease, ' and the 
(li**e!;dnnT of tin- houni's t.itle by tie? kujnondar woiiM not e.niai] a ftoTei- 
t are as ouiiMe tie' i>‘imu to sue for i-eii;'oii|'itif,ei nf tin' mortgage before 
ih'‘ r\pi) ;r hoi ot g;..- oP years, 'liif suli was i lierefore pronuittire. 

Rammi ^\i)r s\ Va.^ ^Ae'^'ait Nit<>/^.o€Arip.:ii 20 

--B'EVEJiTUE EECOVEEY ACt II OF 1884 s.. 82— 

P'ovvhfe’f of itoo? tji ih —•■■£ioh//hpif to jm/i f‘<nanifjr Impniremenin 

Wlicre a kano.m was grantel for Rs. 5, ihc jenmi ngreeiag^do 'Paj the, 
icnnnt ihe valin:*of iiig itnp,roYemen.t,K, and it wim not, 'alleged that the rant' ' ’ 
reHcrvefl was lowmeihaii the omml rmif. far vmd.. hoM, and'? he object of the 
leitHc was fi'i bring waste land into cnluvatiou :—Uti-2, tha.f, having regard 
ttt the smuli aiuoun? of the kanom,t!ie tran>:n;f ani must he regarded as in 
iniwtanee a lease; and flic engagement mndo by the jeiiau to pay the 
lenfUil the ealiie nf In's improvemenis uats binding on the hadieed-or under 
Beetioii M of (XI'admsI Act .11' of LStfl. A pnrehagoT of tlie land at a 
rcYcaiie »iik? was tlierel'ore hound lo pay compiniHalion to the tenant for 
impi’i.vemvrds hefei-v' he could obtain I'lossr-sgiim. 

4\h<p;HAJ Kioiih' V, Alidihn Nair ... . 818 

IIIW0B immS*:*' i ’J'\' 1 L Flo n:.F;i O' R s Ct'» P i‘.” 

MOE'T0A0E— .le'o.o' e/ ecca dati'-'-Consfruciiont-'-See CuxsTiua tion of Bocr- 
MIOOTIIBBI mmMWEmB^FaiPnent^-OoMrucl of pHrchase^-^IImdi Men in 

/S'O'I r 

|h'fe!ida.!ifs agreed lo stdl pnddv to plainr.iff .on i'he'teims i'Jiiit the ■ 
bul.'oici* of ^.|•i^'V'|vr^co. idler giving credit for ah advance of Its, .1,000, 
t>e 0 \UI fn phiimilf uri delivery at a place mentiom-d. li was agrmHl tied, 
an a.ssiynnKml of u debt fur fis. iUU and a hundi for' lls. 0(K> should be 
j'ynvptesi uk fciyfociit of the atlvantag Befendants sold the paddy to a 
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of fo Inivf fiif^ prfiiv.r rat, «■•««{ r^'^nt n«:'H 'tfi 'U^^iiMik,n 

it! a Riiii. for niTcais oi inrss flat# ni rhs'> nuAl iri:ri:A litjt.er* 

isilrimo* tli<^ w'lii', luifl H«-i' Invi! th“ t'L'ys* i.f l||i^ S.Hji M.Sf,T wlsish ihi' 
rei)f< is payalilo. >' v- Ch^hv-Z'^m' -^'f, - 1. 1 7 

,2*25), &f>r»i*o'V<’f<J|. fri'MWihi' v., mipp^i : LL.K,, 21)-, 

owrrukHi, *h no in fhn l-r* 'vr'4>!i 

in iflift 'iiw^pp^lirsir*! jiwroirtniti tK^'* i*'‘?it., thf* Citnv! >s itj pro^'.-'nl r4 
pattn tf*nil*’ri'il hv .^i-A in wisirh ih'v tnotlitirfl It* 

'>'• : S* ■,■"■-■■;. ?j ,,, ... . ^ , , ./, 14.1 

,MABE1S Cl* m7im^S^f *• hxshumP AXf> Tkna.vt,” 

MAHOKEBAH BAW — Paro'fr-H r-i^ fafh*^^^ iuMt h^Ut^-in hr&thtT iiw<l «!»#? -ji'Mfcf- ■ 

SlMer rfprf‘>f'‘nt€d hv hu-''' mifl-'-'Bt'hf h» hus^Hiad ^t4, r-f a-j^nr^yf tiifiSMS.f 

(hi.i^ io A/-? /pf ^hurf.'-^ Sc^pn <"/ >j>'if,rdia:'isirip'^ 

Vi'dJdiiii 0if PPifiirfhanps Aef : , - , ' 

'Flftlftliffa hm}, mt thf^ td lun- 'lanrrh^^'. 

Es, |)1B fcr bw born-lif, i.vbi<‘1j <n!n 4'nt*-»r^v'l m th^* fft'hrrV 
plaliilitrH Hift fijTl'tor tlk’sb ^k.*IV^^4^4n!■„ 

ihv* mmv. nnifnuvt bos* oioslit. A tlu-’n f^>n.k 

bHwt-on pbuTfUirt' arul li^r in'uihi^r, in whiob plain! i'rt\ l>»'nria a min«>p wsis 
reprpssontel bv hor htsHbatob It was fhut sho wosi tki 

e.'^tafo 'R h« 1,7^*0* tho n*Ktut« owo*! him 'l-N. 'liCh^nd tko »ef* s«;i« 

cine I'jy him waR. with I ho phu‘i'M*iff's &*'''t asriiinssl, the Rnni 

dne hy the ostute ti/fha' plain and tin* baianrt^ ’^riil dno by rho hiiRbimd 
wasj allotted in plaintliT ns n pns*Hnn uf hf.*r >ha!*4' sn MSptSta Phi 
a anit ludiP4* filod” by ilto pldnt.hT (nfiam attainsiig' la^r IVm the 

l?B. !13B >- that if %v;jh in-vosnl ihe of h*‘r luwlmnd's duly, 

ihnng'li In* njiirht Inivo hoop pljijpitf.N sjru?irfHa« dvsriPir bin* ri'ifnoi,lty, to 80i 
off a rii>lit,dtie to Inn* iVmit the i.'Staio H^aismt tbs? iii'‘lit cltio by lilttself to it* 
and that the dohmdnitt otmid not. tidy on that tranaaetiori InVidmic oa 
the plaintiff, ‘Nor did It. make any diffevonee that tiu* while a 

aiinorj assented thereto. 'tUe transaouon *was really ia the laatnry, of s* 
dontraofe and tho fuel that the minor wm t»rivy to it eould not bind her. 

Bai/ath BimmaHahehar. Biialtfiu Mi'un .,, ... ... .. ,., .-. 

MALABAR LAW — xidhuapaviika hm^rv —L> nd ;??*♦■ <.L -' *• r rr.^cv- /•■;<>,■ ?*-’rr ' r>~ 

tf> gt‘ant~~-Rij'ui i<f hnidlord bs rj> rt : 

An adiinayavana li'iiurt* in South 3L*daba.r is a |■ior^mno'l!t r>rir% and ivhoro 
land has been fjcra-n It'd on it for Hinadco''^ roMthpmd I'lri'or to tiu* ^ifrant,, tliif 
lantlloni eatinot cdo^-T tin* tonu nl loiiji as tii*' land rtmi'diis in tli© I’lUrtily 
of tho grant, ee, Wludher, in a ou^o 'wlu-ro suoli a irront has hoon made hrr . 
sorvlees to ho roinlon.Ml BtilaiiMjUoutly t.i.t tho ,irv:-ipt. it may bo roHiiwiod by 
dispensing ivi'tii the .services or only wlum fho sorvico.s are disiamtlmieii - 
and tho neeessiiy aris(*s for having thorn porf.»rmi;d by others. 

Theyym S<dr \\ Ztmayai of Calkul ... ... *». 202 

2. — X>ehi inmrt'eil hg Kama wn aud st^-nioi' Ammiimmn /or imqfU 

o/Tanoad — Drcrre /or ni 0 }ii>tj — 'L{M>Uif(j of mfurallt: iiYOjit'rfp uf fnf»nul In 
attaehmmt under tliQt iheroi^ : 

A Tarwwl (jonsisted of plaintiffs and tlefendanis Xos. 2 and 1, Dofend* 
ants HoSv 2 and 2 were the Karnuvan and Siniior Anandvavan. of tlio 
■ Tarwad. A money decree had hm^n ohiuined us against the Karnavan and 
; senior Anandravan on & debt which had litteii contracted hr tlpon, hm the 
;, benefit* of the Tarwad, and, in ox<‘cution of that e-i*rtain movealih,*' 

property brdonging to tho fflarwasl had la^rm attuclu.‘d. In a snit for a 
declaration that the moveable property of the Tamvad w'as not liable to 
, be attached and sold inexeoniion of tlie decree : — Tlelif that the pro|ieny 
'wsjs liable." UUachan v. Velappanj (I.L.ll., B Had., 484), and Gomndt^ v, 

(I.Xi.B., 15 Mad.> 333), <liscus.sed. 

,,, 375 
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3 Of’ o/‘ .'Uor^/.*r'.';MA'ff/0;.fjrf-'4 &r 

3iakktiinij:tm //fjr— ivhrfi: Muhjt-nh.K orn ; 

la XoHli ^falubar. wboya tlio rlrvolution ^’if prnpsa'f y Is in (|nrj=-'! ioiif if thf‘ 
laio mvnw wa*. .eoverncij hv t ht'* >ru1ainirt}n:Tan law, fho arrsauH^f i«}n Wfjaltl 
I'B font fin* law g<w'nrn!n<^ tfa* Ut-v**lutinn cf Itis! ws?ak| la? tke 

Mnlwimtaafliia law» notwitliPiaadia^ that, lha fWeasr'^ti wa% 
aiofliia', infatn^BfosI in tarwad pr>'^|ii‘rt.v. In s\ PtHhiuts wn, 

22 .Mfui, the prupm-ty, tln^ h'vnlntinii of ivhk^h was in pcN'Sl-itu!, had 
hi'lune'iHl to a |>prs<»n wUm w'i!< a.haif t ‘sUy \>y Malmrnin'olaa law. 

Tluit sliHiihl ia»t in* aata rs;. -?*)■{ as iyui-^^ <hnvn ifrit in i'Vviy fa.st’ 

hotwooii ^F5i.liamiij3d:ias iu IShirtli Mnlahnr. aviai wluni ihyvan? taeuibera 
«'f n Maruniakkafayai>i farwaH, tla* t'hnadafiaa »»{’ j riM»arty is u<'V«a'sa:a.l by 
th«.‘ M!jh:iuuija*'l:ia V.tw uiiHl tlu* c. aitrarv* ih iiiii''W\ s;. \Varr«« tlu' .'b'^‘a:iS4M| 
has fba law his sv’li aM'iniiH-d |*r*t)a*riy 

i:i.i Rifci doaTii. to bis Tarwad. 

KuiAiirihi iAnmii v. Kiuhiy MAihin ^ ... ... ,,, 77 

4* — -laiwom ff^r y‘.,rpd pi':riod'^ KmmmdiXi* io enjhu ptniim r#/ pmhcfi 

/m[ a-'d !m di^^ehtimer o/ 

iifh:^ hn hrtwmdar' • Siut fr) n^ct^var Par ia>'id pt‘U>f §/ 

Ih tlm'ff^ri'm of a. koaoia divd, a form nf aO ynars wa>' providi'd lAv its 
I’lio amount was Ks. aOH. and'tha kanmiakr wm*h tii onjuy a, 

|w?rH'"a: nf tho pr'shay' faj' inttaa/s? oa ^ho kariom ami to pay An* }.tuinnnn 
f>( thin in fhn i'jua*fuaiy4ir—f bn {onmu Prior ?»« ilm 

axfaVAfmin nf tht,‘ rorm. tb^. hamajular disaiaimrd tljo f irb* ui' t ht‘ jrariit, 
w iio t,h»*iwa.ii*r)n I'jromjbi rtio pmst-af sub, ahriaa/aLr Ui*’’* 'riirhi t'o b»r» so by 

ri'j'iWa >4’ f lHMbK»‘l;nift»'’r . - tba^ tna friHa^^acridji wa*. aa an-Uii i li'Us 

nmrJwnip* andor :h.» 4‘raasiV sm 4 Pr.,*|oryv \*'t. aial nor a, loasiu :i«id flu* 

r *4 tb ■ ioami's t iH'> In t'h« kammahr w.uiM auf, our ul a for.lVM« 
r no’ s.i ;j n ' ^ . .b !o buo y-aitb t'» su;'* t'-a' rt'ii*'m|aii ,fi of tin' faurf^^aifA bafara 

; I i ^ xpb.r ‘-■■*1 id' "':U' ;Vd ncjo ‘|b:'" "U’? Wa*^ ). hr >■■•:* f> d'O ]«•'•■ (i .U* UO'. 

•EttwiaW V. Ihi •. .'’h Ah-..;hr!r ' . . ... ,,, 2P» 


..■ 'HEVENtIK SEmVEEf ACT fM.^D'EAS— II OF 1864.8.32— 


f' .t’r r 

■ !'jf« ; ■! 

b/rd :r , 
j: > ■ a-r 

■yr^'ra ■■!•■! 

■J . / 

d.' /./ d 

f.r pro, rmi.'b 

rtii fit- 

WbiM’i* 

fl b.'l ?’.>■'!»!, V, 

,4 «<•} 

- 1 b.m lb. b, 

Ann b.!t{jb;n:o 

'obi:/ fu pay th-' 


Inaup Htr ;.b., huiorr'^ rintUi* .,. *na1 fi u’a^' n <* rbiir.,. | ib;,* th,*' rf*nt 

! rd 'Wn,s StiOrj- b'.HU i!’'- r ; • U-y •. ■•; I ,h ba-ul “R.. rhj,-e? uf tbo 

J-' * ' bj>in‘„r un'srr land !no,» ru J t ; ■// ' >\ ^h;.\ h otim;' rr.uau'l 

"fo ![•■«'• ar.,'! i.U) ■:tv. of rho inr;'. a,-.', k'n* tr!i!:.’';'i'*ir,i'.'-u hisis*? I'U" is'-yurdisl us iu 
sib' ^^''-irr' • t h •• r rJj:} fho f?'tr uauumuC m,'Mh‘ liv An* jrriaii rn pay thn 
' tnttnni t!;t‘ valm'^d" his i- aorov^oarinH 'Wu:-, idfu!ba„r on thn ^ haliio»tt,H' mikIv'I'' 
inyili.ui .12 of (M.'r'nasi A.u II of ls»;b y pun-bu^nr ot i.fa'* land at a '' 
r«vniiHr* sfib'! was itn rnt^n'n bo .r,rl m ;i.,,y «• -no Mi'.-:; .. fh,;, {vnnui for 

iwi|d"«nM.sw«M?ts hn‘i'orr In- rou'd j. s , ....b n. 

M'^ppisff Knnh<.n>f\''ni v, .Vub' ,., ,,, , . ,,, ;iy‘;| 

MIIOE 'M/iun Vmr tr-rnir <1-; 

MOB'T0A0E'.— >'\ T-- ^ * .o - i'a^v nr Hoi,*r. 

MKN'tb' 

MEmnmiE IHSTEOMEHTS— la V/ -^iimnU iiihn i» 

pnrt : 

|h«fn?idi4rns fiu'iTnd ?*■» .s*-!'' panbv 'fo p.ij|i,i3 if!’ on rim tMina thrl llij'* 

bn!;3»r-.- r,f i?i. f rd'o-r '.: ivi?;o nrisli: |n,r rn* udvai.o* <fd' Ks, l,WilhsbMyb| 

dr ^‘aib ?A -‘U dnlivorv af a |'4anr nn'Mitjorntb It was nyrmi 

an a's'siy’/r'fO'u:. rf a .-b-Ur bu* Kh, JiM.f and a humli fur !?«. bi.fn slmiihl 
;mi'r|,f*-n,'| ;ov pr.v MO'ir: fd ikn ildvainan * fob'Un’um. s ^;dd riiop'.rfitv tti ft 



aEsrmt 


party at a ma^r a" 

l,reneh of ‘-■<'“?«‘‘=V “f iV. uL !NW w,”v »grv«.a »■> »K. «.,. pv> ■ 

;i;,?;r'r'&r.i,:N;;,o;^ 

,tl:i0 price had Sn-cn p-.ijd, in di(dnr.f Hh. iiut 

latter \vt*iv d 5 V;h*‘n-»art d. 


KuttayuH Ch’-tl'j v. ChrUn 


PEKAI CODE-ACT XDV OF 1860, s. 211—/ t-v-r. ■ }a r>..i, 7 C- .«;,t 

ram/e fo FHter , . , 

■Vu iHVii^ntioii of mui-a.-v mi-io too Viit.iiro Ma,<if trot.' (wh..',. (mai'i- 

s«;io« 16 ot .rtLru;,::;; 

ht a-Vharyo- wJtUik tSo- «tca,.i,te of 

d tho In.iioo Pooa! .ovn thaosU tt X’ f tr . 

t,h.! ittStiHitioti of ofuiunal ,,io.;o,.. ..»;■* ao-1 «v.-.i^th.,. r.u iv.. V;, 

CoUow it owinir tn tne pulrH- rn.cuHn. i- M.. . . ^ « 

Chemui tiVurdt v. K>v5fr.*>-r ... 

^ ^ : /tJJ'V’C-” 

mhicidtoxiriting bn Poilf^e : 

A po™.m was oonvu-Cd. undor s.-otiou till of rio- tudioQ t*’ f. 

1 -il 1 ‘I fast* chavir«*. If ainieiired that the ncevinM hi\A stut^ni 

a?ri\>lLMdBcm*\lu^ ^h*‘ pru?a*0uaiin wirm.W'w luul s^tolwU'iw 

.■•oats luiat.nstt he had mode this stiitfsnt'iit iiifending to s»t the priori 
r,; irlKaiost ?hoso persons. ’I'ho s.uutm.mt “«» 

O wrfime iuHePOrdam® with the retmivemeiits of scetion la4 <>i tkeCoae 
oECrimima I’rocMtciavc. dn its heing contcu.led that *\“;™,”7raa Tli 
tlenoe of a fn’se ohavge, within the meaning ol secHoii ill .- 

test i«-did 'the person who makes f • "’h 

* in niijfinn :i'’^{iiiist'v t he rter^rfoii -'r;^ nrtsi uuOJri rm tn.n„,,. j 

S 2 ' tTrariit hoi;.." dear from rl!o ovidmi’e tha' the apm.-a dul so 
inteiul)Vti fact fliat the stat.-meut imuio by the am-nso.l to f im o-‘‘ '' 
/.no^ov Irid not boon roiliiood to writing in ao.-ordaiR'e witii wa-Uou lot ot 
the Code of Criminal Prowduro did not pret ont iho staromout made from 
being a false charge within the uu'amng ot that section. 

Sfat/appn Enddi V. Emperor 

„ s, 353— tlsiiij crimhi d fi>rce tu il.-li;r a jfiiUic 

• ^cnant-SJifru h>j pnlkc on promisor ••/ .<mpec.U;l p.T-mi a' >djU -l.ooiHi« 

police ' * 

A police constable, at inidnight, entered upon ihe premises of a 
who was regarded iiv the police as a snspie.ions character, iiti.l knocked « • 
his door to ascortuin if ho was there, wliereupon he. earn.- out and nbamal 
and mshod tho constable and lifted ii stick as if he were about to hit the 
Qonstablo with it. On a oomplniut being preferred uiiilei sectiu.i dnd ot 
using criminal force to detorapablio servant in the e.vecutu)0 of hm 
snty^—Heid, that the offence had not been committed, ihe constable 
WM not engaged in the exeention of Ids dnty us a public servant and was 

' - : ' teotoioally^ gniltyof honso trespass, and his action w'.asealeulated tooause 

■ V : annoyancJto the inmates of the house, and was msulting to the aocused. 
^Wwas iiistiaed in causing the slight harm which he had inflicted on 
f -rhe latter could not be regarded, under section dC.iw acting 

: . ' . ’"m good faith under colour of his ollioe as his action was not anthomed 

■'.'"■’by atiy circular or order. 

V/'\},\:,Vorasmy Bm^ero^ ... ' * 



CJBITKKAL INDEX, 


sH;<V '" ~i.* o7:“i;:;y - 7'“- »->.« ,,„ 


S«|>/.V£4 
^Mhjvct t'.f nu'i* . 




c^#s.t-Bmrli8 of its drcuiwforoi.I.. Vi?] »»' Jo.Hiiiiui,,s' 

jMirt of'ihi, diN^nW fo^vitS *^^iu*Nwnio| 

i:«i.r.»!ies l,r Hk.. isitat-itanfs , l' 'ju '■!“', '/",- ''!v'^.,«-.^i,.i.v( f'l! 

‘\<-ha.ik»'MouutlUaT.-ii.l‘,ri ,, . "■'•.'-'■.'■■'‘"'.'■-Si V' , ’ 

it>viu«,is,.i'r.n-w»i;,o.. I,,;', ', 'f,'' ‘ '■■’.'=‘1".' - 

i'i.mi.ai! fl:.. ..eJiank l,.,.i. ‘I" I;"', •>“». j;.. ''.?; ,.; 


' i'iVtiJi I hi 


. I , 'O' }w. ; . i' , 

f'ifi'h, jjitd' ’U'or,* ■'■'■i’ 

in^hi li^;,|s i?i, t?n» frt‘x; tiu-H'* in «,■ 


i<V?4 

I '">*i 'V, ,.i‘ ih- 


mm COWMCll^Pr.frH.^ ■ 

>« 

:rt'’ '! h,-. ?] i' I # » 

I''’ ♦■'■•) 'ii.' .ii'ri, '■'■■'ii.i-i!. i,, 
i-- ii-: .’i ...i - ■■ " 


Im lh> ntnifi^r jp,/ 


^ ‘■'■-'i;.'., hi Uu vjii ;'/j; . i y ^ 




PBOTOcUt SMAU CAUSE fOUSTS ACT-IX OF 18S7, a i« 

IVsif:.,,,.... 

wi,i..M i.,.4 ' j | Sly I’. :;;.'...! i,, s^f, ..h;*. ., i„ 



xli? ' GU^EUAt ismx. 

r ' ' ' ' ' , ^ ’l*Ad« 

Proviacwi Smail Oan&a Aa*» ilmt.^arca a.-aaaa:.' *^^4“. vv;o 

OHO of a iHil.us‘0 oogtiwaMo J»y *'* ^ Cau-r^' Caurr, Ilig'li 'Goiiri irt* 

Bofe boGw! to sot- mulv tha doorees of tho Uiwor 'lm% liti m tliscrt* 

tion to interfere or :imt, aeeording* to tlio s«erito of S».f-^?#-^ * 

GhunAer Maifra ?* Krhfo (iXM,, 21 C’;de,<. :ii;>.|>roved 

and folloiwd. Bcphs^'-^ioih aheliim- v. Orr, (IJ',..ir, 2^1 Mi'icl, 116), n«»l 
followed. 

' Prtfaw€^^/iovfr«rf X«on5ad»ri V, I A^Hl'rffwdri ,«* *«», #.#* .;_ »«* 47S' 


BE0ISTBAXION ACT-««*in 0.F 1877. S. ■»/ . 

/*■ Trar.yirr «/ 

Act — 2F of toHii, r>d 

Two (locnments werr {-*-n j.K-'Od iii «?vs»lejic<n i>ii© oC'wliieli W'ftiitt tew» 
an nbsulut.e This 4iucuiu»-ni hud hof^n reg-i^steml. The o.tlii<'*.r »;l>e^ii«iit; 
(which was liut cla-ted} hudt npi^iron^Jy breo written <X'»nli>m|'rtir«m3cm«ly 
with the llr.sf, bni if bad not been ri-gistamL Thtit^ .doeimient |m?parle4 
to show that the fran<;o-tto;i between the piirties wa« a mort,^aj4e ‘H/d-ih 
that il'o second dot^ument could not be rceemal aa ovidi'nce ol‘ a 
fransacth'»n not Wow Ks, l«Xh and that the re^isiriition of the first doets* 
nient, which w’as on the faeoiif it an nbsnlate and nnoondhiottri'I ^ali\ coniii 
in it he regarded or operate a-s the registration of a rnorcirage* Though 
there is nuthing to previoit the whole of a linodgage f ran'Sac!'if/;’. being 
rerhiccHi in any form to writing on didevent papers, whvdher liifso’hei 
together or chduehed, y<‘t the rotpiiriimcats as to registmtioti rannwt be 
said to have Inn'nit eompVied with if some of such papers arc- regh^eretl wliiV-' 
others are left unregistered. ^ A doeumient which gives a |»rsoi; a right Ui 
redeem a 'iiiortgage on immoveable property on paymenr i^f tuermy «:reH!cs 
an interest in imrnoveahlo property and hn vegisf rasieii is compuls'^nw' 
under section 7 of the Hegisl: ration Act. 

MiitiiuTnikctfitchetiinii V. I'fjivMa V.mh'ihiAwhqmG .ITS 

2, — — j S.17<— ».l;/n’criifW/ applk^* 

fiou-- d!i/«der{<ene‘?'d. aancGonirv^ applleathn . — Oommunicaii^u ti> upplictcht'-^ 
Df>cutni*tit noi c/xpr^ssed to hr for over-lire lears nor for rent excrrdiirj et* /'Cr 
annum — Nevettsitii for reois/ration : 

Application was made to a Devasihanam forsmne woHte land on dnr?cl;:i-^. 

The inauager of the Bevasthanam sanefiuned thv ;ji\'in: hy r iuiin .^vme.d 
on the darkhast application, and this was eomninnicaf<'.I tn thi- a|Vj,ni‘;ni^ 

The doournent did not in terms purport fo ho for a peri- mI « exceeding liv-.' 
years, nor did the rent reserved by it. exceed Ks. do per atirtum : -/I- ‘o'. 
tliat.it inusfi bo taken lobe an agreement to lease and. in or.n«o<i’uene. 4 , 
subject to the provisions of I ho Kegistratiun Act a-s if ii worr* a h;ase. 

Bat, treating it as a leise, it did notroqniia; registralion under f;rTri<m 17 
of toe llegistrafcitm Act. Jr did not in torms purport io be b-r a, iMude-i 
exceeding five }'ears nor did the rent, reserved by ir v^vcoed I*-;. oO por 
annam. It was thtn’ofuro exempted from regisfratitai by tfu^ noJlhciJi-on 
of (Government, publlslioil luider that sertion. The criterion ha* }-.urjKiwf> 
of registration is what is expressed on tho face of tin; documen!:, nrst w hat 
incidents may he annexed by custom to a grant ut’ ih^ kind. Kven 
though one such incident may lu* that the gra nice is entitled to hoki 
pormnnenr-lj, anotimr womhl be that rho tenant may reliniiuish the hohhug 
at the end of any fiisli, and tlierfore before ihe expiration ui live years. 

Raniitf^iramu Ayyay Y* Thirupafl.i j^nik ..< ... ... 41 

n — — ... — — gg, 4:9-^xluihorlGj to (uiorl in tonitin-j ti'i d 

not contained in a a'll/ — Gocumeyit not a tcsfenitmiartf dinp^diion of proptrth: 
md not regisiemt -'■l7irariiUhj~- Evidence Act I of 1872. .>■. 

AdnimsiHlitii oj eciilence nf aufhcrifij to adopt : 

In a siiit for a declaratiim that first defendant was not the adopted son 
of plainiiffhs deceased brotlior, tho first defendant and hh mother reliod ^n 
an antooxity to adopt which w'as contained in a document 'wlikdi they 



OEXf?.IIAL tstmx: 


xliii 

pl«i: 

Hik'd wiiri » Will iif th<‘ <k‘ec*tt»o«l. This ihimmmt, wiiicli liiiil 
Wen re'^is^h.^red, and vvHiidi the ehly e¥hi*‘«e# of the *ltegwi »do|#tii>i% 
iiHtfinrised rli?^ wift' and fartWr ayiliorisnil her 10 |Mit inicHtie 

|5iw^a‘.yo'k>n ef the adf^pled s»>nftllihe pruperik>« wMcli tlie decewed ipl 
nfider a.oortam deeroe,and all Inn ijiU'iieveahle pre|.K*rtle$, etc% i-i/t-W, fliii?, ' 
the ilncuwit'iii was nni a testaniertarv di'^i' ■/'■’kinii ef iiropcTiv. iriihiii, tli# 
nieiiiniig of section 3 «d Aet V of 1: w'jMais aiitWrity l« iiflopt ftiicl 

eolJiiifg elai\ aral i'he direction tlierrW to |>iit tlio ia,|e|ited mm mU* 
Iw^sre'^sjon of tie.' property eo»!d not W eori&ir'ietl a» ft dlflse id the 
p 5 -upfa’ty* li was shiiply a afutcment i»f the ia.aiSiHinenees th»t »hottki 
ieioiU^e toHow on the aihiption, 'MnsitHtmil v. Jteai. 

Iv'V,-'' '-O' 0 At>e*.'//u‘//. (10 3Ino., .KA-, 27d at |». d! 2 ), refermt fi>. The 

*‘i -.uJtority to adopt bio’ng in wrinwif* aitri tjot hr-hig eonfainitd in a will* lt« 
rrpdshafien waa eoinptd.wy. Whether other evidenee nf «acli {nd'hority 
h.avin-r hee» g}v«*n e>>M)d h.iv*' h«“eti addueeii, iiudei^ seetioa Hi. eC the 
Ovitienee Aet 

f'- rntWitmiara MudaH x* 'Duraimmi MadoO'er/ ,,, *./ ?I0 

Esaeiowa mmwmmt xet^xx of isea e LjMrr,%Ti4»x/’ 

laieiOUS ENI)OW'MENTS-«-i/.o.du or- - -rt tie' o/.y-Oifw-iart heui ^ 

{,f 1 ', fp' ij/h*. -h. kea' ki'W.' qu h'.-- Ika>-t|:v:*- ■ Ctotil 

Ihitr ^'4 first ‘iMiViufji,? in fhe pras.'-nt auir, had psrsiMed ^>ver « 

ou"!!' t aft iis "* ^wanii ur I'ead. 'havinu' hem dn.';. a}>.piditt''-'l ta fisa? olfhie. 

In he Winrie* and Was adjudua-d a suiraH',;. ih‘i.,ir t.'> Ids lu}iat,o io» 

iifitl, noaihoitei! Vidyasamutlra as hU s>a'(‘"ss' (i\ fn isoS. V Id;, iHuiitmlrat 
iiied williout iioniinaf inu* a Htii've,\SHO.r. h? tie.'* s.anjr* year, and alder 
Vldva«amnrlra'a deaths a. wlie riaino'd th*"* n'elir tn lid dio «»|he«’ iu 

pru.rh eirr.(Uii?^t;'He’‘'s |■,5U’!;^l:•rt‘d th :.p|.',.ti'ie pluiaiA* tn it, Pirnf, dt'fendaoi 
Wies rU*‘n sd’d adv*' ait'.i «n't;.y iHed :ih»'r ;!,** ius?ran*'‘M i».f Ot, • {-r. is? «nit, 
ivtiiel; was htMae'iii hy pldn»hV f-r .? d'-. !;:..'i>'i{ rtop. le* had le-eii \nHi'iiy 
iippein't’rd arid I'l a' tie- re.*.>Vfr\ uf rle- |a'Mpf*'Ty l.udtniuhi.’* in eiidl ' 

Od f '4 tii'at |..hdi!;tfr i\ ) \ e \n\v\\\ npj>ndiT.»-d. As.sandng tltu; the ’ 

I'-f'H T w'i : ;■ •*, ; ■ » ,.p;'Md;' 5 t:,.vi 'd'* |■'.''*^^^ ';* omI,' s i ''whdeh Vi;H 

'* '''i-i d V' n.« va ■ao''y ■ :* f.- •, • •■,. ,•>»;; v,y' p,,. 

apevdopa-n’ ^ r vd tiu' loehed ,.; f,'.. „ei' . Id;' o d, d JM-Oi' - - d- ..d 
rd, I, he n.e a We t ’fri/'O''*-. . a- t .di d.- d .,i ,■ \ i da. - wi 

r ‘I:,*, fund’ h/.el led- lerieit^ d Ids p,f*-dd, o dv la as,.n >.0 n'< lOs^inu' ''"i 

d’d,^' aj|.'rK:ei' e ) ''e. e*. in 4*i;,!if!f''r»ed, 

1 ' je.d;' .t ' d..a, ‘I"- ■’ "dd'a . ,,'r d!''';ra?'ik-'rdd' 'd u o-sn|df‘ h :f nen'u 

t '■ i . .1 I ■ 'r , . ! •*. I -e'l, 5 .M • . yy d. “ . I '■. ;e > " ■ ’ ^ >.• i a ■■ s no ;n j" i«, a i ?!!.<■ •■ 

1 ‘ •■■,’ ’ d' f I i,':*, at."d' IS I hf ' ‘'.ei i :!{e, >e 'hii'y %s «'.ip '‘,-i d-r,' |M’it,-nn» 

■ ’ 'd t.’, I’dt.' Ie'1’4 ?■! ' 00,0 U n-* ■ ^ . oust*-'- d<,t ^ 

"'f/ry.- .i'.’.'; d .t ;?} . ;,?! I ^y;"' * i")'('lihdn !••.,»■ y. .i| ,■■'.• •■>■ • ~ 

di ' nj-' e-.d ; *! id,;*'- p-r' ^pef* i-i d-i,- iiir jua- ii< a" i %'■ -U fridfl 0 |d'r>fe,py 

s*-' y '■* f , t>» !’ f ).'i d ■ d'd. / 'M"'' !d,,f'jnii. Jfk |,nH*'r t.r’r 

id:*- e,:,; ^ fi, <• h u''*;e dOe ut d •,• e: ,d, •■*,'!, eii.'i'O ldnit»‘d P) purptaseH 

’e.'a > t M d’,e fn.dtiOar f nr'y», '■s*t » adfO-'d -ns er elmrgvf*' will 

0 e ' hi/ue-: ,'4n4jh‘'' ene' n, - 'i.'-. ■».■', s-.a'"' lu-'f' 5 deo li.ive 

f- r yen*'nd' i-»‘d»^dMhs an- i aJet f'od'ae | :,.i'y. -—‘w .y-yr.fj^riate O) Pm 
le':s'3 'S. h ni e'. y*; i, a, f ;r.* /'*;> ■' ,■ ■, v. f t 1, 1 ,0 Jk, 2 Mnthj, 

f7d). 'raanan* ''d tfO on Ods, la,s*:ne'' -d *' in.tr? ,raU<*'Hs sole ” ir» hidin., 

|i ,ty '■?;■!'!■. adtsod-a! and hn » r'!(s.Hid(i‘» *!. j a.*", ,'.s n a'-' hh rrs|H,m'd,'{i!?(t 

:i 4 Ot far l-i'.'ird t'V e.vn ('-anis-''. 

Idtdif:'..;rf/as.a Td'*: ii ye>:e,*:; V. VidyCh*.-' i 7,-'i'riS' enii 41S 

Mmvthtim XX7 of ISna, n. -l a- . . .... a • y. .. . ^ n*.,/-. Iirt n/ imHie 

id -n . ;; ji. ,? p. i .•■.}; *l.\ >v *\>J I'-f'rKnif da ticr-.'rn-* 

fffrrj -f yp. , .- ^ a:tei ,t r. i\r.d ius'd’" % Ao 

d f:.j iir:n:*rM ii,n : 

lend Wa> **.*-0‘?npO-d fr-nu Oe* ;a3\ t.tf puhhe reVaiOte a f'le* 

'tine* ?tf the pvrnj.an<'nr. 4 ‘ e-h-ne, jP, Sa-.-ri m 4 ff ik*vyu!uHr<H XXV eti; Idi/i 

ihadf^re'w th'".U Idi ‘,f'rnni< of, -’it de.* x-^ rfsetieid' .serth.-nonO . haw '• r-Si-rveti 





'xliv 

* ' ' ' !*A»at 

to itself ?IUT entire fXt/rr.ivr e4 its eiA'nv:n,>n in r-i.ni? iitning' es " 

thi^ «‘.\ei«|>iien uf stieli Itmin frnm hnhilirv to |>.:tv I'lfiM'f^Hrrit'nt fo 
meiit, ai»i. tin* iHnnurun^nr wot Tlammu ol thelujvi rovnnuo wai* itta«le 
iiig* ilu* Kjti<i lanti : — ///'A'/* tUfit it whs^ to Oi»v^'ri«jien! ?o ineemf* 

ap'ulilie Ji^JSeaBiin-nt on the latni, that h tm period of Uinitatkni 

prcsfrilu’d hy anv law within whieh uunir fho («*.»verrenorjt theijld r'XrTth'Sio 
its iuvrogiltive of iini'Misiit^* »'n i.'irid t«> In*' d wkii 

inihlfe rnveiiue. C?f/h*’/r,r v. h' .Vi;;iii, eSo,j,«f|d Appr-::,*! 

Bi>Adiip<ii'i Jaiiuniadh’.n'i* \% '/Av S- ^:-.o * : SiaB ; r ,«S' C'-rf?! n’ .,. Ifl 

ElITKECOTEXY ACT(MilBEiiS -^¥111 OF s. f-- — ^ k 

af ienu niff's /av-pr'. /i; li^'r-’ fAn?; ’ai.' ., .ar {(jhir rvi<>- I'.'j v ;' 

An attneliineiH: of a tanant'a inmna. |>rojH"rty, Jiiade rnoi-r n,i ■ r*- 
year after the date wlnii the r»'nt heesim*' dno'a;** s*|.>ecilkrtl in tio-;' 
tentleret'i, m w»i wiflnn tin* fine* litnited 'n\ 2 of lhf% liont 

Act. v. Ntddo'? „'1.LJ1.. 13 >lad., ds^ionttei froiui. ■ 

ChinnipaUiHi Iht^n'r ^-nhirh'ivi \\ 'd'll 

% — , »i* 2 , * 6 : 

’I'lie fact tiiai. ilu* fuitui which im& keen ie,?Hlcrii:l wm a I'Ji'f.Mi i« 

no ohJecHan nut suit In'ing^ .‘..'uKtnined lunioriJu? Ik.nit Ur»eovery' ;\e<' i-iy ilie 
kndlcjnl cYcn if it he found that the I'lmpt-r vaieiJi were enily ».ir-r;. 

Not ie 5U1 ag^reemenr !*'» ptty a money rcrd %■> he' imyhed fr^rn 'r.e 
cirontnstarH^e iliaf rent haw been paid in Mr.'te') for a w©rk'« of ye 'tr**' t'Mf' na 
varyln|( nu.e?i. A'ee?/n< reyn Ihmsf li-.»r r. /hj « ’■’? e ., ^ !,h.ji., '^7 

Mful., 'llTh apiWuvod. Having regard tr» .fleet ion #d ot the Ih/M Hreovery 
Aot. no nu«iuei'und'u!u <4 idmattionH a^.'Hnyt. the linhinif «v| the h‘'enrt, of 
Firas Insfanee in ejiteCK (jn<h‘r that, A«‘t. A in a piifta ivs|idrii>g thii 

teM'Uf it* ho I'cHirni^ihle htr theft t, if hy hi?> iRrr'k'. n;s k v,..; 

|Woper terin of a leiianey urtder th** „\ci. espeei.iliy fetviuur ”0 

iWtlhm Htl of the ilerii i{eeuV('*ry Aet, w'j.ioii; |4\n idei^ h*r elaudessfh'sa'* 
removal ef erop«. 

Ihya IhtrHet^'aeai/ii Aypn Ho<r v. {Jhri^tu-.dt^i ^■'dmiSnsid'‘r'^ Ik-et;.-;;-/ Trill 

% . SS. T, 0 , 10 - 11 , 

hu !an’>‘fnl i*. n'bjrae'.* / -v 4 ; ■'••;■■■ » -r ■»•;,. ; 

The «uerk>ns of ihe i\hHh'a> Kei;:. lh''et'e,*>‘y Ae* iMeilreH Ae; \1 1 ( , tf 
IShij) Tekaing te rec.vtvery utam-arw ef rent apply i.Mu-eenttine.l r*'-!P *, ner 
to nmtH at- ra!'t,*s which have ye; ht he aaci rraito*ii, |jt an'icl** llotfi 
f^ehe«|nle li, of ilse LiinittHii'ii Act ■'XV ul iS77,'a ^'’ .■•rrears i,if ri'or ru-’ti/jK: 
arrears rsf ascertainerl retii which the tenant toelje I'kliirOinn tc iiir-,:, 

' which the landlord can elaitiJi aieh h' , ^^ae foi' : •■■■li* “•/, then 1'or.e., 

(reverii^iiig the r'leciston^ of Hj*' i'mirts in inoiaj ?aat where It necefi'C.rv' 
for the Irutdlord to take proeraM'UngH nnrhT Hte ^Irelras ,lcf, VIII 1.4 |,.i, 

have iht* pr»i|'H*r rate rd' ren? ^t^^ef■‘r^fd^HM,k tla* fies’en! »■! iiinn'0'jr.>n .'a a suir 
for a,rreaFs of rent rnns from t.he dale of j he hs«al dearer d*'ierir inif-u* lie* 

^ ■rent, and aot from the. ohiHe of ihi* fo'.li year whir!< U.-e ivnt *■•! |>a'Vid/iha 
SobhaNfidri Jppu k(Uf v, C/ijah/nnooet, (i.L.lh, IT Mmi, a|:‘p,r**vcf;L ' 

. : ^ ■ Brirawnln v. Boithumdri -ippe ilfOMhlaK., H# M;ei,, ::flh overruled. Tlavre 
is lao distineiioB lu ihi- rcApeet Ine w,‘ru ea*i*'- irj w jdeh, ii4 the 
to ascerrain the rent, ibt‘ ('tiurfK hn ve anpr.'fved of the patiu i oarliavd hy 
tlio landlord and dtoM* in whieh they Ijfoe njoddied ii. 

Manfjayija J/fpa k<io V, Jlfdi,a BrirahiUlu jfg: 

4» - — , ss» T, 9, 72***7’‘e7i»h f 0 / ' 

La%dh.ird\«i right to .^'ce ; 

Whore the patta which ha h heon originally r^-nd 'reel prior to tnmfiiitry 
fitiifc under section 9 of the Kent Ueco very Act was one w-hieh flm fenWt ' 

•was bound to accept, the landlord can sue ms the strength of such 1*^0 e-r 
^ alone, withoiifc atiy Iresli tender of parta, or eveensiMU t,|’ u nau'lihilca rdker 





■ ' ' , " ' , ^ ' wriK 

jodgmc-ru. If tiio pafta which has been oHgmally iozulcroil %rm Hof aiieli 
iiH ihe |r‘im,ni wan boriiid fcu noct‘pi and if if has been niodifiod l>y a judg- 
ment in a so,nn»iar\ ssn'i.und if before tfic csjnry of the fasH to which 
it relates the landlord has tendered tho ]vitia ns ainencled, tho laiiclioitl; 
can also riiaiiir.ain asini for ient under seetioii 7, relying on sneh ' tender. 

'P»nt If no Buoli tender has been made (and eron in a case wd'.ore it could not 
have Iteeit made b^* reason of iho expiry of the fnsli before the judgment 
was passed), the laudiord mn mw. for rent only if the tenant has executed 
a fuijchiifka wiuVli was directed to execute by the judgment, or if lie has 
I'cfused to oXiHuite ^ It, Though section 72 of the Ib'ut iieooTciy Act 
proTicIcs thal a <*fa'tificd copy of tlic judgment of the Collector' slialf have 
t he same force and eheei as a nmchiliku exeeuted by the tenant Imnself, 
the temn Ilf ^cannot bc‘ Bind to have refused to oxconto the muchilika unless, 

1‘irior to Eiilng for rent, the landlord bus made a requisition or demand on 
the tennvir calling upon him fe execute a muchilika in accordance with the 
jiidguivm tlmu in force. Oo.t/ of Tli/rda v. Darmal higut (I.L.B., S’ATad., 2), 
dissenkal from, Sluinmugn Mndirh v, Palnffli Kitppn Chefii. (I.L.B., 25 
Mad., ClliVh follow'ed. ' , 

/;«.*» A palranbi Nitiih‘ v. (hfhuapmf/ii SnllMirma ,** 4 

g, ^gg; 7^ 0S^ 30^ 40^ 1 B^Undtvr<rii rufht 

hwwl'l bn su¥rima\‘h ■-Brpiynd.e.ut im rAien'cma' ('>/ f^pesml -pyovifikhis nf 

Jc'— >■/ e?/ cc<om/o?< /aa* ’>'h/^re pmnf^iohy^not 

■ - -T ' -'ighi <■>/ 'Eih"' t c/t/<e Bi^fnfv on that right : 

rnociMfic cummoii law, a hmdhofdci' has u/f right to sell his tenant’s 
l!iieia'*st in t'hi* land for arr<‘ars of rmit- iii «■ summary way. That right, is 
given only by the lUmi llecovery Act, tuid prior to exereislug it the knd- 
iadder mm% hav'e eomplied witll the .speeiul provisions of the Act as to 
leiidt*? of proper patta and exehaiige of patra and muehiiika. Wiiere a 
' , landholder W'lm has mh complied, wiili these provisions, summarily sells his 
interest in the laud, he violates the tenant’s right.' Such violation 
is mdinnabh' iu a f'h.urt as an iufnugoinent of a common law right, 

■'! vh/it righ^ i C a.-*iun is me, taken away by iiio Sfatuie. The 8x>ecial 
■cmcaj. civeny-e u b’ciaiit by section 4'0 ih’ the Bent B,eC(tvei.‘y Act is cunin- 
liiiiv*', and i’ »‘p.yf ?..:■! jcimn*. t,.,. a<lr*pt it if la* prefers it to the ordinary 
l^r'j'Cc^’ding!^ in a Ih'viHfonrr. Tieuigh H*‘efica TS of the Kent liecovery 
Act r'»nly rehwH h,» i:|je‘ rf'n'*v>ver >■ rf drunairiv-i, the anehiriry romodios of 
fli^oltwiiion and injunction would lie even if ilu,‘ tuily rii**kt to oldeet to an 
'„■? f iiA'e."neni e, err* tiuit wduVh Is given by that Act- Thes4.‘ remedies are 
. wUcfc the rtefif IB one at tioraniou hiw, Mahotnod v. 

/ I I. L. ih, b) >T:td.,, enmmcHfed on. Mamayyar v. Feda- 

i.L.iP. II M.t.l, bPA. approved. The quest ion of iimirathm dis- 
* t-. .• >' h W'hc;,*-^ ’li' yiuri'li.-ix-r uf a icrautt'H iutemsf. in land takes, without 
d*Mi5iif. patta in ih»> ua»ac $>f iiiB vendor, ir will not I, sc open to liim to object 
’'■tie/ p.i'tfu f.’iua snh hu' a d.'i'i'irutii-m ihm an aitacliment was invalitl) 

,:d, ‘'ivci; I imely a r ha.' f'' ido landlord tdaimiug that ,his own 

■ OB' !■ ^'Utcred in i!'.' paint. Ay*jtir \\ Aleenatchi 

..'d hi J.J’h, 27 h,d). and .V ■'(')•! t<tui!:'nv€'‘nri Bn’cuuhtr V* Varnda 

y ; hL.h., 27 Mmb. ;;;t\ w h iv.h n*. 

ui'i'W i^iink-u'apjsH! Unddinr 4S3 

i, — . '■ , -to compfl accept^Hon 

s;,y '• i. /'Oh- « .hr ; .-p ' in Had— Power of Court to 

yu-’i< i ]! pi'Mr'rim-j f .r In : 

The nwm ’‘rein/’ as used in Ejection U, parau'riqdm (I) and (2)" of 'the 
I!, Kr.a.v^a^v Ar', !; p ‘ hr I-* . nust of cverv desenpf:ioj!j,yvhe'fchci‘ psjablo 111 
htnd tu laraa'V. i’-.'-i 4, ibciurfmn,u«4 (LL.E„ Id Mach, 52), explained. 

dll-re 'feat pttW'hlr* '-a mmey hr- a patn.i hc.s heen tendered which 
pfi#f|.ie» b.f ih,.- piUten: In h'mh sias pe.wer to amend fclio putta. 

llaj'H'Jirfiyoa?' u.'!?- a ’ ^ \ - u-'ua^‘\:c.tu M;<d. U.C.Jh, 425), approved- 

Ud;r?li.-r 5!. iu n-ua^ ru ti.»' chi Cl ihai ren Ms payable in money but 

iH a Ml!*' t-.,< di'tr-rmined by the ihnirt um ri'in-imuble would be a contract 
V. hlnn lov' mcanbsy id‘ s^c.dmn H (1) 0 Qwrere. Kent had bmi paid Jn 
hxtm 12SS fi. hiifii !2nS. raM-s whh*h had varied. Cm Its 

-*1 , 
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to itsflf tliG entire exercise of its discretion in coiitinuing“ or abolisliiiig* ” 
Urn exemption of siicli iands from lial)ility to pay assessment to Govera- 
mont, and tiioj ]Mirmanent settlement of the land revenue was made oxolud- 
ii)g the said land that it was competent to Government to impose 

a public assessment on the land. J/aa, that there is no period of limitation 
prescribed by any law within which alone the Governn^ent should exorcise 
its prerogative of imposing assessment on land liable to be assessed with 
public revenue. Gollector of Ohin<jltiput v. liosalram Naidu, (Second Ajjpeal 
l!iro. of 1897 (iinreported)), ap2>roved. 

Boddupalii Jagannadham r. The Secretary of State for India in Council ... 

EEHT EECOVERY ACT (MADRAS)— VIII OR 1865, s. 2--^Attacluuent hy landholder 
of tenanf^s immoveahle property more than one year after rent due — Validity : 

An attaobment of a tenant’s immoveable property, made more than one 
year after the date %v hen the rent became duo as s|)eoified in the patta 
tendered, is not within the time limited by section 2 of the Rent Bo(!Overy 
Act. AppayaHa'>ni v. Suhla (I.L.R., 13 Mad., 41)3), dissented from. 

Chinnijjahoju Bajagapalucliari v. LalcshmidoS)^ ... ... ... ... 

% ^ — , ss. 2, 76: 

The fact that the pabta which has been tendered was a varam patta is 
no objection to a suit bating sustained under the Rent Recovery Act by the 
landlord even if it be found that the proper rates wore only money rates. 
IS'or is an agreement to pay a money rent to be implied from the mere 
ciron instance that rent lias been paid in money for a series of years hut at 
varying rates. Kavipnrapu Mama Rao v. DirieavaUi Narasayya^ ( l.L.lh, 27 
Mad., 417), approved. Having regard to section 76 of the Rent Recovery 
Act, no memorandum of objections lies against the finding of the Court of 
First Instance in cases under that Act. A clause in a patta requiring the 
tenant to be responsible for theft of croxis by him or his servants is not a 
proper term of a tenancy under the Act, especially having regard to 
section 83 of tlie Rent llecovcuy A(-t, which provides for clandestine 
removal of crops. 

Eaja P ar lh.il saratlii Appa Roiv v. Chemadra China Sundaru Raynayya ,,, 

3, — ; SS. 7, 9, 10, 11, 14— Procccxbb? p's* 

hy landlord to determine rent — Period from n'hiv.h limitation rmi^ : 

The sections of the Madras Rent Recovery Act (Madras Act YIII of 
1865) relating to recovery of arrears of rent apply to ascertained rents, not 
to rents at rates which have yet to be ascertained. In article 110 of the 
schedule li of the Limitation Act (XV of 1877), ‘‘ arrears of rent ” ineans 
arrears of ascertained rent whicdi the tenant is niidor obligation to pay, and 
which the landlord can claim, and, if necessary, sue for : — J/e7d, therefore, 
(reversing the decisions of the Courts in India) that where it is necessary 
for the landlord to take proceedings under the Madras Act VIII of IS65 to 
have the proper rate of rent ascertained, the period of limitation in a suit 
for arrears of rent runs from tlie. date of the final decree deterinming the 
rent, and not from the close of the fasli year for which the .rent is payable. 
Sohhanadri Appa Rau v. Ghala.mcmna, {LLdR., 3 7 Mad., 225), approved. 
Briraniulu v, Sohhtmadri Appa Rau, (I.L.R., 19 Mad., 21), overruled. There 
is no distinction in this respect between cases in wJiich, in the proceedings 
to ascertain the vent, the Courts have approved of the patta tendered by 
the landlord and those in which they liave modified it. 

llamjayya Appa Rap Y,V,ohla Sriramuhi ... ... ... ,,, 


' , ss, 7, 9, I^^Tender of patta — 

Landlords right to .‘•iue : 

Where the patta which has been originally tend^u'ed prior to siiuimary 
suit under section 9 of the Rent Recovery Act was one which the teuant 
was bound to accept, the landlord can sue on the strength of Such t J5idcF 
alone, without any fresh tender of patta, or execution of a muehilika after 
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jndg’iiionfc. If the patia which has been ociginally tendered was not. sneli 
as the tenant was bound to accept and if it has been modified bj a judg- 
ment in a summary suit, and if before the expiry of the fasli to which 
it relates the landlord has tendered the patta as amended, the landlord 
can also maintain a suit for rent under section 7, relying on such tender. 

But if no snoh tender has been, made (and even in a case where it could not 
have been made by reason of the expiry of the fasli before the judgment 
•was passed), the landlord can sue for rent only if the tenant has executed 
a mnchiiika which he was directed to execute by the judgment, or if he has 
refused to execute it. Though section 72 of the Kent Kecovery Act 
provides that a certified copy of the judgment of the Collector shall have 
the same force and elTect as a- miiehililca executed by the tenant himself, 
the tenant cannot be said to have refused to execute the mnchiiika unless, 
lorior to suing for rent, the landlord has made a requisition or demand on 
trhe tenant calling upon him to exoouto a mnchiiika in accordance with the 
judgment then in force. Court of Wards v. Varmalhga, (X.L,E., 8"Mad., 2), 
dissented from. Shvmmiga Mudalu v. Falnali Kuppu C'/ic/ti, (LL.E., 25 
Mad., 613), follow^ed. 

Sashyakarlu Baidu v. Gundapaneni Suhhanua 4 

a, — 7 ^ ' 33 ^ 39 ^ 40 ^ n-^Laudlord’s rUjht 

to sell by summary process— Dependent on observance of special provisions of 
Act — Infnnge'tnent of ienmit'^s rights at common laic ichere special provisions not 
observed' — Tenants right of action — EjJect of the Statute on that right : 

Under the common law, a landholder has no right to sell his tenant’s 
interest in the land for arrears of rent in a summary w^ay. Tliat right is 
given only by the Kent Kecovery Act, and prior to exercising it tlie lund- 
holder must have complied with the special provisions of the Act as to 
tender of proper patta and exchange of patta and mnchiiika. Where a 
landholder who has not complied with these p)rovisious summarily sells his 
tenant’s interest in the land, he violates the tenant’s right. Such violation 
is actionable in a Civil Court as an infringement of a common law right, 
and that right of action is not taken a\vay by the Statute. The sptecial 
remedy given to a tenant by section 40 of the Rent Kecovery Act is cumu- 
lative, and it is open to a tenant to adopt it if he prefers it to the ordinai’y 
proceedings in a Civil Court. Though section 78 of the Kent Kecoveiy 
Act only refers to the recovery of damages, the ancillary remedies o£ 
declaration and injunction would lie even if the only ris'ht to ohjoct to an 
attachment were that which is given by that Act. These remedies are 
clearly available where the right is one at common law. , Mahomed v. 

(I.L.K., 10 Mad., 368), commented on. Ramayijar v. Feda- 
cliella^ (T.L.R., 14 Mad., 441), approved. The question of limitation dis- 
cussed. Where the purchaser of a tenant’s interest in land takes, ^vithoufc 
demur, patta in the name of his vendor, it will not be open to him to object 
to that patta (in a suit for a declaration that an attachment was invalid) 
unless he has given timely notice to the landlord claiming that his own 
name should be entered in the patta. Ekamhara Ayyar v, dieenatchi 
Amaicd, (I.If.R., 27 Mad., 401), and Krcg Sank firach art Sirarniar v. Varrida 
PUlm, (T.L.E., 27 Mad-, 3:32), referred to. 

Zamindar of Bitayapuram Y, Bankarappa Reddiar «•* 

0 , ^ ss. 9, 10, llmmSuit to compel acceptance 

of patta — Provision m patia for payment of rent in kind — Foicer of Court to 
amend yjatta by providing for payment in money — *'‘Rent 

The term rent,” as used in section 11, paragraf>hs (I) and (2) of the 
Kent Recovery Act, includes rent of every description,, whether payable in 
kind or in money. Folu v. Uagavamnial, (I.L.R,, 14 Mad., 52), explamcd. 

Where rent is payable in money but a patta- has been tendered whicli 
provides for the payment in kind, the Court has i)ower to amend the patta. 
Mdhasiugavastha Ayya v. GopaViyan, (5 Mad. H.C.K., 425), approved. 
Whethei- a contract in terms to the effect that rent is payable in money hut 
rft a rate to be determined by the Court a.s roasonable would be a contract 
within the meaning of section 11 (1) Rent had been paid in 

money from fasli 1288 to fasli 1308, at rate.s which had varied. On its 
^ ■ F 
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being contt'iiclod iiini Hi c Court oonld lim'l, from the mere fa,ct of tlieso 
]mst payu'ionts, that thoro wns an im]»1ied contract between the parties 
f lint ronr, wa,.s ro be payable in money at a rate to bo determinod bj" the 
Court that such an implied contract could not bo found. To 

warrant such a finding, the circmn stances sbonld bo such as to suggest an 
agreement to pay at some dcfmii o rate. 

Kavipumpn Rama Bao r. Dlrisaval/i Rfaramyya ... ... 417 

7. .... — — j s. l^-^Right of tenants to relinquish 

fJteir lands at end of year — ‘'Tenants^’ — Rights of permanent lessees of meU 
raram, rights of a mind ar — Religious Insf It at ions — Alienabilitg of endoiraieuis : 

By tiie jjroviso to section 12 of the Bent Recovery Act, tenants have the 
right to relinquish, thoir lands at the end of a rcTemie year. The defend- 
ants, by a registered deed, became permanent lessees of the melvaram 
rig’hts'^of the plaintiff, who ivas a S^amindar. On the C{iiestiQn whether the 
defendants were entitled to relinquish thoir interest under the deed, under 
section 12 of the Bent Eecovery Act: — Beld, that the proviso to that 
section was not intended to apply to persons in the position of the defend- 
ants. Though the defendants were the tenants ” of t!ic plaintiff in the 
sense that they were hound to pay rent to the plaintiff yet they were not 
tenants in the sense in which that term is used in section 12. The defend- 
ants, being lessees of the melvaram, were farmers under an inamdar, and 
belonged to the class of landholders specified in section 3 of the Act. 
Sections 3 to 12 inclusive refer to the relations between these landholders 
and their tenants, and, for the purposes of section 12, the defendants were 
in the position, not of tenants hut of landlords. Lalcshminaraycma Pmitula, 

V. Venkatarayanani, (I.L.B., 21 Mad., 11 G), and JRamasami v. Bhaskarasami, 
(I.L.E., 2 B'lad., G7), follow'ed. Suhbaraya v. Srinivasa, (T.L.E., 7 Mad., 580)j 
Appasami v, Rmnasuhha, (l.L.B., 7 Mad., 262) j Ramachandm v. Narayayu 
asa?m‘, (I.L.Il., iO Mad., 229) ; BesMrasami v. Sirasami, (I.Ii.R,, 8 Mad., 

196) (so far as they proceed on the supposition Hint the word ‘‘tenant,’' 
as defined in section 1 of the Bent Bccovery Act, is applicable to an 
intermediate landholder who has to pay rent to a superior It.ndholder), 
dissented from. the Utfg. C-J. and Hussklc, 1. (after the decision of 
the Bull Bench). — Aocoiding to tbo Indian Hommon Law relating to Hindu 
religioiis institutions of the kind before the Oourt the lauded endowments 
thereof are in alien able. Though proper derivative tenures oonformabie 
to custom may bf.‘ created with refoi'cnce to such endowments they cannot 
b(t transferred by way of ]iormanonfc lease at a fixed rent, nor can the}’ be 
sold or mortgaged. The revenues thereof may alone be pledged for tlie 
ticcossiiies of the institutions. Prosanna K-umari Dehya y. Oolah Chand 
Jjaboo, (Tj.Bi, 2 T.A*, 115), referred to. 

Ballayappa Pillian v. Amhalavana Pandarn Sannadhi ... 405 

, ss. 18, 24, Ad-^Pxcessive distress — 

Remedy for person aggrieved : 

Though a person who is aggrieved by an excessive distress may have 
recourse to a suit for damages under section 49 of Act YIII of 1865, that 
is- -not his only remedy. An excessive distress which is forbidden by 
section 24 of that Act is a ground on which an appeal against a distraint 
may be filed under section 18, and if the distress is proved to bo excessivtq 
the Collector may allow the appeal and set aside the distraint. 

Rajah Chelikmvi Venkata Qapala Baganivi Qaru v. Naraganasami Redcli ... 210 

9^ — ss. 18, 36, AO^Insufycieni notice of 

'saU'-^Omis of shoaing that requirements of Act have been complied with— 
Irregularity— Civil Procedure Code — Act XIV of 1882, -s. 283 — Relief “ i)? 
respect C(f the same matter — Joinder of causes of action and parties — Suit 
against purchasers of different items at invalid sale : 

Where the validity of a sale of land for arrears of rent is in questiorrifc 
is for tl\e landlord who seeks to avail himself of the special procedure by 
way of distress provided ft>v by the Act to show that the requirements of 
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ma,kc thc1™*ap^^!Sf‘iorsak of iSdistainod 

Sootion ab iiitrocinces an oxcentiun ^n fi disfaaintd loi- iU'i'oai.g of renf 

non-complianoe witli the i-oquircmonfcs ^'n'' /afiV^' 

th»« exception is cxpressl,. ji^ e“to the cl n ami 
provision ill section 18 as to tiie Wtli nt inoyeaWo i-roporf j-. ' 

J”a "',- '"“to i™ £ : , ;r “f 

sold imdor the Boat Rocoverv Act tW^ 

mvalidfot wantof Uund th «ale Ws 

of cansos of action. Thong-li, in a s-nse clc “i Patties and 

separate saJc, the ‘-matter” is the^sainc «*'" ’ r‘'"‘i ‘-“"stitutos a 
property, under the same notilicatioL and /„ es,w t" "h"^” 
luc proceediaigs iii which tho wtn'm.c a-r ' nrr(>ar« 

on ivhieh the validity 0 / the s-ih^ is ; * Wi" "■round 

'Pile same defect Titiai.s ti n ;. I ''"P'‘gned is the same in each ci 11 
of attack. Tho cause of action Vamel'vTfl”-'*”'^ ''“'"‘"on groiinii 
against all the dcfomlants. When a suit ■ ' *'’o same as 

X)to.liSS 

V. "*■ 

10. ____ 

Rent .Meoovory Acthr wnl-ell^iono'ri'^ section .l!),,i' ij,,, (Aiadi..,s) 

foperty distrained or ”1 .,1" “1 ‘ for restoraliln ofH 

iandlords who owned the villa . ,od , '' ‘I'-'d Hu-re Were threl 

cuiiy two of them, for their sim,.;.: I w ’1 'oml,..r,;,l 1,1 

one :~Helu, tlint tlie defenda.nfs were l-m 11 / '’'’-f'-‘'l“''»" I,'' mH a prop,.;. 

■ proper pitta, would have h,.en entitl..,l - Y'' -''^^^^^^^ lio-v tendei-ii „ 

hat th,3 patta wl.icli had hlon •''•.. 'nmllVt' 

^^dh om. for claniao-es. ^ aekl^ also, that the suit 

nia.ja/eti Uamo.h-ulmmjM v. p . , 

J. aiurntM etn,ai>p-a Appa A',,,. 

11. ^ 

B^trSlV""? oirlafn 'flslt ninTlh^ll-iVm'i, ''■>''»« of 
_ 118 of 1000 

BBS JUDICATA : ••.«». 

skE i"S' 

\ ^ “Sol 1000 unrepertod), followed 


(IppodlTo U8 oftoiln^’- v 

V i t ai AO. 118 ol 1000 unrepertod), followed. 

^dathala Gramani v. Boomiappa MuMiar 
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EEVEHUH EBOOVEBY ACT— (MAEEAS) ACT II OF 1864, ss. 1, 2, 3, 26 and 42«*- 
Land Eavenue—Tcm levied on trespab'i^ter—'^ Eroliihilory assessment ’ i ty : 

Piaintiif liad biiilfc a pial and shed to Ms house ii]}on laud which was part 
of a puMic road. Govermnenfc thereupon imposed what is known 'as a 
“ prohibitory assessment” and collected it from plaintiff, requiring him to 
remove his pial and shed and giving him notice that in future an enhanced 
rate would he charged. In a suit by plaintiff inter alia to reeoyer the 
amount of the tax which he had paid ‘.—Held, that the impost was not land 
revenue and the demand tlieref or as if it were such revenue *vvas unauthor- 
ised and plaintiff was entitled to recover. Plaintiff possessed no interest 
in the laud such as would constitute him a landholder within the 
meaning of the Bevenue Becovery Act. lie was impTO]>erly in possession 
of part of the surface of a public road, over which ins right was merely 
one of passage j and the erection by him of the buildings was a \vrongfiil 
act and a trespass. Government had no right to impose any assessment 
on him for such occupation. Per Sir SubrailMxVA'IA Ayvau (Q(fy, Chief 
Justice). — The provisions of tlio Bevenue Recovery Act and of Madras 
Regulation XXVI of 1802 show that land in respect of which land revenue 
is exigible is vested in some person or persons other than the Crown ^ and 
that the Crown possesses nothing more than a charge (though a first 
charge) in respect of the revenue due to it, upon the interest of such person 
or persons, realizable by sulo thereof. They xmocliide the supposition that 
any Crown demand is recoverable as land revenue unless it be something 
due from one who is a landholder as defined by the Act. Per Biiasuyaji 
Ayyakgae, J. — Civil Courts have jurisdiction to decide whether or not the 
land or person is at all under liability to bo assessed for land rovcniie. If 
such liability does exist, the rate or amount of assessment fixed by Govern- 
ment cannot be questioned or revised by a Civil Court. Ill the case of all 
lands, any demand which may be made on behalf of tiie Crown on tiie 
occupant with the avowed object of compelling him to surrender or vacate 
the land, is not the im jKjsition of land revenue, and the machinery provided 
by the Revenue Recovery Act for the realization of arrears of revenue 
cannot be resorted to for enforcing such a demand . 

Madatliapu Bamam V, The Secretary of State for India ... ... 386 

2, — ^ : — ^ g. 32 — .Furc/ux«er of land at 

Bevenue sale — LkibilUy in j.ay tenant for improvemcnis hefore ohimmng 
possession : 

Where a kanoiii was giujut'd for Ils. 5, ilu? joumi agreeing to pay the 
tenant the value of his improvements, and il; was nut alleged tliai; the rent 
reserved was lower than the usual rent for such land, and tlie object of the 
lease was to bring waste land into cultivation : - that, having regard 

to the small amount of the kanom, the transaction must be regarded as in 
substance a lease - and the engagement made by tlio jenmi to pay the 
tenant the value of his improvements was b'nding on tlie Collector under 
section 32 of (Madras) Act II of 1864. A pmrehaser of the land at a 
Revenue sale was therefore bound to pay compensation to the tenant for 
improvements before he could obtain possession, ^ 

Meppatt Kunhamad V* Ohathu Nair ... ... 373 

BEYHW iS<?^ Oxviu Proceduke Code, ss. 5IU, 623.” 

RIEAEIAH OWHERS;--jSfee ‘aNJUNci'imV’ 

SAIiE IH EXECUTlOH OF RECKEE— iSfMe of rights title and interest’^ of 
holder of impartible zamindari and member of joint family governed by Mitak-^ 

Bhara law~^Subsequent reversal of interpretation of laiv under lohich, sale ivm 
heldr-^Change in nature of interest opened by holder of impariihle estate — 

Change of latv ivhether rHrospeciivv -^Effect of sale under neio interpretation 
' of law i . ' 

In execution of a decree against the holder (by custom of primogenittTre) 
of an imprrtiblc zamindari W'ho was a uieiiibor of a joint family governed 
by the Mitakshuro. law, his right, tiilf? und inierest”in the estate was 
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sold in 1876. By tlic Inw as ilioa mjerpreted such a lioldcr ibad only a 
limited iuterest, and (?xccpt for special jnstifiahic causes (of wliicli tbo 
debt on -vYliich tlie. above decree was obtained was not one) no power of 
alienation beyond his life-time. Sub.stK{uent{y this interpretation of the 
law w'as reversed by the Judicial Committee in the cases of 8(triaj Kuari 
V. Deoraj Kum-i (L.'l?.., 15 I.A., 51 5 I.L.ll., 10 272) and Rm Venfcat<& 

Surija Maliipcili v. Court of ^’’ards (L.B., 26 I.A., 83 ; l.L.B.j 22 Mad., 383) 
which decided that the holder of an impartible estate had an absoliito 
interest in itj and iniide it alienable unless a. custom a'^ainst alienation 
were proved. In a suit by a purchaser at the sale against the successor 
by survivorship to the jiidg'ment'debtor for ])ossession of tlie subject of 
sale, on the ground that the plaintiRyhad purchased an absolute interest 
in it : — lJe?d, tho-t the reversal of the p>rovious]y accepted interpretation of 
the law did not displace its application to I lie contract contained in. the 
ccrtiiicate of sale of 1870, the parties to -which were bound by the law as 
then understood, and that only the life-ittterost of the then holder passed 
by tlic sale. 

Ahdnl Az'L Mha7( r, Jppayai>ami JS’aiclcer ... . ... ... 131 


SALVA0E»w’Ot/W?pt'«6*a/f’o% for rcscH(‘n>j — In^j red imU— Mode of a^seuitig 

reward : 

Sahuigc is iiot aiw^ays a mere cunipensatiun for \vork and labour, T,lic 
interests of commerce, the benefit and secuiity of navigation and the 
li-ves of the seamen, render it proper to estimate a salvage 3*eward upon a 
more enlarged and liberal scale. The ingredients of a salvage service are 
enterprise in the salvors,' the degree of danger and distress from which 
the property" is rescued, the degree of labour and shill displayed and the 
value of the thing saved. In a claim for salvage it -was shown that the 
salvors had not risked their lives, that the vessel saved had cb'ifted with 
several men on board fourteen miles from harbour, where she had broken 
loose from lier moorings, bad no steering gear on board, and only one sail, 
which those on board (only two of whom were sailors) could not set, and 
the evidence showed that but for the assistance rendered by the salvors 
the vessel would have dnftc<l out to sea and in all probability would have 
foundered. It was sho\v’n tliai a boat and some catamarans had been sent 
out by the owner of the vessel, but the Imdiiig of the Court was that it 
was most doubtful if the vessel could have been brought back to harbour 
by the party- thus sent out, and that tlie danger from which she was 
rescued was very great, and that she was in imnsinoiii peril. The time 
occiJ]>icd in the actual salving was about eight hours, but ilio salvors lost 
about a day in allj the skill displayed was considerable, and the value of 
the vessel salved w.'-j.s found to be Rs. 10,000 :—dfeld, that pilaintiffs were 
entitled to Bs, 2,000 for the salvage services they ha<l rendered. 


The Glaii line Steamers Y, ^ Tiie Bfdcea^ ... ... ... 1^-7 


SPECIFIC BELIEF ACT I OP 1S77, s. tire io claim consccytient reliof—- 

Froperty in custodia legm plaintiff hemy the cadodian ; 

Piaintift* sought for a dcclnrafciun of his right to property without asking 
that the property should be delivered to him. Tlie j^roperty had belonged 
to S deceased. Prior to the death of S, who was a minor, proceedings 
had been taken for the appointment of a guardian for him under the 
Guardian and Wards Act. Pending those proceedings the District Court 
appointed |)]aintiff Beceiver and placed him in possession of the property, 
removing the minor’s mother, the present defendant, foom rho charge 
thereof. The High Court reversed that order and directed that possession 
of the property should be Jiauded hack to the defendant. This order had 
not been carried out to any extent at the date of suit. On the objection 
being raised that the suit was not inaintainuble by reason of section 42 of 
the Specific Belief Act ; — Beld^ that the suit was maintainable. The 
pOJ|s;.cs!don of the property was, at the time, neither with the defendant nor 
with the plaintiff, it being in custodia legis and in the hands of an officer 
the Court and it being a mere accident that that officer was the plaintiff. 
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Irtasiimci) as the defendant was not in j[iosst*ssioi), could not, as 

a«’airisfc her, have consccjuentjal relief, and nothing more was rec|nired to 
b(3 done to secure to the plaintiff all his rigliis than to obtain an order of 
the Court enabling him to retain possession in his own right. 

Vcdmaijaga Mudaliar X. Vcdamwal ... 501 


STAMP AGT"-I OE 1879, s. M^^InMriment admissible in evidence on pmjnient 
of duty and penal! ij — Proniissory-note — Uncondiiional undertalcing to pay 
mo7ieij 

A. letter was written in the following terms In addition to Ks. 115 
already received, Its. 385 is also required. Please send it by the hearer 
Streenevasan. The ainomit will he returned with interest at 12 percent, 
without delay — Held, that there was no imconditional iiiidertakiiig on 
the face of the document to ])ay the money ; that the undertaking* was 
conditional on the amount being remitted as requested j and that it was 
imfc a promissory-note within the meaning of that term as used in section 
3-1 of the Stamp Act, 1879. Channamma v. Ayyanna, (I.L.lh, 10 Mad., 

283), dissented frem. Marayancmmi Mudalmr x. Lokamhalaminal, (I.L.lt., 

23 Mad., 156 (footnote)), approved. 

UJiarata Flsliamdi X. Vasudevan Narnhudri ... ... ... ... 1 

2, II OF 1889, s. 26, sched, I, Art. 57 (b) ’-■Security for fulihnent 

of duties as cashier — Duty payable : 

In 1895, first defendant (for himself and {»n behalf of his sons) oxecutefi 
a mortgage in favour of llagava Chotty, who, in 1896, assigned it to 
McDowell and Company, In 1899, first defendant (for himself and on 
behalf of his sons), McDowell and Company, and the present plaintiffs 
entered into another agreement whereby the former mortgage was trans- 
ferred by McDowell and Company to the plaintiffs, a company with 
limited liability and the instrument also related to the accountability of 
the first defendant, who was their cashier, to the plaintiff's, and constituted 
a mortgage exeettted an security for the due. fuifihnont of his duties iis 
ensluer, and for the repayment of any sum that lirst dofendaid might be 
found lialdc for, as easliier, to an extent not. exceeding* Ks. 6,000. At { he 
dale of buifc, first dehondaiit was liable to plaiutiifs in a sum of over 
Its, 8,000, which plaintiffs now claimed -If that section 26 of the 
Stamp Act of 1899 liad no application to this case, tlio transfer of the 
mortgage being liable to a fixed duty under article 62 (c) of schedule I of 
the Act, and the duty payable in respect of the other xmrtion of the 
instrument being also a lixed sum under article 57 (6). Though the 
latter instrument contained a promise by first defendant to pay plaintiffs 
the amount payable by him under the previous mortgage, this was not a 
fresh contract, entered into for consideration, but must be understood to 
operate only as an admission that what McDowell and Company had 
purported to transfer ^?as a subsisting debt diie by first defendant. As 
the sustenance of the present claim did not involve giving effect to the 
promise in the latcj* doounicnt, the claim was unaff'eoted hy it even if it 
could have been treated as one requiring the payment of '^an ad valorem 
duty, 

McDoivell if' €o, Y. Bapava Chettij ... ,,, 71 

TAHIOBE GUBTOM— Free occupation of manwikats '^belong mg to mirasidars hy 
artimns—Gonditional on rendering services : 

There is a practice in the Tanjore district by wliicli purakudis or 
artizaiis are allowed to occupy nianaikaf.s belonging to mirasidars, free of 
rent, so long a,s they cultivate the lands' oi the mirasidars or render thorn 
services in other ways. 

Lahlmana Vaduyachi v. FaihianatMan OheHiur 
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TEAHSEEB OF FBOPEBTY AOF—IV OF 18$2, ss. 58 (h% 67, 68, BB^OomUna^ 
hon of simple and usufructuary mortgage — Fersojial covenant to pay — ■ 
IHgl/t of mortgagee to decree for mortriage money and for sale : 

A rnorhga^G deed, after acknowledging receipt of the oonsideratiou and 
mortg-aging the land with possession (the nsufmot, apparently, being' 
taken in Hea of interest), contained the follow'ing proyiso as fco redemp- 
tion Thereafter, on [naming a date] on pa3dng' the [the amoniifc 
advanced] we shall redeem our land. If on the date so fixed the amount 
be not paid and the land recovered back, in whatever year we may pay [the 
amount advanced] on [naming the date] of any year, then yon shall 
deliver back onr lands to iis : — Held, that this contained a promise by 
the mortgagor to pay on the date named, and that the mortgagee vras 
entitled to a decree for tlie mortgage money'', under clause (a) of section 6$ 
of tlie Transfer of Property and to a decree for sale under section 67, 
t]}0 right to cause the mortgaged property’- to be sold in default of payment 
being implied within the meaning of section G8 (6). 

lutngaya Qurulcal w Kalimuthu Annavi ... ... ... 

g, — ^ ^ 69'*^BegistraUon of mortgage-- 

Interest in land — Right to redeem immoveable property mortgaged : 

Two documents w'oi’e produced in evidence j one of which was in terms 
.an absolute sale. This document had been registered. The other document 
(which was not dated) had apparently been written oontemporanodusly 
with the first, bat it had not been registered. Thi.s document purported 
to show that the transaction betw^een the parties w^as a moi’tgage : — Meld, 
that the second document could not be received as evidence of a mortgage 
transaction not below' Bs. 100, and that the registration of the first doeii* 
ment, which was on the face of it an absolute and unconditional sale, could 
not be regarded or operate o.s the registration of a mortgage. Though 
there is nothing to prevent the whole of a mortgage transaction being 
reduced in any' form to writing on diffei'ent. papers, whether attached 
together or detached, yet the requirements as to registration cannot be 
said to have been complied with if some of such papers are registered 
while others arc left unregistered. A document w'hich gives a person a 
light to redeem a mortgage on immoveable property on pajonent of money 
creates an interest in immoveable property a-ud its I'cgistration is compiii- 
gory under section 7 of tho Begistration Act. 

Mntha Vem'katachBlapati v, Fyanda VmJcatachelapati ... ... ... 


3, — , ss. 86, 87«-»“0'rder absohile for 

foreclosure tidthout notice to defendant in foreclosure suit — Application- to set 
order aside ' 

A plaintiff in a foreclosure suit obtained a decree for foreclosure niidor 
section 86 of the Transfer of Property' Act, and, the time limited for 
redemption by the defendant having expired without being extended, the 
plaintiff obtained, under section 87, but without notice to the defendant, 
an order absolute debarring’ the defendant from redeeming, and also for 
delivery of possession of the mortgaged property'. On the oontentiou 
being raised, on appeal, tJiat tlie order was null and void for want of 
notice to tho defendant i—Eeld, that the view' of the majority of the Court 
in MaUiharJunadu Sefti t. Lingamurti Pantulu, (LL.E., 25 Mad., 214-), 
which related to proceedings under section 89, wms applicable to proceed- 
ings under section 87, and that such proceedings are proceedings in 
execution of the decree pas.sed under section SG. In tlie 'present case, tho 
application had been made within one y^ear of the date of the decree, and, 
in oonseciueuoe, under section 2IS of the Code of Civil Procedure, no 
notice was necessary to the defendant. Narayana Reddi v.^ Fapayija, 
(I.L.R., 22 Mad., 133), proceeds upon the view that tho defendant could 
apply for an extension of the time for redemption only' if and w'hen the 
plaintiff applies for an order absolute under the second paragraph of 
seotioS. 87— *a view which has been dissented from by the Full Bench in 
Vedapnraftl v. Fallabha Valina Rajah (LL.Tl., 25 Mad., 300). 

Fandu J^rahhu \\ Juje Loho ... .... • ••• »«* *** 
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; — — r- r— , s.;»99- 0/ ’ 

nf^qiient. ofequiljjof redemption i}i n;i‘ecutio7io/deej'eir/infai'0'iir of third 
2 )aHy--^P‘urchdfie of equity of redemption hy rtioyi'(!aijce-r~--Siihmfuetit suit '5#/ 
inorfgag or to redeem — MaintamahUUy : 

In 1SS2, i^lain tiff’s fatlic*!- mortgaged certain; immoveable property 
belonging to the tarwad now iioprosonted by plaintiff .; and, safaseqnontly, 
tlie mortgagee piiroKased the equity of redemption of the lands at a s Vle ; 
which was held in eseention ot a decree in favour of a third party. Both 
the mortgage and the sale were binding oirtlie tarwad. Plaintiff now 
sued to redeem the . lands contending that she was entitled to do so 
inasmuch as the sale of the cqnity of redemption had not been effeotod in . 
a suit for sale by the mortgagee on his inoitgage HeZd, that plaintiff 
was not entitled to redeem. Pmsappa MndaUar v. Commercial and Land- 
Mortgage Banlc^ Limited^ (T.L.B*., 23, Mad., 377)5 not followed. 

IH'otha -v, Ohalclciam ra . , ... ... 428 

5, , S. 108 — Removal of buildings 

during/ continuance, of lease — Rule of common lavj in India — Buildings erected 
by tenant : 

Certain land was leased in 1875 to a tenant for twenty years it, being 
Incited in fclie lease that the tenant took a lease of the land for construct- 
ing a building tliormon for the piirpose.s of trade. A Inulding’ was erected, 
and it was not contended that it was of a kind different from or of a value 
out of proportion to what was in tlie oontcmj>]ation of the parties when the 
lease was entered into. At the expii*ation of the term, tlie lessor sued to 
recover the land, but ho did not claim tliat the tenant wai^ no longer at 
liberty to remove the building (though this had not been removed during 
the continuance of the lease). On its being contended that the tenant 
was entitled to be paid the value of the building 'which he had erected on 
t,he land before ho could be evicted: — Held, that it is established that the 
luaxini qulciiuid hitsdi/i-cafur solo solo cedi i’ docs not generally apply 
in India ; and even in cases to which the English law as such was appli- 
cable, the Indian Legislature, by Act Xf of 1855, departed from that 
maxim in the eases sx^eoifiod in section 2 of that Act (corresjxmding to . 
section 51 of the Transfer of Proxmrty Act). Both inider the ITindn and 
the Mnliammiidan law (as well- ns' tiMc.y TTib‘'cmhihoh ln\v of India) a 
tenant •who erects a building’ on hind let to him can only reniovo tho 
building and cannot edairn comj 'ensaiion for it on eviction by the landlord, 
MaJialatclimi Ammol v. Palani Ohetti} (6 ILII.C.E., 245), discns.sed. 

Ismai Ka lii Bondha?! X, Nizarrdi Sahib ... ... ... ... ... 211 

TIZAG-APATAM AGENCY BBLBS—BULE XXXI— i-hV/ff to petition Government 
— BmIc of a suhstaiitive cIiar(ictc.r-~Uei'i;doii in erecutiofi proceedings: 

Eiile XXXI of the Agency Buies for the District of Tizagapatam is of a 
substantive character and provides for revision in execution and otlier 
petitions in. regard to which no right of aj)pcal has been given. Rule 
X.XK1 is not. nlfra vires. 

'Maharaja of Jeypfo'e \\ Sri Niiadeio. Paftamahadevi ... ,,, ]p9 
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iipquctit, i^nle of equity of rrclumption in execution of dforee in janour of third 
party — Fufcitme of equity c\f redemption hy mortgagee-r^Siihsequent .mii 'hif 
mortgagor to redeem — MaintainabiHty : 

In 1SS2, father niorfcgag'ed .certaiii imniOTeable property 

heloBging' to the tarwad now represented by plamtil! ; anrl, sixbseqnentiy, 
the mortgagee purchased the equity of x^edemp^tioii of the lands at a sxle 
wHoli was held in execution of a decree in favour of a third party. ' Both 
the mortgage and the sale were binding on the tamrad. Plaintiff now 
sued to redeem the , lands contending* that she was entitled to do so 
inasmuch as the sale, of the equity of, redemption Imd not been' effected in 
a suit for sale by the mortgagee on his mortgage c—He/d, that pdaintiff 
was nob entitled to redeem. IdrusappaMfmlaUarv.ConimercialandLanfi 
Mortgage Banlc, Limited, (Idi.It., 23 Mad., S/''7), not followed. 

IM'otha Y* Ghalslciam7.(( . ... 

5, ^ ^ ^ jQg , — Removal of biitldhigs 

during continnanve of lease — Utde of common lajo in India — Buildings erected 
hy tenant : 

Certain land was leased in 1875 to a tomant ior twenty years it being 
recited in tlie lease that the tenant took a lease of the land for constracr!*- 
ing* a biiiidhig thereon for the purposes of trade. A building was erected, 
and it was not contended that it was of a kind different from' or of a vaiuo 
out of proportion to what was in the oontcm}>larion of the parties when the 
lease waS entered into. At. the expiration of the term, the lessor sued to 
recover the land, but he did not claim that the tenaxit wi\i no longer at 
liberty to roniove the building (though this had not been removed during 
the continuance of the lease). On its being contended that the tenant 
was entitled to be paid the value of the building wkioli he had erected on 
the land before ho could be evicted : — Held, that it is established that the 
maxim ^ qmctjuid inssdificatu r solp solo cedlt’ does not generally apply 
in India ; and even in cases to which the English law as such was appli* 
cable, the Indian Legislature, by Act XI of 1855, departed fi’om that 
maxim in tho oases specified in section 2 of that Act (correspondinj?* <o 
section 51 of the Transfer of Property Act). _Both undor tlie Jlindu, Uiid 
the Mnhammadau law (as w«*H ns' iTjafferTrio' clTnuiioh' ^ of India) a 
tenant who erects a budding on land let to him can onlj- remove tiie 
Oiiilding and cannot ciaiin compensation for it on eviction by the landlord. 
Mahalaichmi AmnialY. Palani Ohetti} (6 MJI.G.R., 245), discussed. 

Isniai Kani Rovrilim v. Nizaraii Sahih 

* • * • » • • • • 

VIZAGAPATAM ABEUGY ETJLBS»-EULE XXXl^-^RigU to pefAtion Government 

' -Ride of a substantive character— UeviAou in ex.ecution proceedings : 

Ride XXXI of the Agency Rules for the District of yiaagax)atam is of a, 
substantive character pod provides for revision in execution and other 
petitions in regard to which no right of appeal has licen criven. Rule 
XXXI is not ultra vires. ■ 

'Maharaja of Jeypo re v. Sri NRadevi Pultaiyialiadevi 
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